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PREFACIi 


J'hesc materials arc designed for use in a three-hour, one-semester introductory 
course in international law offered to law students. W'ith omissions selected by 
the instructor, they can be used satisfactorily in a two-hour, one-semester course; ^ 
;md \\ ith the addition of some outside reading, preparation of papers, and the lilce, 
tliey should furnish adeejuate basic material for a course of four or more hours 
credit. This \'olume will also be suitable for use in college courses in international 
law in which emphasis is placed on the legal rather than the political aspects of the 
course. 'The liook should also be of interest and of help to the lawyer or layman 
who wishes to get through unaided stud\ a lietter understanding of the legal side 
of international life. 

I'he plan followed in arranging the casebook allows a substantial amount of 
time to be spent at the beginning on the general nature, sources, application and 
autliority of international law. Part of this may best be done through reading by 
the student, but more of this first chapter has been found suitable for class dis- 
cu.ssion. This introductory chapter is designed to point out some of the aspects 
in which international law differs most wielelv from the coiumon-law system with 
which the student has become familiar in the course of his previous law school 
work. I'he questions raised in this first chapter should be borne in mind through¬ 
out the course. In view of the importance today of treaties in our international 
legal sy.stem, which relies upon them both for the substantive content of many 
of its rules and as the means for bringing about progress in the law and the estab¬ 
lishment of international organizations, the second chapter deals with the making, 
effect, interpretation, and termination or modification of treaties and international 
agreements. The volume continues with a brief consideration of the major legal 
problems relating to ceitain concepts or working ideas which are necessary for 
an understanding of international legal pn)blcms: the state, recognition, territory, 
nationality, and jurisdiction. Attention is then focused on problems involving 
state responsibility for injuries to aliens, and the international claims resulting 
therefrom; this is roughly analogous to the “tort" area of private law. The final 
chapter deals with problems of w ar and the use of force, chiefly from the stand¬ 
point of such more modern developments in the law as the Niirnberg trials and 
the creation of the United Nations, with their impact on the older law of war 
and neutrality. A brief selected bibliography, and somewliat fuller references in 
notes from time to time throughout the materials, may furnish a guide to the 
sources which will be helpful for further .study of particular topics. 

' Ideas will differ as to what should be omitted and what retained in any shortened course. 
If time presses hard, the ediu^r would first dispense with most of the material in Chapters IV 
and V, and much of Qiapter VIII. Many would spend less time on Chapter VI. In the editor’s 
judgment, the best use of time in a yet briefer course would be to give full coverage to 
Chapters I, II, and VII, selecting only a little from Chapters III, IV, V, and VI, and omitting 
all of Chapter VITT ^except perhaps the Niimberg War Crimes Trials). 

ix 
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PRFFAcr: 


riic point of view of the hook is frankly American — that of the American 
lawyer and the Department of State of the United States — although there is an 
effort to present a rounded picture of international law rather than merely the 
views expressed hy the United States. Furthermore, the emphasis is on international 
law as it is applied in l ouns and in dealiiu:s heiwcen nations, rather than upon 
international organization or upem the non-legal factms in international relations. 
Of course these facoirs <»thcr than the law nia\ he of great, often greater, im¬ 
portance in each situation w hich arises than the rules and principles of international 
law. The limitations of a casebook prevent presentation of the non-legal factors 
in any great detail, but the user of the book must always remember that they 
exist and that they have far-reaching influence. 

I'hc editor of this casebook wishes to express his sincere appreciation and grati¬ 
tude to Dean E. Blythe Stnson of the University of Michigan Law School and 
the William W. Cook Legal Research Endowment of that School for their assist¬ 
ance in making possible the preparation of these materials as well as their distribu¬ 
tion and experimental use in mimeographed form; to Miss B. M. Ostrander, Mrs. 
Serena Murlcy, and Mrs. Roslyn Greenberg for their .secretarial assistance; to Mr, 
Richard P. Bray, Jr., and Mr. Douglas E. Dayton for their services as research 
a.ssistants; to his former teachers, the late Prof. Jesse S. Reeves of Michigan, Prof. 
Edwin D. Dickinson (now of University of Pennsylvania I-,aw' School), Prof. 
Philip C. Jessup of Columbia, and the late Prof. C. C. Hyde of Columbia, from all 
of whose many ideas there have been many borrowings; to Judge Green H. 
Mackw'orth of the International Court of Justice, under whom he worked in the 
Legal Adviser’s Office in the Department of State and from whose excellent Digest 
of Imermtional Lav; numerous passages arc used; to Mr. E. E. Lofberg and his 
staff at the University of Michigan Prc.ss for all their assistance in the pre|>aration 
and distribution of the preliminary mimeographed edition; to his colleagues teach¬ 
ing in various schools who have experimented with many of the materials embodied 
in this volume or who have studied them with care, and who have given so freely 
of their opinions and assistance, among them in particular being Professors Win. 
G. Rice of WLsconsin, A. H. Garretson of New York University, Oliver Lissitzyn 
of Columbia, I.awrence Preuss of Michigan, Biunson MacChesney of North¬ 
western, Alwyn V. Freeman and Roland Stanger of Ohio State, Covey T. Oliver 
of California, Jay Murphy of Alabama, Wesley L. Gould of Purdue, Salo Engel 
of Tennessee, M. R. Garcia-Mora of IDetroit, Edgar Bodenheimer of Utah, Austin 
Clifford of Indiana, John Dalzcll of North Carolina, Gray Dorsey of Washington 
University, Gertrude Leighton of Bryn MawT, Charles McLaughlin of Min¬ 
nesota, Lester B. Orficld of 'Fcmple, Arthur Sutherland of Harvard, and Philip 
Thayer of Johns Hopkins School of Advanced International Studies; to the Uni¬ 
versity of Pennsylvania Law School which under Dean Earl G. Harrison made 
it possible to develop an international law' course along the lines here followed; 
to the participants in the Institute for I'eachers of International and Comparative 
Law conducted in August, 1948, by the Associatitin of American Law Schools, 
for their expressions of views; to previous editors of casebooks on international 
law' whose ideas inevitably influence any later casebook; to the many law students 
in his classes at Pennsylvania and Michigan, and in his colleagues’ classes at other 
schools, with w'hom these materials have been tried out; to Prentice-Hall, Inc., 
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and its staff, for their assistance and encouragement in the production of this book; 
and, above all, to his wife. 

It is hoped that any who may have ideas regarding the improvement of this 
him their suggestions and criticisms. 

book will be so good as to help the editor still further through making known to 
Finally, the editor wishes to express his appreciation to the many who have so 
kindly and generously given permission to make use of certain materials upon 
which there are American or foreign copyrights, and in particular to render ac¬ 
knowledgment to the following: 

Dr. Eleanor W. Allen, for permission to quote from her Position of Foreign 
States before National Courts (Macmillan, 1933). 

The American Bar Association, for permission to quote from John H. 
Wigmore, Syllabus of Anierican Imematioiml Law for American Practi- 
tioners (1941). 

The American Society of International Law, for permission to quote from 
the American journal of Internati(#na! Law, the Proceedings of the American 
Society of International Law', and the Research in International Law under 
the Auspices of Harvard Law' School usually known as the “Harvard Re¬ 
search in International Law.” 

Banks-Baldwin Law Publishing Co., for permission to quote from E. M. 
Borchard, The Diplomatic Protection of Citizens Abroad (1915). 

'Hie Cambridge [England) University Press, and Prof. H. Lanterpacht of 
Cambridge University, for permission to quote from Lautcrpacht, Recog¬ 
nition in International Law (1947). 

The Carnegie Endow'iiient for International Peace, for permission to quote 
from the follow'ing: Proceedings of the Fourth Conference of Teachers of 
International Law and Related Subjects (1929, published 1930); Bynkershoek, 
Do Deminio Aiaris Dissertatio (Classics of International Law Scries, Magof¬ 
fin’s translation, 1923); Grotius, De Jure Belli ac Pads (Classics of Interna¬ 
tional Law Scries, Kelsey’s translation, 1925); J. B. Scott, Spanish Origm of 
International Law (1934); Vartcl, Droit des Gens (Classics of International 
Law Series, Fenw'ick’s translation, 1916); Henry Wheaton, Elements of In¬ 
ternational Law (Classics of International Law Scries, 1936). 

I'he Carnegie Institution of Washington, for permission to quote from 
Vattcl, Droit des Gens (Classics of International l.aw Series, Fenwick’s 
translation, 1916). 

The Clarendon Press, Oxford, England, for permission to quote from Wm. 

E. Hall, International Law (8th ed. by Pearce Higgins, 1924), and from 
T. E. Holland, Studies in International Law (1898); and to the Clarendon 
Press and Prof. J. L. Brierly for permission to quote from Brierly, Law of 
Nations (2d cd. 1936, 3d ed. 1942, 4th cd. 1949); and from Brierly, Outlook 
for International Law (1944). 

The Columbia Law Review', Columbia University, for permission to quote 
from Sir Frederick Pollack, “The Sources of International Law,” 2 Cot, 

L. Rev. 511 (1902), and from F. B. Sayre, “Constitutionality of the Trade 
Agreements Act,” 39 Col. L. Rev. 751 (1939). 

The Columbia University Press, for permission to quote from Arnold 
McNair, Law of Treaties (1938); Keller, Lissitzyn and Mann, Creation of 
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Rights of Sovereignty through SyntboUc Acts, 1400-1800 (1938); Robert 
Ricnow, The Test of the Nationality of a Mcrchatit Vessel (1939); S. W. 
Boggs, International Boundaries (1940); and Wallace McClure, Interna¬ 
tional Executive Agreements (1941). 

1 he Cornell Law Quarterly, Cornell Law School, for permission to quote 
from Cf)udcrt, ‘international Law in Relation to Private Law Practice,” 12 
Corn. L. Q. 13 (1926); and C. A. Fralcigh, “The V’'alidity of Acts of Enemy 
Occupation Authorities Affecting Property Rights,” 35 Cornell L. Q. 89 
(1949). 

Foreign Affairs, for permission to quote from Root, “A Requisite for the 
Success of Popular Diplomacy,” 1 Tor. Aff. 3 (1922), and Jessup, “The 
Reality of International La\\%” 18 Fo7\ Aff. 244 (1940). 

Dean E. N. Griswold of Harvard Law School for permission to quote 
from the Research in International Law under the Auspices of the Harvard 
Law School. 

Tlie Harvard Law Review, Harvard I.aw School, and Prof. K. D. Dickin¬ 
son, for permission to quote from Dickinson, “Jurisdiction at the Maritime 
Frontier,” 40 Harv. L. Rev. 1 (1926). 

7'he Iowa Law Review, State University of Iowa, for permission to quote 
from Benjamin Akzin, “The Teaching of International Law,” 20 lou^a L. 
Re%\ 774 (1934). 

I'lic Johns Hopkins Press for permission to quote from F. S. Dunn, The 
VrotcctUm of Nationals (1932). 

Prof. H. Lautcrpacht of Cambridge University, England, for permission to 
quote from the Annual Digest and Reports of Public International Law Cases 
(of which he is editor); from British Year Book of International Law (of 
which he is editor-in-chief); from rransaciions of the Grotius Society; and, 
together with Longmans, Green and Co., for permission to quote from Op- 
penheim’s. International Lav:, 5th, 6th, and 7th editions by Lautcrpacht. 

Little, Brown & Co., and Prof. (Charles C. Hyde of Columbia University, 
for permLssion to quote fnmi Hyde, International Lav) (1st ed. 1922, and 
2nd ed. 1945). 

Longmans, Green & Co., Inc., for permission to quote from Prof. H. Lauter- 
pacht’s 5th, 6th, and 7th editions of Oppenheim’s International Lavo (1935- 
1948). 

Oxford Uni\crsity Press, for permission to quote from Ralph Arnold, 
Treaty-making Procedure (1933), and from Sir John Fischer Williams, 
Intertiational Change and International Peace (1932). 

Charles Scribner’s Sons, for permission to quote from Philip M. Brown, 
hiternational Realities (1917). 

Sweet and Maxwell, Ltd., for permission to quote from Pitt Cobbett’s Cases 
on International Lavf (6th ed. 1947). 

The Sunday Star, Washington, D. C., for permission to (juotc from the 
Washington Sunday Star, February 3, 1946. 

Mr. We.stel R. Willoughby, executor of the estate of Wcstel W. Wil¬ 
loughby, for permission to quote from W. W. Willoughby, Fundamental 
Concepts of Public Lav' (I'he Alacmillan Co., 1924). 
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Why study international law? ‘ 

/4» Vocatumal tLse of international laiv by lawyers. 

J. The practicing attorney, particularly in centers of international business (e.g., 
New York or Washington) or of large populations of foreign extraction, but from 
time to time almost anywhere, will find demands for his international law services. 
When the United States Ciovernment or its agencies, American citizens, business 
associations, or American-owned property, go abroad, or when foreign govern¬ 
ments, citizens, business associations or interests are engaged in the United States, 
then a considerable volume and variety of legal problems may and do arise. Inter¬ 
national law problems w ill take an important place among these, though the general 
aptitude required is that the attorney be accomplished in the technique of his own 
legal system as well as proficient in international law\ International law tasks may 
fall to the law yer in practice for himself or with a law firm, as w ell as to the legal 
staffs of business enterprises and government organizations. Such work may in¬ 
clude advising clients as to their proper course of action, handling litigation in 
national courts, representing clients before the Department of State or other 
Cjovernmcnt offices, and occasionally appearing before international tribunals or 
advising Governments in connection wdth United Nations or similar activities. 

The materials in this casebook may suggest some of the typical international 
practice problems w^hich may arise. Perhaps even more important is that the stu¬ 
dent become aw^are of the existence of innumerable problems dealt with by prac¬ 
titioners in this field which must of necessity be excluded from an introductory 
course in international law. 


Note 

Wigniore wrote: “The object of this Syllabus is simply to demonstrate to the prac¬ 
titioners of the United States that virtually every principle of International Law has 
had applications in our United States practice, and is still potential of a fee to be earned 
by a practitioner.^^ 2 

* It is suggested chat this be read over before the course begins. 

^See Bishop, ^^International Law and the American Lawyer,” 28 Alirh. St. Bar /. 42 (1949) ; 
Rhyne, ‘international Law: A Field Lawyers Should Know Better,” 36 AS.A.J. 376 (1950). 

^Syllabus of American International Law for American Vractitioners, pc. I, pp. 5-6 (1941), 
Quoted with permission of American Bar Association. 

Regarding fees in some international law cases, see, inter alia, Lamont v. Travelers Ins. Co., 
66 N.YS. 2d 307 (Sup. Ct., N.Y. Cty, 1946); affd. 272 App. Div. 882, 71 N.Y.S. 2d 211, and 
272 App. Div. 357, 71 N.Y.S. 2d 219 (1st Dept., 1947); affd. 297 N.Y. 797 (1948), 77 N.E. 2d 801; 
and Mixed Claims Commission (U.S. and Germany), Fee-fixing decision of June 28, 194L 

xiii 
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FOREWORD TO THE STUDENT 


Coudcrt, a famous international lawyer, wrote that *'A knowledge of international 
law is a necessary part of the equipment of any American lawyer, first, that he may 
fulfill his role in the community as a good citizen and as a member of the profession, 
and, second, that he may properly safeguard the interests of his client.” F. R. Couderr, 
“International Law in Relation to Private Law Practice,” 12 Com. L.Q, 13, 23 (1926), 
fluoted with permission of CA)rncll I,aw Quarterly. 

Some idea of the volume and variety of international law problems arising in practice 
may be afforded by the judicial decisions of courts in the United States,^ although 
many of the questions seldom come to litigation in an American court. It is important 
tc» note that only a small prf»portion arc listed in the various index and digest systems 
under the heading “International Law”; others appear under such headings as “Aliens,” 
“Ambassadors and Consuls,” “Citizens,” “Extradition,” “Neutrality Laws,” “Treaties,” 
and “War and National Defense.” Yet other cases involving international law problems 
may only be found under such rubrics as “Copyright,” “Territories,” “Trademarks,” 
“Treason,” “United States,” etc.^ 

2. In public service of the United States, or as employees of international or¬ 
ganizations such as the United Nations, International Labor Organizations, etc,\ 
such service includes work in the Department of State (Legal Adviser’s Office, 
Foreign Service, and a variety of sections where legal work is combined with 
economic or policy making or administrative functions). In other Government 
agencies, it includes the Treasury Department, Department of Justice, etc.\ Army, 
Navy and Air Force legal staffs; in Congress and as aides to Congressional Com¬ 
mittees; and as judges of federal or state courts, or of international tribunals. 


Note 

Some idea of the nature of the problems dealt with is given by the description of 
the functions of the Legal Adviser’s Office in the Register of the Department of State, 
April 7, 1948: “The Legal Adviser is responsible for furnishing legal advice and serv¬ 
ices to the Secretary of State .. . and all of the component Offices and Divisions of the 
Department, as well as the United States Delegation to the United Nations and the 
representatives in our Foreign Service abroad. I'hc Office of the Legal Adviser pre¬ 
pares all legal documents; instructs our foreign missions, embassies, and consulates on 

3 Many such decisions from American courts, as well as international court decisions and a 
lew foreign dccisirins on international law, arc currently reprinted or digested in the Ameri¬ 
can Journal of International Law. I'or very useful general collections of judicial decisions on 
international law points from a wide variety of national and international courts, sec Annual 
Digest and Reports of Public International Law Cases (Lauterpacht ed.; Longmans, Green & 
Co.; and Buttervvorth & Co., Ltd., I.ondon), covering the period from 1919 (the latest volume 
being for the year 1947). Various journals here and abroad carry texts or digests of judicial 
decisions on international law points — sec, e.g., the tri-lingual (French, English, and German) 
quarterly Journal de Droit International (Paris; often known as Clunet). 

^ In “Finding International Law,” 42 Ani.JJnPlL. 101 (1948), I I. W. Briggs reports that the 
General Digest (West Publishing Co.) for 1941-1942 listed only 42 decisions under the rubric 
“International Law,” though his own searches in connection with the Annual Digest and Re^ 
pons of Public International Law Cases disclosed a total of 124 cases decided by United States 
courts in the period “in which the decision turned upon some question of international law.** 
A similar study by the editor for the period 1919-1924 inclusive found 856 cases in courts 
(federal and state) of the United States which involved matters of international law. The 
majority of these were from the United States Supreme Court and lower federal courts, fol¬ 
lowed by New York state courts, Philippines, Pennsylvania, Puerto Rico, and California. The 
largest number dealt with aliens (exclusion, deportation, right to hold land, and niiscellaneous 
rights), naturalization and other nationality quc-stions, war problems (enemy alien property, 
trading with the enemy, position of enemy aliens, err.), treaty problems, state immunities, 
recognition, jurisdiction, and miscellaneous topics. 



FOREWORD TO THE STUDENT 


XV 


problems of law; drafts and participates in the drafting of legislation sponsored by the 
Department; coordinates the legal work of the l^cpartmcnt with the Department of 
Justice and other Departments and agencies of the Government; interprets laws, treaties 
and regulations; adjusts international claims; handles matters of arbitration, extradition, 
citizenship, and nationality; participates in international conferences and commissions 
as legal adviser to United States delegations; and reviews and drafts correspondence 
involving legal questions”, (p.8). The corresponding description in the Ref^istcr of 
the Department of State, Oct. 1, 1940, p.4, read: “Drafts and interprets treaties, con¬ 
ventions, protocols, and other international agreements; deals with questions of mu¬ 
nicipal, foreign, and international law, and handles diplomatic claims of American 
citizens against foreign governments; claims of foreigners against the Government of 
the United States, including the preparation and presentation of the former class of 
claims to international arbitral tribunals and the defense of the United States before 
such tribunals in case of claims made by foreign governments; questions of personal 
and private riglits of aliens in the United States and of American citizens in foreign 
countries, such as acquisition, inheritance, and transfer of property, arrest and deten¬ 
tion, fines, imprisonment, personal injury, acts of insurgents, taxation, breach or an¬ 
nulment of concessions or other contracts; failure to pay interest or principal on Gov¬ 
ernment obligations; sequestration or confiscation of property; complaints regarding 
action of executive, legislative, judicial, or military authorities; questions concerning 
the rights and privileges of American diplomatic and consular officers abroad and of 
foreign diplomatic and consular officers in the United States, and concerning the rights 
and immunities of sovereigns and their public property; questions relating to the juris¬ 
diction over and control of public or private vessels; questions relating to citizenship, 
naturalization, expatriation, extradition, and extraterritoriality; questions relating to 
the acts and rights of belligerents, neutrals and insurgents on land or sea; and a large 
number of miscellaneous legal questions not included in the above classification”.® 

3. As teachers, both in law schools and in college and graduate school courses 
in international law, international organization, international relations, etc.^ 

tt. Lawyer*s professional responsibility. 

More important, in the long run, is the lawyer’s professional responsibility in 
regard to an intelligent understanding of international legal matters and the mold¬ 
ing of public opinion thereon. Characteristic of our American civilization, at 
least, is the extent to which lawyers are among the chief leaders of our communi¬ 
ties, and the important part which they play in shaping public opinion and na¬ 
tional policy. With the increasing importance of the United States in world af¬ 
fairs, and the importance of international relations to everyone in the United 
States, it becomes highly necessary that we have many persons sufficiently conver¬ 
sant with international law to understand the legal side of the problems arising in 
our relations with other countries. International law, as the legal aspect of interna- 

®Sce also L.H.Woolscy, “Tlic Legal Adviser of the Deparrment of Stare,” 26 Am.JJntHL. 
124 (1932); K. A. Gross, “Operation of the Legal Adviser’s Office” 43 id. 122 (1949); Hack- 
worth, “Legal Questions in Foreign Affairs Passed upon by the Solicitor of Department of 
State,” Federal Bar Assn., Collection of Articles by Law Officers of the United States Regard¬ 
ing the Nature of Their Work, p. 23 (1930). Cf. Irvin Stewart in Proceedings of the Fourth 
Conference of Teachers of International Law, p. 82 (1930). 

® On the teaching of international law, see the Proceedings of the Conferences of Teachers of 
International Law, published at intervals since 1914; Akzin, “On the Teaching of International 
Law,” 20 lowaLJRev. 774 (1934); Hudson, “Twelve Casebooks on International Law,” 32 
A9ttJ.InPlL. 447 (1938); Bishop, “Book Review,” 24 Va.L.Rev. 949 (1938); Carlston, “The 
Teaching of International Law in Law Schools," 48 CoI.L.Rev. 516 (1948). Cf. McDougal, 
“The Law School of the Future,” 56 Yale 1345 (1947); Jessup, 1947 Proc.AmSoc.lnPlL. 66; 
Schwarzenberger, “Inductive Approach to International Law,” 60 Harv.LJiev. 539 (1947). 
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tional relations, calls for the lawyer's skills, the lawyer’s attitudes, the lawyer’s 
approach. By reason of the lawyer's training and familiarity with law in his daily 
work, it is the lawyers w ho are in the best position to guide effectivxly the public 
opinion of a democracy w hen legal (|uestiohs arise in international relations. Al¬ 
though international law- forms only a part, at times a small part, of international 
relations, yet it is that part of the field w hich falls particularly into the lawyer’s 
sphere and in which he is the most competent to guide opinion and to understand 
the w'^isdom or unwisdom of governmental action and policx*. Individually, and 
through appropriate committees and sections of bar associations, as wxll as groups 
like the American Society of International Law, the Section on International and 
Comparative Law of the American Bar Association, the International Law As¬ 
sociation, International Bar Association, Inter-American Bar Association, etc., 
lawyers of this country and of other countries are showing increasing concern 
over international legal problems. 


Note 

Vattel wTote in his Droit des Gens: “The Law (»f Nations is the law of sovereigns. 
It is for them especially and for their ministers that a treatise should be written. All 
men have a real interest in it, and cvcr\' citizen of a free country would do well to 
study its principles.” ^ 

Chancellor James Kent remarked: “The dignity and importance of this branch of 
iurisprudcnce cannot fail to recommend it to the deep attention of the student; and a 
thorough knowledge of its principles is necessary to lawyers and statesmen, and highly 
ornamental to every scholar, w ho w’ishes to be adorned w'ith the accomplishments of 
various learning. ... A comprehensive and scientific knowledge of international law 
is highly necessary, not only to lawyers practicing in our commercial ports, but to 
every gentleman wdio is animated by liberal view’s, and a generous ambition to assume 
stations of high public trust. It would be exceedingly to the discredit of any person 
who should be called to take a share in the councils of the nation, if he should be found 
deficient in all the great leading ])rinciplcs of this law^ and 1 think I cannot be mis¬ 
taken in considering the elementary learning of the law^ of the nations, as not only an 
essential part of the education of an American lawyer, but as proper to be academically 
taught.” ^ 

Secretary of State Root, a great lawyer and great statesman, wrote: “The increase 
(»f popular control over national conduct, which marks the political development of 
our time, makes it constantly more important that the great body of the people in 
each country should have a just conception of their international rights and duties. . . . 
Of course it is not to be expected that the whole body of any pcoj)lc wdll study inter¬ 
national law; but a sufficient number can readily become sufficiently familiar with it 
to lead and form public opinion in every comniimity in our country upon all im¬ 
portant international questions as they ari.se.”® In 1922 he added: “The control of 
foreign relations by modern democracies creates a new and pressing demand for 
popular education in international affairs.” 

C. Shidy of international hav an aid to understanding more about lau) 
in general. 

Through the coniparLson of the international legal .system and its iastitu- 

Law of Nations (1758). Preface, p, 12a. Fenwick, tnns. Washington, D.C.: Carnegie 
Institution of Washington, 1916. Quoted with permission of Carnegie Institution. 

8 1 Commentaries on American Law, 19-20, (1826). 

®Root, “The Need for a Popular Understanding of International Law,” 1 1, ^ 

1907). Quoted w’ith permission of American Journal of International Law. 

*®Root, “A Requisite for the Success of Popular Diplontacy,” 1 Foreif'Ji Affairs 3 (1922). 
Quoted with permission of Foreign Affairs. 
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tions with the domestic law system with which the law student or lawyer is 
already familiar, much can he learned about the nature, growth, and function of 
law; international law can he of great use for comparative or jurisprudential 
studies. 

/>. Study of international laiv in order to haifc a better understanding of 
internationfd relations and of the zvorld eommunity in which we live. 

I'his introduction to the legal side of international relations may well lead 
the reader on to reading and thinking about other aspects of international affairs.'^ 
The political, economic, cultural, psychological, strategic, geographical, or his¬ 
torical factors in international pro!>lenis, and those appnjachcs to their study, arc 
of fully as great importance as the legal, A\ iih which this hook is concerned. How¬ 
ever, it must be rcali/.ed that this is a hook on international law, rather than one 
on international politics or international economics or international organiza¬ 
tion or other types of legal studies. This hook, and the international law courses 
for which it is designed, are primarily for those w ho wish to study about the legal 
side of world affairs. 'I'his >’olumc is not designed for primary use in courses in 
current history or international relations, any more than the casebooks and text¬ 
books on American Constitutional Law are meant chiefly for use in college courses 
on American Government or American Political Problems. Furthermore this is 
an introduction to the field of international law, covering those phases believed 
to be of most concern to the beginner, and it is not intended as either a general 
treatise on the subject, or as any attempt to explore and ,sct fo.»th suggested solu¬ 
tions for the many problems of world politics. Although it has been impracticable 
in this volume to combine the teaching materials on international law with any 
full account of the non-legal factors involved, it is hoped that students, teachers, 
and other readers \\ ill constantly' bear in mind the relevance and importance of 
such other aspects in order to understand any international situation in its entirety 
and the place of international law therein. At times an internatif)nal law' solution 
to a problem may appear obvious, when in fact it would prove entirclv imprac¬ 
ticable w'hcn viewed against the entire background, particularly when that poli¬ 
tical, economic, or social background is unfamiliar. Vet from a studv of interna¬ 
tional law one may enter into all types of this broad field of international relations. 

n Among the many books on various aspects of inrcrnational relations some that may be 
recommended to persons interested in international law would include: Ilaris Morgenthaii, 
Politics Amon^ Natw7/s (1948); F. L. Schuman, Ivtcrvational Politics (1933, 4rh ed., 1948); 
N. Spyknian, Americas Strategy in World Politics (1942); Harold and Margaret Sprout, 
Fotmdatiom of National Power (1945); T. V. Kaliiarvi and associates. Modern World Politics 
(2nd ed., 1945); H. M. Weigert and others. New Compass of the World (1949); R. Strausz- 
Ihipc and S. T. Possony, International Politics (1950); Norman Hill, hitemational Relations: 
Documents and Readings (1950); G. Schwar/enberger, Power Politics (2d ed., 1951); George 
F. Kennan, American Diplotnacy, 1900-1950 (1951). 

In this field attention should also be called to the iouriials Foreign Affairs, and World 
Politics, 

Regarding books on international organization, sec p. PM hi fra. 
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Chapter 1. 


NATURE, SOURCES, AND APPLICA I ION 
OF INTERNATIONA!. LAW 


Section A. The Nature of International Law ' 

1. Definitions, 

HACKWORTH, DK^ESI OF IN FERN ATI ON AL LAW 

Washington, D.C.; United States Government Printing Office, 1940, Vol. 1., p. I 

International law consists of a body of rules governing the relations betw'ecn 
stares. It is a system of jurisprudence which, for the most part, has evolved out 
of the experiences and the necessities of situations that have arisen from time 
to time. It has developed with the progress of civilization and with the increasing 
realization by nations that their relations inter sc, if not their existence, must be 
governed by and depend upon rules of law fairly certain and generally reasonable. 
Customary, as distinguished from conv entional, international law is based upon the 
common consent of nations extending over a period of time of sufficient duration 
to cause it to become crystallized into a rule of conduct. When doubt arises as to 
the existence or nonexistence of a rule of international law, or as to the application 
of a rule to a given situation, resort is usually had to such sources as pertinent 
treaties, pronouncements of foreign offices, statements by writers, and decisions 
of international tribunals and those of prize courts and other domestic courts pur¬ 
porting to l)e expressive of the law of nations. 

Note 

William E. Hall wrote: “International law consists in certain rules of conduct which 
modern civilised states regard as being binding on them in their relations with one 
another w4th a force comparable in nature and degree to that binding the conscientious 
person to obey the laws of his cuiuntiy, and^ hich they also regard as being enforce¬ 
able by appropriate means in case of infringement.” “ 

In an article Benjamin Akzin said that: “International law actually partakes of the 
nature of political theory, of a statement of practice, of an experiment in government, 
and of a body of law'.” ® 

1 It is suggested that this section be read before the course begins. Bricrly, J.aw of Nations, 
chaps. 1, 2, and 5 (4th ed., 1949) will be useful in connection with this topic. It is well to return 
to this section after studying a considerable portion of this casebook. 

^International Lau\ p. 1 (Higgins’ 8th ed., 1924). Quoted with permission of the Cvlarcndon 
Press, Oxford, England. 

3 “On the Teaching of International Law,” 20 Jaiea L, Rev. 774, 785 (1954). Quoted with 
the permission of the Iowa Law Review. Cf. E. D. Dickinson, “International Law: An In¬ 
ventory,” 33 Calif. L. Rev. 506 (1945); Dickinson, What Is IfVowg 'ivitb International Law? 

( 1946 ). 
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111 1936 Prof. J. L. Briefly wrote: “We must expand our interpretation of the term 
‘international law.’ We must ccasc to think of it as merely a set of principles to be 
applied by courts of law, and understand that it includes the whole legal organisation 
of international life on the basis of peace and order. Such an organisation must provide 
for the peaceful and orderly use of political, as well as judicial, methods of adjustment. 
The predominant concern of international law with particular concrete problems . . . 
seems to carry the corollary, which 1 know that many international lawyers find dis¬ 
tasteful, that political methods of adjusting awkward situations will remain, as they at 
present certainly are, relatively more important that they are in the state. But politics 
in the stare are not an exception to the rule of law; they are carried on within it, and 
international politics arc not inherently incapable of being carried on within the inter¬ 
national rule of law. . . . But international politics can be subjected to the rule of law 
only on condition that force is made an instrument of the law and does not remain, as 
it has been in the past, an instrument of national policy.” ^ 

The question often arises wliethcr what is knowm as private international law or 
conflict of laws is part of international law. Confusion is increased by the fact that 
the term “private international law” as used in Europe and Larin America often includes 
certain topics (such as nationality, extradition, jurisdiction, and treatment of aliens) 
which in the United States are usually treated in books and courses on public inter¬ 
national law, in addition to the topics of jurisdiction of courts in civil cases, effects of 
foreign judgments, and choice of law to be applied by a court in cases involving some 
foreign element, which comprise the field of conflict of laws as understood in this 
country.® Furthermore, in various parts of the w^orld many questions of conflict of 
laws arc covered by treaties (w’hich are, of course, part of public international law). 

I'hc real prol)lem, tlien, is whether, in the absence of treaty, matters of conflict of 
law’s (private international law in the narrower sense) are governed by international 
law% or w^hethcr the conflict of laws rules of each nation are a part of that nation’s 
own law', which it is free to establish or to change as it wishes. In view' of the similarity 
of many conflict of laws rules in various nations, many writers (particularly in Con¬ 
tinental Europe) have asserted that conflict of law's is a part of international law.® 
MowTver, it does not appear that (in the al)sence of treaty) states have been successful 
in convincing international tribunals or other states that international law requires the 
latter to apply any particular rules of conflict of law’s. Consequently, most present-day 
legal analysis, particularly in Anglo-American countries, regards conflict of laws as 
mereb’ one l)ranch of the domestic law of each state rather than as part of international 
law."^ Nevertheless, as may be noted from time to time in this casebook, many legal 
situations and cases involve questions both of international law and of conflict of 
laws, and in practice it thus becomes difficult to disentangle the two fields. 

More generally, international law has close tics with private law, and the person who 
wishes to understand or to handle international law’ problems must often deal w'ith 
national law’ questions as w'cll. Aluch of the subject-marter of many international law 

'♦Bricrly, “The Rule of Law in International Society,” 7 "Nordisk Tidsskrift I or International 
Ret, Acta scandinavica juris gentium, pp. 3, 15 (1936). Quoted w'ith the permission of the 
Nordisk Tidsskrift. 

® Cf. Kuhn, “Scope of Private Internationa! Law in Latin-American Countries Compared with 
the Conflict of Laws in the United States,” 15 Tulane L, Rev. 394 (1941); J. Beale, Treatise on 
the Conflict of Laws, Si 1.8 et seq. (1935); Martin Wolff, Private International Law, pp. 1-18 
(1945). 

® Cf. Nussbaum, “Rise and Decline of the I.aw-of-Nations Doctrine in the Conflict of Laws,” 
42 Col. L. Rev. 189 (1942). 

See W. F. Beckett, “What is Private International Law?,” 1926 Brit. Y.B. IntH L.7h Starke, 
“Relation between Private and Public International Law,” 52 L.Q. Rev. 395 (1936); F.. Cheatham, 
'•Sources of Rules for Conflict of Laws,” 89 U. of Pa. L. Rev. 430 (1941); A. Nussbaum, Prm-^ 
ciples of Private International Law, pp. 1-43 (1943); American Law Institute, Restatement of the 
Conflict of Laws, iS 1, 5 (1934); John Stevenson, “The Relationship of Private International 
Law' to Public International Law,” 52 Col. L. Rev. 561 (1952). 
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courses and books is likely to consist of rules and principles of national law applicable 
to the governmental or private conduct of international relations and business — obvious 
examples covered in this casebook include the nationality laws and laws concerning 
treaties of the United States. International law leaves many questions to be dealt with 
by the national law of one or more of the states concerned. When this happens to be 
the law of a foreign country, an underManding foreign law and f>f comparative law 
becomes important. 

International law likewise contains many private law analogies,^ since early moulders 
of the modern system relied heavily on private law (particularly Roman law,*^ and 
private law principles remain a potential source of international law rules through 
“the general principles of law recognized by civilized nations.” In so far as inter¬ 
national law is in practice dealt with by those trained chiefly in a single private law 
system, there seems to be a frequent tendency to think and talk in analogies to that 
s> srem. Here again, in order to have a common basis of understanding wdth lawyers 
and ofiicials trained in other legal systems, and to avoid provincialism in legal outlook, 
the iniernaiional lawyer needs a knowledge of comparative law and a familiarity with 
at least the basic concepts and methods of more than one private law' system. 

Usually the international law' aspects of international relations are commingled with 
political, strategic, economic, geographical, social, and other elements, and in conse¬ 
quence it may be diflicult to determine the exact part pla>'ed by international law. 
Account must be taken of these non-lcgal factors in analyzing international incidents 
which have taken place or in predicting what states will do in a given situation; but 
for purposes of study and discussion it is desirable to single out the legal aspects and 
to focus attention upon them. As a test of what is the international law applicable, 
most international lawyers trained in the common-law tradition would probably ask 
the question, wdiat would an impartial international court having jurisdiction over the 
case decide to be the legal rule. I'hc absence in the actual case of such a court having 
Jurisdiction over the dispute would not prevent the international law'yer’s attempt 
to estimate as w^ell as possible w’hat such a court would decide, nor his pronouncing 
that estimate to be his best judgment as to the international law on the point. This is 
true, though any realistic international lawyer would, and should, point our the prob¬ 
able results of the non-legal factors in the situation, which in practice may lead to a 
consequence very different from that reached by application of the law alone.” 

**Scc Laurcrpacht, Private Law Sources and Analogies of Intematkmal Law (1927); Butler 
and Maccoby, The Development of International J.aw (1928); Nussbauin, “I'hc Significance 
of Roman Law in the History of International Law,” 100 U. of Pa. L. RezK 678 (1952). 

*>See pp. 9-11 infra. 

i®Sec pp. 35-40 infra. 

Among the many books and articles on the theory and philosophy of international law*, 
the attention of beginning American students of the .subject may be drawn especially to the 
following: 

J. L. Bricriy, Law of Nations^ chaps. 1-3 (4th cd., 1949); Outlook for international Law 
(1944); “l.e Fondcnient dc Caractcre Obligatoirc du Droit International,” Academic de Droit 
International, 23 Recucil des Corns 463 (1928-III); P. Corbett, Law and Society in the Relations 
of States (1951); H. Laurcrpacht, Ftmetion of Law in the International Community (1933); 
G. Niemeycr, Law Without Force (1941); M. S. AlcDougal, “Role of I.aw in World Politics” 
20 Miss. L.J. 253 (1949); “Law' School of the Future,” 56 Yale L.J. 1345 (1947); “Law and 
Power,” 46 Atn. /. hit'l L. 102 (1952); F. S. C. Northrop, “Contemporary Jurisprudence and 
International Law,” 61 Yale L.J. 623 (1952); “Naturalistic and Cultural Foundations for a More 
Effective International I.aw\” 59 id. 1130 0950); Roscoe Pound, “Philosophical Theory and 
International l<aw,” 1 Bibliotheca Visseriana 71 0923); see also Liang, “Roscoe Pound and ilie 
Science of International Law,” 22 Tulane L. Rev. 369 (1948); Charles Rousseau. Principes 
Ghtiraux du Droit International Public^ Vol. I (1944); J. Kunz, “The ‘Vienna School’ and Inter¬ 
national Law,” 11 N.Y,U.L.O. Rev. 360 (1934); D. Anzilotti, Corso di Diritto Intemazionale 
(1923); French translation by Gidel as Cours de Droit International, Vol. I (1929); G. Schwarz- 
enberger, “Impact of the East-West Rift on International Law,” 36 Grotius Society Trans 
229 ( 1951 ). 
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2. Reality of Internatiom! La'iv. 

JLSSUP, HIE REAI.l rv ()l‘ IN llCRNA nONAL l.AW 

18 Foreign Affairs 244 (Jan. 1940) 

I he layman and the common la\v\ cr who find it difficult to fit international law' 
into their concept of “law " — a concept w hich is generally of the Austinian type 
— usually arc alike in asserting that there isn't any international law. They forget 
that law has many meanings. There is the law' of gravity, the Sherman Anti-Trust 
law', the Jaw' of supply and demand, international law'. I'here is an old Chinese 
proverb w'hich runs something like this: “One should alwaj s have in the back¬ 
ground of one’s mind a multiplicity of definitions covering the subject at hand, 
in order to prevent oneself from accepting the most obvious.” And Cardozo said: 
“If the result of a definition is to make . . . [facts) seem to be illusions, so much 
the worse for the definition; we must enlarge it till it is broad enough to answ'er 
to realities.” 

In most cases the layman is impressed by the reality of breaches of international 
law and is not sufficiently aware of the reality of reliance upon it. He docs not 
pause to wonder w'hy foreign offices bother to maintain legal staffs, which arc an 
expense and sometimes a hindrance to the execution of policy. A distinguished 
student has remarked that in the seventeenrh century “state papers arc full of 
allusions and appeals not merely to reasons of policy but to principles of right, of 
justice and of equity — to the authority of public law and to those principles and 
riile.s by which the rights of the weak arc protected against the invasion of superior 
force by the union of all who are interested in the common danger.” 

Why has this been true for three centuries? Why have the nations been willing 
for nearly twenty years to subscribe to a budget of over half a million dollars for 
the maintenance of the Permanent Court of International justice? Why did the 
German Government bother to make a legal argument in support of its refusal to 
accept the demand of the United States that it assume the obligation to pay the 
bonded obligations of Austria after that country w'as “absorbed”? Why have the 
governments of the United States and Mexico filled reams of paper wn’th legal 
arguments concerning the property rights of American citi7.ens in the latter coun- 
tr}'? Why does the Constitution of the United States, w'hich, according to Chief 
Justice Marshall, cannot be presumed to contain any clause w'hich “is intended to 
be without effect,” give Congress the power “to define and punish . . . offenses 
against the law of nations”? Why has the United States Supreme Court, like the 
courts of most other countries, asserted that “international law is part of our law”? 
Why do people commonly emphasize the “lawlessness” of certain nations which 
have come to be know'ii as “aggressors”? Why was our entry into the World War 
in 1917 justified in part by President Wilson on the ground that Germany had 
“swept aside” the rules of “international law”? 

There must be some reason for this habitual invocation of international law — an 
invocation which is even more frequent than the assertion of its non-existence. 
Perhaps a subconscious human urge, a variety of wishful thinking, seeks to give 
reality to the ancient maxim: ubi societaSy ibi jus. Perhaps “international law’* is 
merely a slogan of diplomacy, like “manifest destiny,” “the white man’s burden,” 
or "^Lebensraum.^^ Surely it is often a convenient weapon for a ministry of propa- 
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ganda anxious to win the support of world opinion, ^'ct if international law has 
no reality, what is the use of convincing peoples in other lands that one’s opponent 
is a violator of that law r Shall we chorus w ith the Pirate King: “A paradox, a 
paradox, a most ingenious paradox”.- One w ouki scarcely deny that international 
law is a comparatively weak sister of private law. ^c■t a great lawyer — John 
BnvSsett AIof)re — hears testimony as the result of wide experience and study that 
“international law- is on the w hole as well observed as municipal huv.” . . . 

It is true, as Professor Gioebel has noted, that international adjudication in the 
twentieth century is in the primitive stage of dcveIoj)mcnt w hich one finds in the 
hw of the Franks in the seventh century. And this is necessary and proper because 
the international society is still in a primitive stage struggling slowly through the 
centuries to lift itself from the luig of national superstitions and taboos — the taboo 
of “absolute sovereignt)for example. It still lacks an cflective system of law 
courts, it lacks sherilfs ami police forces, it lacks a legislature. It is often flouted 
and often the law breaker pax s no penalty.. . . 

Let it be said at once that it is absurd to assert that governmental policies of any 
nation are determined solely b\' reference to legal considerations. . , . 

riic Kellogg Pact has nor fulfilled the high hopes of its sponsors. The Eight¬ 
eenth Amendment was once called “a noble experiment”; repeal brought it to 
an ignoble end. Uistorx has demonstrated that war cannot be abolished by fiat 
so long as the underlying conditions producing w ar arc not cured and alternatives 
to W'ar are not provided. Had the Covenant of the League initiated viable pro¬ 
cedures for “peaceful c hange,” the Kellogg Pact w ould ha\ c had a real place in the 
international system. “Vaulting ambition o’crlcaj)s itself” in affairs of kings and 
nations. None doubts the need for improvement in the organization of the inter¬ 
national .society, but few' have the patience to Iniild it slowK' for posterity. 

Impotent to restrain a great nation wdiich has no decent respect for the opinion 
of mankind, failing in irs severest test of serving as a substitute for war, interna¬ 
tional law’ plods on its way, followed automatically in routine affairs, invoked, 
flouted, codified, flouted again but yet again invoked. The Legal Adviser of the 
United States Department of Stare still sits at his desk in the old State, War and 
Navy Building in Washington and his counterpart sirs at Dow ning Street, the Quai 
d'Orsay and the Wilhelinstrassc. It is not their task to frame policies. Bur can one 
say that the international law w ith w'hich they deal has no reality.^ 

BRIERI.Y, OUILOOK FOR INTERNATIONAL LAW 

Oxford; Clarendon Press, 1944, pp. 4, 5 

I'hc existence of some kind of international law is simply one of the inevitable 
consequences of this coexistence in the wHirld of a plurality of states necessarily 
brought into relations one with another. ... It is not a bad definition of interna¬ 
tional law to say that it is the sum of the rights that a state may claim for itself and 
its nationals from other states, and of the duties w hich in consecjiience it must 
observe towards them. 

The best evidence for the existence of international law^ is that every actual state 
recognizes that it does exist and that it is itself under obligation to observe it. 

Used with permission of Foreigfi Affairs. 

Used with pennission of I'lic Clarendon Press, Oxford. 
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Stnurs in.iy often violate intcrp.itionnl law, jnsr ns imlividunis often violate nuinieipal 
law; lint no inoFc than imiivitiunis do si.ates ilctc iid tiu'ir \ i»)lniions l)V claiming that 
they are ahovc the law. It is oj)|y the pliilosoplu r in his study w ho snnietiincs 
makes that claim on then hehalf. Stales may «lelcnd the ir (:t>nduct in all sorts o| 
other ways, hy dcn> ing that the rule they arc alleged to ha\e Inokeii is a rule of 
law, by appealing to a supposeil right of self-preservation superior to the ordinary 
law, and by other excuses more or less sincerely heliexed in as the case may he; 
hut they do not use the c\[)lanation which would obxioiisly be the iianiral one if 
there were any doubt that international law has a real existence and that they 
are hound by itd * 

Note 

Brier])' wrote elsewhere: “Law exists only in a society, and a society cannot exist 
wirhc'iut a system of law to regulate ilic rclaiions td its memliers with one another. 
If then we speak the ‘law of nations,’ we are assuming that a ‘societ) ’ r*f nations exists, 
and the assumption that the wliolc of the civilized w’orlil con.stirutes in any sense a 
single society or community is one wliich we are perhaps nor justified in making 
wiriiout examination. . . . 

“On the material side the infiuences making fi>i die interdependence of tlie fift)*^ or 
sixty political societies into which die modern world is divided arc numerous and 
obvious. Modern science lias given ns enormously increased facilities and speed (>f 
coniiniinicaiions, and modern commerce has creaied demands for the commodities 
of other countries which even the extravagances of nuuleni economic nationalism 
arc not wholly able to stifle. No question of the cxisience of an international society 
would he raised if inaierial bonds of imi<ui were enough to create a society. But inarerial 
bonds, though necessai)', are n(»r enough widmiit a social consciousness: witliout that 
they are perhaps as likely to lie sources <if friction as of friendship* Some sentiment 
of shared responsibility for the conduct of a common life is a necessary eiemciu in any 
society, and the necessary force behind any system of law'; ami the strength of any 
legal system is pnjpiirtionatc to die sircngtli of such a sentimciu.” 


3. Sanctions, 

llACKVVOR IH, DK.ESI OE IN l ERNA I lONAL LAW 
Washingion, D.C.: Ihiited Stales f I'ovcrnment I^rinting Office, 1940, Vol. I., p. 12 

Whether the answ cr to the (|uestion ns to how- international law' is made effective 
is to he found in the will of the state, in the state’s ultimate responsibility for its 
ow'ti action or failure to act, in its fear of war or reprisals, in the effect of world 
opinion, or in a combination of an\ two or more of these, it is certain that states, 
sovereigns, parliaments, and public officials usually feel either bound by the com¬ 
monly accepted precepts of international law- or under the necessity of explaining 
their departure from those precepts. Whatever be the sanction upon wliich the 
enforcement of international law rests, its effectiveness increases as the nations of 
the world find it not only to their benefit but also to the benefit of the community 
of nations to conduct their relations according to certain generally accepted stand¬ 
ards possible of performance and at the same time fair and reasonable. 

Humphrey, “Loundanons uf hitcniaiional Law,” V) Avi. /. ivi'l /.. 231 (1945). 

Law of Natiom 34-35. (3d. cd., 1942). Quoted with permission of the Clarendon Press, 
Oxford. 
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Noic 

Philip A1. Brow n refers to rlie sanctions of international law as the “compulsive force 
of reciprocal advantage aiid fear of retaliation.”*** In the North Atlantic Coast tish- 
crics Arl)itratit»n ni 1910, the trihunal referred to the sanctions of international law 
as “appeal to public opinion, publication of correspondence, censure by Parliamentary 
v'ote, demand for arbitration w ith the (idiiim attendant on a refusal to arbitrate, rupture 
of relations, reprisal, etc.” Scott, /laKNC (^onrt Rcjjorts 141, 167 (1916). 

Pointing out that “ I'he imperative character of national law is so strongly felt that 
national law' has developed a machinery of enforcement or ‘sanctions’, which generally 
w’f»rk smof>thly, though never so smoothly as to make violations of laW'” impossible,” 
Bricrly adds: “If the imperative character of iniernarifuial law w'crc equally strongly 
felt, the institution of definite international ‘sanctions’ would easily follow.” Emphasiz¬ 
ing that nt<»st parts international law “arc on the whole regularly and unobtrusively 
observed in the daily intercourse of states,” and that indeed “V'iolations of the law 
are extremely rare in any custojnary system," Bricrly asserts that “it is not the existence 
of a police force that makes a system of law* strong and respected, but the strength 
of the law^ that causes a police force to be organized.”*" 

Closely connected w'ith this question of the sancrituis of international law is the 
problem of sanctions to be taken by international organizations against those who fail 
tt) comply with their obligations. The Ethiopian crisis of 1935-1936 provides suitable 
materia] for a study of collective sanctions imposed pursuant to Article 16 of the League 
of Nations ("ovenanr against Italy.*** Compare the intended procedures under Chapter 
VII of the United Nations Charter, and the United Nations action taken w'ith respect 
to K<»rca, p. 572 i/ifra, 

4. Nature of International Laze, 

HACKWOR ri-I, DIGEST OF INTI RNA1 IONAL I.AW 

Washington, I).C.: United Stares Government Printing Office, 1940, \'ol. I., p. 1 

Whether international law' is law' in a strictly Ic^al or Atistinian sense, depends 
upon tlic meaning atrrilniicd to the word lazi\ Although internarional law is readily 
distinguishable in many respects from domestic law*, it is nonetheless a system of 
law’ possessing certain characteristics peculiar to itself as well as certain others 
common to municipal law'. 


Note 

In the case of iiertnany i Knornwrfni' et al.) v, V'cneznela, Ralsr(»n, Veneznclan Arbi¬ 
trations of 1903y 526, 555-556, Umpire Duffield said, “International law' is not law in 
its usually defined sense. It is nor a rule of conduct prescribed by a sovereign power. 

^^International Realities 21 (1917). Quoted with permission of Charles Scribner’s Sons. 

Law of Natiotts 59-60 (2d cd., I936,i. Quoted with permission of the Clarendon Press, 
Oxford. 

*«See, generally, P. S. Wild, Jr., Sanctions and Treaty Enfnrccincm (1934); International 
Sanctions (Royal Institute of Inrern:ition:iI Affairs. London, lo:?s); i.lihu Root, “The S.inction 
of International l.aw',” 2 Am. J, hnl Law 451 (I‘>()S); Biierly, “Sanctions,” 17 I'ransaciions of 
the Grotins Society 67 (1932); F. B. Sloan, “Comparative International and .Municipal Law 
Sanctions,” 27 Neb, L. Rev, 1 (1947). 

***Scc, e.g., “Coordination of Measures under Arti< le 16,” I.eavjte of Nuiitois Official foumaly 
Special Supplement., Nos. 145-150; A. K. Ilighlry, ‘ I'he First Sanctions F.xperimenr,” 9 Geneva 
Studies, No. 4 (193S); A. J. 'I’oynhec, cd., Suri\y of InfeniiUional Affairs ( 1935-11), (Royal 
Insrinire of Inrernarioital Affairs, London, 19361; J. F. Williams, “Sanctions under the Cove¬ 
nant,” 1936 llrit, VM. IntH l.aiv 130; j, 11. Sj>cncer, “ I'he iralo -l .thiopian Dispute and the League 
t.»f Nations,” 31 Atn. /. IntU L. 614 (1937); (’harles Rousseau, I.e Con flit I/alo- Ethiopien devant 
Le Droit International (1938). 
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It is merely a body of rules established in custom or by treaty by which the intercourse 
between civilized nations is governed. Its principles are ascertained by the agreement 
of independent nations upon rules which they consider just and fair in regulating 
their dealings with one anotlier in peace and in war. They reach this agreement by 
comparing tlic opinions of text writers and in precedents in modern times, and these 
ultinjaiely appeal to the principles of natural reason and morality and common sense. 
It therefore rests solely upon agreement. Obedience to it is voluntary only and cannot 
l)c enforced by a common sovereign power.” 

In Hall’s International Lau' it is stated that “International law does not conform to 
the most perfect type of law. ... It is impossible, in dealing with international law, 
to ignore the two broad facts, that it is habitually treated as law, and that a certain 
I)an of what is at present acknowledged to be law is indistinguishable in character 
from it. . . . The doctrines of international law' have been elaborated by a course of 
legal reasoning; in international controversies precedents are used in a strictly legal 
manner; the opinions of winters are quoted and relied upon for the same purposes 
as those for which the opinions of writers arc invoked under a .system of municipal law; 
the c<mduct of states is attacked, defended, and judged w ithin the range of international 
law by reference to legal considerations alone; and finally, it is recogni.sed that there 
is an international morality distinct from laws violation of which gives no formal ground 
of complaint, how ever odious the action of the ill-doer may be. It may fairly be doubted 
whether a description of law' is adequate w hich fails to admit a body of rules as being 
substantially legal, w^hen they have received legal shape, and arc regarded as having 
the force of law' by the persons w lu»sc cofiduct they arc intended to guide.” 

Pointing out that it is “pedantic” to treat both the test of international law and that 
of international morality as “moral,” Brierly writes that, “it is the pedantry of the 
theorist and not of the practical man; for questions of international law arc invariably 
treated as legal questions by tlic foreign offices w hich conduct our international busi¬ 
ness, and in the courts, national (^r international, before w'hich they arc brought. . . . ,” 
adding that, “It is significant too that when a breach of international law' is alleged by 
one party to a controversy, the act impugned is practically never defended by claiming 
the right of private judgment, which would be the natural defense if the issue concerned 
the miwality of the act, but always by attempting to prove that no rule has been vio¬ 
lated.”*' In similar vein Professor J. S. Reeves of the University of Michigan used 
to say that “Inteniatifmal law' is Imv because states regard it as law.” *2 


Section B. Historical Development 2 *’* 

Editorial Note. Although .specific international rules and imstitiitions somewhat 
resembling those of the present international legal system may be found in ancient 
China and India, in Classical Greece, and throughout much of the history of 
F.iiropc, yet our present system of international law may fairly be said to have 
arisen in the sixteenth and seventeenth centuries as a law governing the relations 
bctw'ccn European nations. The development in luiropc of the modern type of 
sovereign state, with its great concentration of political power and its monopoly 

-^’Pp. J4-15 (Higgins’ Rth cd., 1924). Quoted w'ith permission of tlic C'larcndon Press, Oxford. 

Law of NatioTis 70 (4th ed., 1949). Quoted w'ith permission of the Clarendon Press, Oxford. 

22 Cf. Williams, “International Law and the Controversy Concerning the Word ‘Law’,” 1945 
Brit. r.B. Inri L, 142. 

23 To be read at the start of the course. In this field Brierly, Law of Nationsy chap. 1 (4th ed., 
1949) will be found especially helpful. Another brief account is in Dickinson, “Changing Con¬ 
cepts and the Doctrine of Incorporation,” 26 Am. J. hn'l Law. 259 (1952). For fuller treatments, 
sec Nussbauni, (loncisc History of the J.aw of Nations (1947) ; ( j. Butler and S. Maccohy, I'bc 
Development of International Law (1928). Sec also, I Oppenlieini International Law, .secs. 37b 
et seq.y w'ith good bibliographical references. 
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of the use of force within its borders, set the stage.^"* Power relationships within 
the society vvc have known since this period contrast greatly w ith those of medi¬ 
eval society, in whicli feudalism resulted in a dispersal of powers now controlled 
by the State, and in which the unity of the Church prior to the Reformation 
presented a supranational authority not confined to the spiritual sphere. The change 
in the relative position of the 1 loly Roman l^mpirc and other political entities, and 
the resulting recognition of the coexistence of a considerable number of inde¬ 
pendent and ecjual states subject to no temporal superior power, led to new political 
theories. Foremost among these was the new^ theory of sovereignty^ explicitly 
formulated by Jean llodin in his /)c Rep/fhliCii (1576). According to Bodin, in 
every state tlicre exists somewhere, most frei|uently, though not necessarily, in an 
individual monarch, a power called sovereignty (viajcstcts)^ which is the sole source 
of laws but which is not itself bound by them; in the epigrammatic Latin phrase, 
viajesttis cst smirnia in cives ac sitbditos Icgihusqtte solnta potestas. However, 
this sovereign pow er, free though it may be from all domestic law, remains bound 
l)y the divine kuv, the law of nature, and the law of nations. On the theoretical 
side these systems of law- w ere to be the means of control of the relations betw'ccn 
sovereign states which acknowledge no common political superior. 

Among the factors preparing the way for the development at this time of the 
modern s\ stem of international law' may be listed the wide spread of Roman law^ 
through liluropc which began anew' in the twelfth century, the revival of trade 
and crimmcrcc during the later Aliddle Ages and the accompaiuing growth of 
ctimmercial and maritime huv transcending national boundaries, the discovery 
of America and of new trade routes to the Indies and the subsequent European 
comiuests and settlements overseas, the establishment of permanent standing armies, 
the common intellectual background of the Renaissance and the ideological di- 
^■isions caused by the Reformation, the custom of sending and receiving perma¬ 
nent legations, the common revulsion against war and its savagery during the 
wars (»f religion, and the formulation from time to time of proposals for universal 
peace. It is significant that the earlier wTitcrs on international law concentrated 
on the law of w ar, and that many approached the problems of international law 
fron the background of theology. Most important of all was the concept of 
the law of nature. As Sir Henry .Maine wrote""*: “The grandest function of the 
law of nature w'as discharged in giving birth to modern international law'.” 

BRIERLY, LAW OF NATIONS"® 

Clarendon Press: Oxford, 3d cd., 1942, pp. 10-13 

A long and continuous history, extending at least as far back as the political 
thought of the Creeks, lies behind the conception;. . . The early law of the primi¬ 
tive Roman city-state was able to develop into a law adequate to the needs of a 
highly civilized WH)rld empire, because it showed a peculiar capacity of expansion 
and adaptation w hich broke through the archaic formalism xvhich originally char¬ 
acterized it, as it characterizes all primitive law'. In brief, the process of expansion 
and adaptation took the form of admitting side by side with the jus civile^ or origi- 

-*Sce Gross, “The Peace of Wcsti)halia,” 42 Aw. J. hit'I L. 20 (194S). 

Ancient Law, chap. 4 (1861). 

-® Used by permission of the Clarendon Press. 
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n:?I law peculiar to Rome, a more liberal and progressive element, the jm gentium, 
so called because it was believed or feigned U) l>e of universal application, its prin¬ 
ciples being regarded as so simple ami ieas(»nable ihat it was assumed they must 
be recognized everywhere and b\' everyone. This praciical development was rein¬ 
forced towards the end ot the Republican era In the philosophical conception of a 
jus vatiirale which, as developed by the Stoics in ( ireece and borrow ed from them 
by the Romans, meant, in elTcct, the sum of those principles which ought to control 
human conduct, because founded in the very nature of ujan as a rational and social 
being. In course of time ///> giv///////;, tite new progressive element w hich the prac¬ 
tical genius of the Romans hail imported into their actual law, and ji/s natmale^ the 
ideal law’ conforming to reason, eaitie to he regarded as generally synonymous. In 
elTcct, they were the same set ol rules looked at Irom dilTcrent points of view; for 
rules w hich w ere e\cry w here observed, /.c., //o giv/t//////, must surely be rules which 
the rational nature c)f man piescrihes to him, ///a i/iUnriilc, and vice vensa. 
Alcdicval w liters later developed this c(»nception i»f a law' of nature, somctiiiics 
elaborating it in ways w hich appear to the modern mind l>orh fanciful and tedious; 
hut so pow crfiil had its influence on men's minds heentme, that the Church was im¬ 
pelled to give it a place in the doctrinal system, and St. rhomas Aquinas, for 
e.xample, taught that the law of nature was that part of the law of Ciod w hich was 
discoverable by human reason, in contrast w ith the part which is directly revealed. 
Sucli an identilication of natural w ith divine law- necessarily gave tlic former an 
authority superior to that of any merely positive law of human ordinance, and 
some writers even lield that jxrsitive law w hich conflicted w ith natural law* could 
nor claim any binding force. 

'The eflfcct of such a conception as this, w hen ap[)lied to the theory of the rela¬ 
tions of tlic new' national stares to one another is obvious; for it meant that it w’as 
not in the nature of things that those relations should he merelv' anarchical; on the 
contrary they must he controlled l)y a higher law’, not the mere creation of the will 
of any sovereign, but parr of the order of nature to which ev en sov ereigns were 

subjected_No doubt it w as imp<»ssible to point to any authentic text of this law, 

and different interpretations of it were possilfle; hut the belief that in spite of all 
appearance, the whole universe, and included in it the relations of sovereigns to one 
another, must he ruled by law, remained. Alorecner, the dilficulty of discovering 
tlie dictates of this law presented itself to a jnediev al w liter with much less force 
than it docs to the modern mind. Lor he had in fact a special guide ready to his 
hand in Roman law. 

The position of Roman law’ in Europe in the sixteenth century has an important 
bearing on rbe beginnings of international law^ Ehcre were some countries, such as 
Cjerrnany, in w hich a ‘receprifiiE of Rc>man law had taken place; that is to say, it had 
driven out the local customary law and had been accepted as the binding law of the 
land. In other countries the process had not gone so far as this; but even in these 
tlie principles of Roman law were held in great respect and were appealed to 
whenever no rules of local law excluded them. EA cryw here in fact Roman law w^as 
regarded as the rniio scripts, written reason; and a medieval w-riter, seeking to 
expound the lavv^ of nature had only to look about him to see actually operative 
in the world a system of law which was the common heritage of every country, 
revered everywhere as the .supreme triumph of human reason. Moreover, this law 
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had a further claim to respect from its close association \\'irh the Canon law of 
the Church. 

I'hus Roman law reduced the diflicuhy of finding the contents of natural law 
almost to vanishing point; and in fact the founders of inrernarional law turned 
unhesitatingly to Roman law for tlie rules of their system, herever the rclatioru; 
hetween states seemed to them to he analogous to those of private persons.-^ 


POl.LOCK, SOLJRCKS OK IN I !• RNA I lONAL LAW 
2 Col. L. Rev. 511, 517-519 

I'he origin of the modern law of nations, as a distinct swsteni of rules, is now to 
he shortly traced. . . . Khc task of Crotins and his precursors and followers was 
to define and sjH^ciali'/e a hranch of the law f)f nature to which all men professed 
to how, not to int ern that w hich was ready to their hands. ... In fact all political 
and Tiioral discussion had long licen dominated hy an elahoraie thcorv of the I>aw 
of Nature w hich ma\' he traced to three distinct sources in the literature regarded 
as authoritative hy the touiulers (jf medieval learning. It w as constructed, and (piitc 
openly constructed, in part on the Aristotelian texts w hich speak of narural jtisticc, 
in j)an on the expositions of later Creek phiIosr>phical view s, mostly Stoic, found 
in (accro and other writers vlow i\ ro the I at hers of the Church, and in part on the 
technical development of those same views hy Roman iurisis in search of a theo¬ 
retical basis for a law' which, from being national or triha’, had become cos¬ 
mopolitan. 

All these fountains of authorit\ weiw lor scholars of the tw elfth and thirteenth 
centuries, little short of sacred, Khc (Corpus Juris appeared to them, nor as the 
historical record of republican and imperial jurispnidence in a heathen empire, hut 
as the deliverance of the orthodox I'mperor Justinian, d'he nioraliry of Cicero had 
hecti stamped with all hut uii(]nalified approval in the repeated citations and com¬ 
ments of Christian and beatified authors. Of Arisrorle's position it is nccdle.ss to 
speak, for it is a matter of comnu)n know ledge among all scholars. Warranted by 
such commanding names, the Law' of Nature presented it.sclf as a rule of human 
conduct independent of positive cnacimenr and even of special divine revelation, 
and binding alw ays and everyw here in virtue of its intrinsic rcasonablcne.ss. 


The Classical Writers — Editorial Note. As a result of the intellectual and 
philosophical “climate’' of the times, the lack of recorded precedent and available 
documentation, and the preeminence of w riters in legal circles, much of the early 
development of our system of inrernarional law fell to the lot of those writers 
whose w'orks arc now regarded as the classics of the subject. Uuilding upon what 
to us seems a curious hodge poilgc of recorded practice, ideas of ethics and morals, 

-‘In to Maims work, eiu-tl in n. .75 .v///irj, svv Pcjllork, Essnys in /Ot* chap. 2 

11922); Hryce, Stndia in LiKL' and lurhprndciicc, chap. 11 t I9()h. t )n the aceeptanec in most 
of Kurope of Roman l aw, nor hecau.se ir was eiiacrcd li> a jmlitical superior hut hecause, as 
tlic be.st available .system of letial rules ami principles for reimlatinir life and seiliinit disputes, 
n was deemed “written reason,” see Vinap.radolT, Roman lav.' in Mcilicval I'.nroi>c (1909). 

-•‘^Qm»ted with }>ermission of the Colnmhia J ava Rciuciv. 
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accounts in imaginative literature, legal doctrines of Roman law and of the canon 
law, theological speculations, and whatever else came to hand, these writers for¬ 
mulated principles and rules of international law. To a greater or lesser extent 
their statements were acceptetl bv stares in their practice as the law of nations, and 
succeeding writers in turn drew upon both the earlier writers and the newer prac¬ 
tice of states, rhrough this repeated interaction of jurist and practical statesman, 
the ideas of some of these classical writers have had a tremendous influence on the 
development of international law. Many af their works have been re-publishcd in 
the present century, together with I'jiglish translations and elaborate introductions 
and notes, in the series of Chissics of International l.av) issued by the Carnegie 
Endowment for International Peace. In addition to the w orks cited at the begin¬ 
ning of this section, an account of many of these writers may be found in a volume 
entitled Lcs Fondatciirs dn Droit International (P>04). Space here permits only 
the briefest mention of some of the more outstanding. 

Among the Spanish theologians and teachers the names of Francisco de Vitoria 
(1480-1546) and Suarez (1548-1617) are best know n. Sec Scott, Spanish Origin of 
International Laiv (1934), and Scott, Catholic Conception of International La'll' 
(1934). In the former book Scott quotes N'itoria as saying, in Dc Potestate Civilt 
(1557): “international law has not only the force of a pact and agreement among 
men, but also the force of a law; for the world as a whole, being in a way one 
single State, has the power to create laws that are just and fitting for all persons, 
as are the rules of international hw\ Consequently, it is clear that they who violate 
these international rules, whether in peace or in war, commit a mortal sin; more¬ 
over, in the gravest matters, such as the inviolability of ambassadors, it is not per¬ 
missible for one country to refuse to be bound by international law, the latter 
having l)cen established by the authority of the whole world.” (app. C, p. xc.) 

'Ehe De Jure Belli of Gentilis (1552-1608), an Italian jurist, who became Profes¬ 
sor of Civil Law at Oxford, laid in part the foundation for Cjrotius, and separated 
the treatment of international law from that of theology, but otherwise had little 
influence for succeeding generations. 

It is the Dutch lawyer Hugo Grotius (1583-1645), famous also as an infant prod¬ 
igy, historian, poet, theologian, and finally Swedish ambassador to France, wdio is 
usually regarded as the “father of international law.” I bis reputation rests on his 
J)e Jure Beilis ac Pacts, published in 1625. As to the sources of international law, 
Grotius wrote: 

In two ways men are w(nir to prove that s(»mcfhing is aee(»rding to the law' of nature. 
. . . Proof a priori consists in dcmf»nstratiiig the necessary agreement or disagreement 
of anything with a rational and social nature; proof a posteriori in concluding, if not 
with absolute assurance, at least wdth every probability, that that is according to the 
law of nature which is believed to be such among all nations, or among all those 
that are more advanced in civilization. . . . 

The l:nv which is broader in scope than municipal law is the law' of nations; that is 
the law which has received its obligaror>' force from the will of all nations, or of many 
nations. 1 added ‘of many nations’ for the reason that, outside of the sphere of the 
law' of nature, which is alsi> frciiuenrly called flu* law of nations, there is hardly any 
law’ common to all nations. . . . 

The proof for the law' of nations is similar tf» that for iinw'ritten municipal law'; 
it is found in iinhrokeii custom and the rcstinionv of those who arc skilled in it.-® 

Prole Book I, Chap. 1, xii—1 and xiv—1 and 2. Kelsey, trans. New' York: Carnegie 
Piulownieiu for Tiiteniaticiiial Peace, 1925. Quoted wiih penuission of tlie O.irnegic l'’nd<»w nicnt. 
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Thus his s}^stcin of intermuional law is Imscd upon the idea of natural law as 
the “dictate of right reason,’’ as well as upon the customary law established by the 
consent of states — although many of his doctrines, such as the theory that only a 
“just war” is law ful, did nor (at least for centuries) become a part of the interna¬ 
tional law' follow’ed in practice h\ states. Brierly fairly says that “Grotius sup¬ 
plied, then, not a system of law, but a philosophy of inter-state relations which 
could be set up against Alachiavelli's brutal description of those relations as they 
often were... 

Following Cirotius there were tw o divergent scliools of waiters, one emphasizing 
the law' of nature, and the other, the “Positivists,” emphasizing the customs and 
practices of nations. Best known of the former is Samuel Pufendorf (1632-1694), 
Professor of the Law' of Nature and Nations at Heidelberg and later at Lund. He 
regarded the natural law' of nations as the only international law' having any force, 
and dexeloped the concept of a law' of nature binding upon man in a “state of 
nature.” Other “Naturalists” include Jean Barbc\ rac (1674-1744), Jean J. Burla- 
niaqui (1694-1748), afid the English writer 'Ihomas Rutherforth, author of /wjri- 
tutes of Natural La^> (1754-1756). Beginning the positivist tradition was the 
English Admiralty Judge and Professor of Civil Law' at Oxford, Richard Zouche 
(1590-1660), w hose Juris ct Judicii Fec/aliSy sive Juris inter Gentes (1650) has been 
termed “the lirst manual of international law.” I’he “Positivists” had little influence 
until the eighteenth centur}', w hen waitings by the Dutch jurist Cornelius van 
Bynkershoek (1673-1743), and the (German professor J. J. Moser (1701-1785) 
l)uilt up the emphasis on the j)ositi\'e hnv of nations as .showai in state practice. 

Purporting to follow more closely the ideas of Grotius, and accepting both the 
law' of nature and the practice of stares as .sources of international law', were the 
writers known as “eclectics” or “Cirotians,” the most famous of whom were the 
German mathematician and philosopher Christian Wolff (1679-1754), and the 
Swiss diplomat Emcrich dc \’attel (1714-1767), who popularized Wolff’s ideas in 
his Droit des Gens (1758), a hook w'hich had great effect upon subsequent thought 
and action in this held, particularly in the United Stales during and after the 
American Revolution. Some of his ideas arc exemplified by the following passages; 

Since Nations are composed of men who are by nature free and independent, and who 
before the establishment of civil society lived together in the stare of nature, such 
Nations or sovereign States must be regardetl as so many free persons living together 
in the stare of nature. . . . 

As men are suhicct to the laws of nature, and as their union in civil society can 
not exempt them from the obligation of observing those laws, since in that union they 
remain none die less men, the whole Nation, wh(»se common will is but the outcome 
of the united wills of the citizens, remains subject to the laws of nature and is bound 
to respect them in all its iiiidertakiiigs. . . . 

We must therefore apply to nations the rules of the natural law' to discover what 
are their obligations and their rights; hence the Law of Nations is in its origin merely 
the Law of Nature applied to Nations. ... A civil society, or a Stare, i.s a very 
different suhiect from an individual person, and therefore, by virtue of the natural 
law, very different obligations and rights belong to it in most eases. . . . 

We use the term necessary I.aw of Nations for that law' which results from applying 
the natural law' to Nations. It is neces.sary, because Nations are absolutely bound 
to observe it. . . . 

of Nations 27 (4lli cd.. 194^). Quoted with permission of the Clarendon Press. See 
I aurcrpacht, “The Grotian Tradition in Iiicernatioiial Law,” 194<5 lirit. V. li, Int'l L. 1; Sandifer, 
“Rereading Grotius in the Yeai* 1940” 34 .4'///. /, /w/7 L. 459 (1940); Dumbauld, “Hugo Grotius* 
The Father of International Law,” 1 /. Pub. Law 117 (1952). 
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Siiux iiK-n nre by naviirc cquiil, and their individual riglits and obligations the same, 
as coming c(|iially from namre. Nations, which arc comprised of men and may be 
ttgarded as sti many free persons living together in a state of nature, are by nature 
equal and hold from natuic the same obligations aiul the same rights. , , . 

Since Nations arc free, independent, and equal, and since each has the right to 
decide in its conscience what it mu.st d(» to fulfill its duties, the effect of this is to pro¬ 
duce, before the world at least, a perfect equality of rights among Nations in the 
conduct of their affairs and in the pursuit of their policies. . . . 

It must happen, then, on many occasions tliat Nations put up with certain things 
although in themselves unjust and worthy of condemnation, because they cannot 
oppose them hy force without transgressing the liberty of individual Nations and thus 
destroying the foundations of their natural society. And since they are bound to 
advance that societ\’, we rightly presume that they have agreed to tlie principle just 
established. The rules resulting from it form what Wolff calls the voluntary law 
of Nations. . . . 

The various agreements which Nations may enter into give rise to a new' division 
of the Law of Nations which is called conventional, or the law (»f treaties. As it 
is clear that a treaty binds only the contracting parries the conventional Law of Nations 
is not universal, but rc.strictcd in character. . . . 

Certain rules and customs, consecrated by long usage and observed by Nations as 
a sort of law', con.sritute the customary Law of Nations, or international custom. 'Fhis 
law' is founded upon a tacit cfinsenr, or rather upon a tacit agreement of the Nations 
w'liich ol)scrvc it. . . . 

These three divisions of the Law' of Nations, the voluntary, the conventional, and 
tlic customary law', form together the positive Law' of Nations, for they all i)roceed 
from the agreement of Nations; the voluntary law from their presumed consent; the 
conventional law from their express coasenr, and the customary law' from their tacit 
consent. . . 

From the time of Vartcl and his contemporaries, until the First World War, the 
“Positivist” w'ritcrs gained a steady asccndanc\% .since then there has been some 
slight swing towards a revived natural law’ among theorists and writers on interna¬ 
tional law, but apparently this has had little effect on actual international legal 
practice. Those w ho as judges or srare.sinen make and apply international law' arc 
inclined to talk primarih', if not solely, in “Positivist” terms; but a theoretically 
.sarisfactory explanation of inrernational law in operation may demand some reli¬ 
ance upon ideas of natural law'. (Note the natural lau' influence in such fields as 
the Niirnberg Trials of War Criminals, p, 6U in^ra, and the Human Rights 
program of the l/nitcd Nations, pp. 209-2 IS injrci.) 


Section C. Sources of International Law 

/. Influence of the Laiv of Nature.^- 

UNITED STATI'S v. THI* SCHOONER I.A JEUNE EUGENIE, 
RABAUD AND I.ABATUl', CI.AIAIANTS 
United States Circuit Court, First Circuit, 1822. 2 Mason 409 

Storv, J. This is a libel brought against the schooner La Jeune Eugenie^ which 

31 Law of Ka/iom, Introduction. Fenwick, trails. Washington: Carnegie Institution of Wash¬ 
ington, 1916. Quoted w'ith permission of the Carnegie Institution. 

3-On the influence of the I .aw* of Nature, see .w/;ra, p. 9. 
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was seized by Lieut. Stockton, on the coast of Africa, for being employed in the 
slave trade. The allegation asserts the offense in two forms; first, as against the 
slave trade acts of the United States; and secondly, as against the general law of 
nations. A claim has been giv'cn in by the French consul, in behalf of the claimants, 
who are subjects of France, resident in Basseterre, in the island of Guadaloupe, as 
owners of the schooner; and there is also a Protest filed by the French consul 
against the jurisdiction of the court, upon the ground, that this is a French vessel, 
owmed by Frcncli subjects, and, as such, exclusively liable to the jurisdiction of the 
French tribunals, if she shall turn out, upon the evidence, to have been engaged in 
this dishonorable traffic. . . . 

But supposing the vessel to be established to be French, sailing under French 
papers, and employed in the African slave trade, the more important question is, 
whether this court is at liberty to entertain jurisdiction of the cause, or is bound 
to restore the property without any farther in(iuiry, remitting the party to the 
domestic forum. It is contended, on behalf of the plaintiffs, that this court has a 
right to entertain jurisdiction, and is bound to reject tlic claim of the defendants; 
first, because the African Slave Trade is repugnant to the law of nations; secondly, 
because it is prohibited by the municipal laws of France. On the other side it is 
contended, that the trade is not repugnant to the law of nations; and if prohibited 
by the iaw^s of France, it is a municipal regulation, which the tribunals of France 
are alone cf)mpctent to inquire into and punish.... 

And the first question naturally arising out of the asserted facts is, whether the 
African slave trade be prohibited by the law of nations; for, if it be so, it will not, 
I presume, be denied, that confiscation of the property ought to follow, for that 
is the proper penalty denounced by that law for any violatif)n of its precepts; and 
the same reasons, which enforce that penalty ordinarily, apply with equal force 
to employment in this trade. 

1 .shall take up no time in the exaniination of the history of slavery, or of the 
question, how far it is con.sistent with the natural rights of mankind. That it may 
have a lawful existence, at least hy way of punishment for crimes, will not be 
doubted by any persons, who admit the general right of society to enforce the 
observance of its lau s by adequate penalties. "I'hat it has existed in all ages of the 
world, and has been tolerated by some, encouraged by others, and sanctioned by 
most, of the enlightened and civilized nations of the earth in former ages, admits of 
no reasonable (jucsiion. That it has interwoven ir.self into the municipal institutions 
of some countries, and forms the foundation of large masses of property in a por¬ 
tion of our own country, is known to all of us. Sitting, therefore, in an American 
court of judicature, 1 am not permitted to deny, that under some circumstances it 
may have a lawful existence; and that the practice may be justified by the condi¬ 
tion, or Wyants, of society, or may form a part of the domestic policy of a nation. It 
would be unbecoming in me here to as.scrr, that the state of slavery cannot have a 
legitimate existence, or that it stands condemned by the iinecjuivocal te.stimony of 
the law of nation.s. 

But this concession carries us but a very short di.stancc towards the decision of 
this cause. It is nor, as the learned counsel for the government have justly stated 
on account of the simple fact, that the traffic necessarily involves the enslavement 
vif human beings, that it stands repreliendcd by the present sense of nations; but 
that it necessarily carries with it a breach of all the moral duties, of all the maxims 
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of justice, mercy and humanity, and of the admitted rights, which independent 
Christian nations now hold sacred in their intercourse with each other. What is the 
fact as to the ordinary, nay, necessary course, of this trade? It begins in corniption, 
and plunder, and kidnapping. It creates and stimulates unholy wars for the purpose 
of making captives. It desolates whole villages and provinces for the purpose of 
seizing the young, the feeble, the defenseless, and the innocent. It breaks down all 
the ties of parent, and children, and family, and country. It shuts up all sympathy 
for human suffering and sorrows. It manacles the inoffensive females and the 
starving infants. It forces the brave to untimely death in defense of their humble 
homes and firesides, or drives them to despair and self-immolation. It stirs up the 
worst passions of the human soul, darkening the spirit of revenge, sharpening the 
greediness of avarice, brutalizing the selfish, envenoming the cruel, famishing the 
weak, and crushing to death the broken-hearted. This is but the beginning of the 
evils. Before the unhappy captives arrive at the destined market, where the traffic 
ends, one quarter part at least in the ordinary course of events perish in cold blood 
under the inhuman, or thoughtless treatment of their oppressors. . . . 

Now the law of nations may be deduced, first, from the general principles of 
right and justice, applied to the concerns of individuals, and thence to the relations 
and duties of nations; or, secondly, in things indifferent or questionable, from the 
customary observances and recognitions of civilized nations; or, lastly, from the 
conventional or positive law, that regulates the intercourse between states. What, 
therefore, the law of nations is, docs not rest upon mere theory, but may be con¬ 
sidered as modified by practice, or ascertained by the treaties of nations at different 
periods. It does not follow, therefore, that because a principle cannot be found 
settled by the consent or practice of nations at one time, it is to be concluded, that 
at no subsequent period the principle can be considered as incorporated into the 
public code of nations. Nor is it to be admitted, that no principle belongs to the 
law of nations, which is not universally recognized, as such, by all civilized com¬ 
munities, or even by those constituting, what may be called, the Christian states 
of Europe. Some doctrines, which we, as well as Great Britain, admit to belong to 
the law of nations, are of but recent origin and application, and have nor, as yet, 
received any public or general sanction in other nations; and yet they are founded 
in such a just view of the duties and rights of nations, belligerent and neutral, that 
we have not hesitated to enforce them by the penalty of confiscation. There are 
other doctrines, again, which have met the decided hostility of some of the Euro¬ 
pean states, enlightened as well as powerful, such as the right of search, and the 
rule, that free ships do not make free goods, which, nevertheless, both Great Britain 
and the United States maintain, and in my judgment with unanswerable arguments, 
as settled rules in the Law of Prize, and scruple not to apply them to the ships of 
all other nations. And yet, if the general custom of nations in modern time, or even 
in the present age, recognized an opposite doctrine, it could not, perhaps, be 
affirmed, that that practice did not constitute a part, or, at least, a modification, 
of the law of nations. 

But I think it may be uneciuivocably affirmed, that every doctrine, that may be 
fairly deduced by correct reasoning from the rights and duties of nations, and the 
nature of moral obligation, may theoretically be said to exist in the law of nations; 
and unless it be relaxed or waived by the consent of nations, which may be evi¬ 
denced by their general practice and customs, it may be enforced by a court of 
justice whenever it arises in judgment. And 1 may go farther and say, that no prac- 
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tice whatsoever can obliterate the fundamental distinction between right and 
wrong, and that every nation is at liberty to apply to another the correct principle, 
whenever both nations by their public acts recede from such practice, and admit 
the injustice or cruelty of it. 

Now in respect to the African slave trade, such as it has been described to be, 
and in fact is, in its origin, progress, and consunirnacion, it cannot admit of serious 
question that it is founded in a violation of some of the first principles, which ought 
to govern nations. It is repugnant to the great principles of Christian duty, the 
dictates of natural religion, the obligations of good faith and morality, and the 
eternal maxims of social justice. When an\' trade can be truly said to have these 
ingredients, it is impossible that it can be consisteitt with any sy.stem of law that 
purports to rest on the autliority of reason or revelation. And it is sufficient to stamp 
any trade as interdicted l)v public law, when it can be justly affirmed, that it is 
repugnant to the general principles of justice and humanity. 

Now there is scarcely a single maritime nation of Europe that has not in the 
most significant terms, in the most deliberate and solemn conferences, acts, or 
treaties, acknowledged the injustice and inhumanity of this trade; and pledged 
itself to promote its abolition. I need scarcely adveit to the conferences at Vienna, 
at Aix-la-Chapelle, and at London, on this interesting subject, as they have been 
cited at the argument of this cause, and authenticated by our own government, to 
show what may be emphatically called the sense of JCurope upon this point. . . . 
Our own counrr\', t<»o, has firmly and earnest!)' pressed forw ard in the same career. 
'Lhe trade has been reprobated and punished, as far as our autliority extended, 
from a very early pcri<»d of the g<»vermiienr; and b\' a very recent statute, to mark 
at once its infamy and repugnance to the law of nations, it has been raised in the 
catalogue of pul)lic crimes to the bad eminence of piracy. I think, therefore, that 
1 am justified in saying, that at the present moment the traffic is vindicated by no 
nation, and is admitted by almost all commercial nations as incurably unjust and 
inhuman. It appears to me, therefore, that in an American court of judicature, 

I am bound to consider the trade an offense against the universal law of society and 
in all cases, where it is not protected l)y a foreign government, to deal with it as 
an offense carrying with it the pcnalt}- of confiscation. .,. 

After listening to tlic very aide, eloquent, and learned arguments delivered at 
the bar on this occasion — after weighing the authorities, which bear on the case, 
with mature deliberation, — after rcilecting anxiously and carefully upon the gen¬ 
eral principles w hich may be drawm from the law of nations to illustrate or confirm 
them, I have come to the conclusion that the slave trade is a trade prohibited by 
univeml law, and l)y the law of France, and chat, therefore, the claim of the as¬ 
serted French owners must be rejected. That claim being rejected, I feel myself 
at perfect liberty, wdth the express consent of our own government, to decree that 
the property be delivered over to the consular agent of the King of France, to be 
dealt with according to his own sense of duty and right. . .. 


I'HE ANTELOPE 

Supreme Court of the United States, 1825. 10 Wheaton (U.S.) 66 
Appeal from the Circuit Court of Georgia. 

These cases were allegations filed by the Vice-Consuls of Spain and Portugal, 
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claiming certain Africans as the property of subjects of their nation. The material 
I acts were as follows; A pri\'arccr, called the Colombia, sailing under a V^enezuelan 
commission, entered the port of l?alrinif>rc in the year 1819; clandestinely shipped 
a crew of thirty or fort\’ men, piocccdcd to sea, anil hoisted the Artegan flag,* 
assuming the name of the AnagiiiUa, and prosecuted a voyage along the coast of 
Africa; her officers and the greater {>arr of her crew' being citizens of the United 
States. Off the coast of Africa she captured an American vessel, from Bristol in 
Rhode Island, from ^\'hich she took twenty-five Africans; she captured several 
Portuguese vessels, from which site also took Africans; and she captured a Spanish 
vessel, called the Antelope, in which she also took a considerable number of 
Africans. "I'he two vessels then sailed in company to the coast of Jhazil, where the 
Arra^irnta w'as wrecked, and her master Metcalf, and a great part of his crew, made 
prisoners; the rest of the crew' with the armament of the Arny^iinta, w-ere trans¬ 
ferred to the Antelope, which, thus armed, assumed the name of the General 
Ramirez, under the command of John Smith, a citizen of the United States; and 
on board this vessel w ere all the Africans wdiich had been captured by the privateer 
in the course of her voyage. I'his vessel, thus freighted, w as found hovering near 
the coast of the United States, by the revenue cutter Dallas under the command of 
Captain Jackson, and finally brought into the port of Savannah for adjudication. 
The Africans, at the time of her capture, amounted to upwards of two hundred 
and eighty. On their arrival the vessel and the Africans w ere libelled, and claimed 
by the Portuguese and Spanish \’ice-Consuls reciprocally. They were also claitned 
by John Smith, as captured jure belli, I'hey w ere claimed by the United States, 
as having been transported from foreign parts by American citizens, in contraven¬ 
tion to the laws of the United States, and as entitled to their freedom by those laws, 
and by the law^ of nations. Captain Jackson, the master of the revenue cutter, filed 
an alternative claim for the bounty given l)y kuv, if the Africans should be adjudged 
to the United States; or to salvage, if the w hole subject should be adjudged to the 
Portuguese and Spanish Consuls. 

I'he Circuit (^ourt dismissed the libel and claim of John Smith. They dismissed 
the claim of the United Stares except as to that portion of the Africans w hich had 
been taken from the American vessel. The residue w as divided between the Spanish 
and Portuguese claimants. 

No evidence was offered to show which of the Africans were taken from the 
American vessel, and w hich from the Spanish and Portuguese; and the Court below' 
decreed that as above one third of them died, the loss should l)e a\'eragcd among 
these three different classes; and that sixteen should be designated by lot from the 
whole number and delivered over to the Marshal, according to the law of the 
United States, as being the fair proportion of the twenty-five proved to have l)ecn 
taken from an xAincrican vessel. 

[The arguments of counsel and part of the opinion are omitted, j 

Mr. Chikf JusncK Marshall delivered the opinion of the Court, and after 
stating the case, proceeded as follows: 

In prosecuting this appeal, the United States assert no property in themselves. 
They appear in the character of guardians, or next friends, of these Africans, w'ho 


Tlie flag of Latin-Anierican revolutionists seeking to cast ofT Spanish rulcj 
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arc brought, without any act of their own, into the bosom of our country, insist on 
their right to freedom, and submit their claim to the laws of the land, and to the 
tribunals of the nation. 

The Consuls of Spain and Portugal, respectively, demand these Africans as 
slaves who have in the regular course of legitimate commerce, been acquired as 
property by the subjects of their respective sovereigns, and claim their restitution 
under the Jaws of the United States.... 

7'hat the course of opinion on the slave trade should be unsettled, ought to e^xitc 
no surprise. T he Christian and civilized nations of the vvf)rld, with whom we have 
most intercourse, ha\ e all been engaged in it. I lowevcr abhorreut this traffic may 
be to a mind whose original feelings are nor blunted by familiarity with the prac¬ 
tice, it has been sanctioned in modern times by the law s of all nations who possess 
distant colonics, each of whom has engaged in it as a common commercial business 
which IK) other could rightfully interrupt. It has claimed all the sanction which 
could he derived from long usage, and general accjuiescence. That trade could not 
be considered as contrary to the law of nations w hich was authorized and protected 
by the law’s of all commercial nations; the right to carry on w hich w^as claimed by 
each, and allow cd by each. 

The course of unexamined opinion, w hich w as founded on this inveterate usage, 
received its first check in America; and as soon as these States acquired the right 
of self-government, the traffic was forbidden by most of them. In the beginning of 
this ceniurv, several humane ami enlightened individuals of (ireat Krirain devoted 
themselves to the cause of the Africans; and by frc(|iient ap[)eals to the nation in 
w hich the enormity of this commerce w as unveiled and exposed to the public eye, 
the general senriment was at length roused against it, and the feelings of justice 
and humanity, regaining their long lost ascendency, prevailed so far in the British 
parliament as to olmiin an act for its abolition. The utmost efforts of the British 
government, as w’ell as that of the United Stares, have since been assiduously 
employed in its suppression. It has been denounced l)y both in terms of great 
severity, and those concerned in it arc subjected to the heaviest penalties w’hich law 
can inflict. In addition to these measures operating on their own people, they have 
used all their influence to l)ring other nations into the same system, and to interdict 
this trade by the consent of all.* 

'riie question, wdicthcr the slave trade is prohibited by the hwv of nations has 
been seriously propounded, and both the affirmative and negative of the proposition 
have been maintained with equal carnestne.ss. 

That it is contrary to the law of nature will scarcely be denied. That every man 
has a natural right to the fruits of his own labour, is generally admitted; and that 
no other person can rightfully deprive him of those fruits, and appropriate them 
against his will, seems to he the necessary result of this admission. But from the 
earliest rimes war has existed, and w ar confers rights in which all have acquiesced. 
Among the most enlightened nations of anticpiity, one of these was that the victor 
might enslave the vanquished. This, which w as the usage of all, could not be pro¬ 
nounced repugnant to the law' of nations, w hicli is certainly to be tried by the test 

• I In an omitted part of the cipiniiin flie i:*)iirr reviewed the Rritisli casvs of 'I'he Aviedk, 

1 Acton 340 (ISIO); The Fnrtwia, 1 I3ods. 81 (1811); t he Diii/aiy 1 Doils. V5 (181?); and I.e 
Louis, 2 Dods. 210 (1817).] 
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of general usage. I'hat which has received the assent of all, must be the law of all. 

Slavery, then, has its origin in force; but as the world has agreed that it is a 
legitimate result of force, the state of things which is thus produced by general 
consent, cannot be pronounced unlawful. 

Throughout Christendom, this harsh rule has been exploded and war is no longer 
considered as giving a right to enslave captives. Bur this triumph of humanity has 
not been universal. The parties to the modern law of nations do not propagate their 
principles by force; and Africa has not yet adopted them. Throughout the whole 
extent of that immense continent, so far as wc know its history, it is still the law of 
nations that prisoners are slaves. Can those who have themselves renounced this 
law be permitted to participate in its effects by purchasing the beings who are 
its victims? 

Whatever might be the ans\ver of a moralist to this question, a jurist must 
search for its legal solution, in those principles of action which arc sanctioned by 
the usages, the national acts, and the general assent, of that portion of the world of 
which he considers himself as a part, and to whose law the appeal is made. If we 
resort to this standard as the test of international law’, the question, as has already 
been observed, is decided in favour of the legality of the trade. Both Europe and 
America embarked in it; and for nearly two centuries it was carried on without 
opposition and without censure. A jurist could not say that a practice thus sup¬ 
ported was illegal, and that those engaged in it might be punished, cither personally 
or by deprivation of property. 

In this commerce, thus sanctioned by universal assent, every nation had an equal 
right to engage. How is this right to be lost? Each may renounce it for its own 
people; but can this renunciation affect others? 

No principle of general law is more universally acknowledged than the perfect 
equality of nations. Russia and Geneva have ecjiial rights. It results from this 
equality that no one can rightfully impose a rule on another. Each legislates for 
itself, but its legislation can operate on itself alone. A right, then, which is vested 
in all by the consent of all, can be devested only by consent; and this trade in which 
all have participated must remain lawful to those w ho cannot be induced to relin¬ 
quish it. As no nation can prescribe a rule for others, none can make a law of 
nations; and this traffic remains lawful to those w'hose governments have not 
forbidden it. 

If it is consistent with the law^ of nations, it cannot in itself be piracy. It can be 
made so only by statute; and the obligation of the statute cannot transcend the 
legislative powxr of the state which may enact it. 

If it be neither repugnant to the law of nations nor piracy, it is almost superfluous 
to say in this Court that the right of bringing in for adjudication in time of peace, 
even where the vessel belongs to a nation which has prohibited the trade, cannot 
exist. The Courts of no country execute the penal laws of another; and the course 
of the American government on the subject of visitation and search, would decide 
any case in w hich the right had been exercised by an American cruiser, on the 
vessel of a foreign nation, not violating our municipal laws, against the captors. 

It follows, that a foreign vessel engaged in the xAfrican slave trade, captured on 
the high seas in time of peace, by an American cruiser, and brought in for adjudica¬ 
tion, would be restored. . . . 
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Wlicther, on this proof, Africans l)roiight into the United States under the vari¬ 
ous circumstances belonging to this case ought to be restored or not, is a question 
on which much difficulty has been felt. It is unneccssarx^ to state the reasons in 
support of the affirmative or negative answer to it, because the Court is divided 
on it. and consequently no principle is settled. So much of the decree of the Circuit 
Court as directs restitution to the Spanish claimant of the Africans found on board 
the Antelope when she was captured by the Arratranta, is affirmed.... 

fin an omitted portion of the opinion the court examined the evidence and found 
that a proprietary interest had l)een established only on behalf of the Spanish claim¬ 
ants, and on their behalf only as to ninety-three of the slaves. ] 

We think, then, that all the Africans now in possession of the Marshal for the 
District of Georgia and under the control of the Circuit Court of the United States 
for that District, which were brought in with the Antelope, ,.. except those which 
may be designated as the property of the Spanish claimants, ought to be delivered 
up to the United States, to be disposed of according to law. 

So vmch of the seiitetice of the Circitit Court as is contrary to this opmioTjy is to 
he reversed, and the residue ajjiimed. 


Note 

Moore reports that in delivering the La Jeunc Eup;cnic and three other vessels to the 
French authorities. Secretary of State Adams said on February 22, 1822: “The Govern¬ 
ment of the United States has never asserted, but has invariably disclaimed, the preten¬ 
sion of a right to autliori/c the search by the officers of the United States in time of 
peace f)f foreign vessels upon the high seas, without their jurisdiction. . . . Instructions 
have fsince the restitution of the vessels in (piestion) been issued from the Department 
of the Navy to the officers of the United States, charged wiili the duty of carrying 
into effect the laws for the suppression of the slave trade, to forbear all examination 
or visitation of any vessel bearing a flag of any other nation than that of this Union.” 
Claims for indemnity were made by the I’rcnch Government in behalf of each of these 
four vessels, and were disposed of l)y Article III of the Convention of July 4, 1831 
between the L’nited States and France, under which 1,500,000 francs were paid to 
France in satisfaction of all claims, including those for unlawful seizures, captives and 
detentions of French vessels and cargoes. 8 Star. 430.®^ 

See also the statement of van Volicnhoven and MacGregor, Commissioticr.s, in United 
States (North Awerieem Dredging Co.) v. Mexico, General Claims Commission, 
Opinions, 1926, p. 21, at 26, wfra, that, “The law of nature may have been helpful, 
some three centuries ago, to build up a new law of nations, and the conception of 
inalienable rights of men and nations may have exercised a salutary influence, some one 
hundred and fifty years ago, on the development of modern democracy on both sides 
of the ocean; but they have failed as a durable foundation of cither municipal or inter¬ 
national law and cannot be used in the present day as substitutes for positive municipal 
law, on the one hand, and for positive international law, as recognized by nations and 
governments through their acts and sratemenrs, on the other hand.” 

*^2 International Law 920-921. 

On subsequent international cooperation for suppression of tlie slave trade, see 2 Moore 
International Law 914-951 (1906), and 466-467; 2 Ilackworrh International law 667-671 (1940); 
Fischer, “The Suppression of Slavery' in Tnreniarionsil Law,” 3 Int. L.Q. 51, 487 (1950). 
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2. Modern Sources of International 

STATUl'E OF THE INI'ERNATIONAL COURT OF lUSTICE (1945), 

ARTICLE 38 

1. The Court, wliose function is to decide in accordance with international law 
such disputes as arc suhniitrcd to it, shall apply: 

a, international conventions, whether general or particular, establishing 
rules expressly recognized by the contesting states; 

l>. international custom, as evidence of a general practice accepted as law; 

c. the genera! principles of law recognized by civilized nations; 

d. subject to the provisions of Article 59, judicial decisions and the teachings 
of the most highly qualified publicists of the various nations, as subsidiary 
means for the determination of rules of law. 

2. This provision shall not prejudice the pow cr of the Court to decide a case ex 
aequo ct hono. if the parties agree thereto. 

Note 

Article 59 of the Statute provides that “The decision of the Court has no binding 
force except berween the parries and in respect of tliat particular ease.’' Article 38 
differs from Article 38 of the Statute <»f the predecessor IVrmancnt Court of Inter¬ 
national Justice, 1920, only in the insertion in the new Statute of the clause, “whose 
function is to decide in accordance with international law such disputes as are sub¬ 
mitted to it.” 

Treaties as a Soinre of Internatioital Lau\^^^ 

HACKWOR™, digest of INTERNATIONAL LAW 

Washington, D.C.; United Stares Government Printing Office, 1940, V^d. I., p. 17 

(x)nvcntional international law, so-called, is not to be confused with customary 
international law. While a convention — such as certain of the Hague conventions 
— may, and often does, end)ody well-established international law, it may at the 
same time include provisif)ns which are not established international law but which 
the contracting parties agree should govern the relations between them. The 
convention as such is binding only on the contracting parties and ceases to be 
binding upon them ^vhcn they cease to be parties to it. Those provisions of a 
convention that are declaratory of international law do not lose their binding effect 
by reason of the abrogation of or withdrawal from the convention by parties 
thereto, because they did not acquire their binding force from the terms of the 
convention but exist as a part of the body of the common law of nation.s. Pro¬ 
visions of coiiN'cnrions that are nor international law when incorporated therein 
may develop into international law by general acceptaticjii by the nations. 

I or fiirilicr discussion <>f these s«*urccs, see I' iiich, Somccs of AloJt’rt/ hiternational Lave 
(1937); 1 Oppenheim inn mat tonal Law sees. ls-I9c (6th ed., I .autcrpachi cd., 1944); Hudson, 
The Tennemem Court of hitemational Justice^ 1920-1942, 601-630 (l‘M3); S<mciisc!m, l.es Sources 
du Droit International (Copenhagen, 1946). 

Starke, “'Irearies as a ‘Source’ of Inreriiatioiial I.aw” 1946 Ihit. Y.IL InTl L, 34l. 
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International practice makes it clear that as hetnwen the jhirtu-s a treaty may modify 
or contradict a rule of customary international law, and will su|)crscde customary law 
in effect. For example, in the Case of the S,S, Wimhledoii brought by France, Great 
Britain, Italy and Japan against Germany because of the latter’s closure of the Kiel 
Canal in 1921 to a French-chartered British vessel carrying munitions to Poland 
during hostilities between I'olaiul and Soviet Russia, the Permanent Court of Inter¬ 
national Justice held that Article 380 of the Treaty of VWsailles controlled despite 
Germany’s invocation of her rights and duties as a neutral under customary international 
law. Referring to the treaty commitment to maintain tlie canal “free and open” to ves¬ 
sels of all nations at peace with Ciermany, and to a (German order regarding her neu¬ 
trality, the court said: ‘‘a neutrality order, issued by an individual State, could not 
prevail over the provisions of the Treaty. ... It appears clearly established that Ger¬ 
many not only did nor, in consequence of her neutrality, incur the obligation to prohibit 
the passage of the ‘Wimbledon’ through the Kiel (Janal, bur, on the contrary, was 
entitled to permit it. Aloreover under Article 380 of the Treaty of V’crsailJcs it was 
her dclinite duty' lo allow it. . . . Germany was perfectly free to declare and regulate 
her ncutraliry in the Riisso-Polish war, bur subject to the condition that site respected 
and maintained intact the contractual obligations which she entereil into at Versailles.” 
Query, lu)w far could any breach by Germany of her customary law duties toward 
Russia be justified by the T reaty of Wrsailles, to which the latter was not a party.^ 
Treaties between states not parries to the instant controversy must be used with cau¬ 
tion as sources of iiirernarional law. Such treaties may evidence generally accepted 
international rules, or they may be made primarily to create between the parties to such 
treaties rules which would be contrary to customary international law. For e.xamplc, 
in protesting against the removal by' British authorities of certain enemies of Great 
Britain from neutral .American vc.sscls on the high seas, the Department of State .said 
in a memorandum which the American Embassy in London was instructed on December 
I, 1916 to .send to the British Foreign Office: 

In tile meiuoraiuliim ... which is taken be the answer of Ilis /Majesty’s Govern¬ 
ment to the representations heretofore made by the (Government of rlie United 
States in these cases, the British Govcrnincnc appear to advance the argmnenr that 
there has been a practice among nations to remove “enemy subjects employed in 
the .service of an enemy state” from neutral ships without the necessity of in.sti- 
ruring pri/.c proceedings against the vessels; that this practice was confirmed in the 
early trearies made by the United Stares and Great Britain with other countries 
(although none was concluded between the United States and Great Britain) grant¬ 
ing the arbitrary removal of “persons incorporated in the armed forces of the 
enemy”;... and that consec|uently the arrest of the alleged revolutionary intriguers 
in the case of the S.S, Cbma is justified. 

In reply to this argument the CGovernment of the United States draws attention 
to the following considerations; 

First, It may be doubted whether there ever existed among nations a practice, 
outside of convention, of removing certain classes of pe rsons from neurral vessels 
on the higli seas without bringing them in for adiiidication. It is true that there were 
several treaties concluded in the seventeenth, ciglueenrh, and nineteenth centuries 
bearing on this .subject, but they are by no means uniform in their stipulations. - . , 
There were treaties of this sort between France and the Netherlands (1678), 
between France, England, Spain, and Holland (Ry'.swick, 1697), between France and 
Great Britain (1713). Similar treaties with some variations in language were made 
by the United States with France (1778, 1800), Sweden (1783), Prussia (1785), 
Spain (1795), Italy (1871), and with several Central and Stmth American Republics 

P C././., ser. A, no. 1, pp. 29-30 (1923). 

^^Schiicking, Judge ad hoc^ dissented, raising diis point. Huber and An/ilotti. JJ., also dis¬ 
sented. P.C././., ser. A, no. 1, pp. 35-47. 
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(1825-1887); and by France with Great Britain (1786 . . .)» Texas (1839), Ecuador 
(1843), and New Granada (1856 

It can hardly be said that these treaties demonstrate a practice of nations to re¬ 
move ‘'enemy subjects employed in the service of an enemy state” from neutral 
ships without bringing them before the Prize Courts. If tliese treaties can be re¬ 
garded as representing a practice of nations, as the British Government suggest, it 
was a practice recognized as permissible only under treaty agreement. The Gov¬ 
ernment of the L'nited States is not aware of any proof that these treaty provisions 
were declaratory of international law, or that they were so considered at the time 
of their signature or subsequently. T he more reasonable view to take of them 
is that they represent an exception to the general practice of nations, just as the 
rule of “free ships, free goods,” provided for in many of the same treaties, was an 
exception to the practice of nations and was nor generally adopted until about the 
middle of the last century. This view is borne our by the consistent practice of 
Great Britain and the United Stares during the very period when these treaties 
were in force.*"*” 


POIJ.OCK, niE SOURCES OF INTERNATIONA!. LAW 
2 Col. /.. Rev. 511-512 (1902) 

The l.aw^ of Nations, or International Law, is a body of rules recognized as bind¬ 
ing on civili/cd independent states in their dealings w ith one another and with one 
anotlicr’s subjects. I'reatics and c<Muentions betw ecn particular states may define 
any portion of those rules, or add to or \ ary the existing rules, but am' conventional 
rule so laid down is binding only on the parries to it. Acts of this kind may go to 
show, according to the nature of the case and the particular circumstances, the ex¬ 
istence of a general usage which the parties v\ ished to record for convenience in 
apt words and an authentic form ( though this is not common), or the dissatisfac¬ 
tion of the parties with existing usage and their desire to improve on it, or the 
absence of any .settled usage at all antecedent to the particular agreement. It is 
therefore, impracticable, with otic exception to be mentioned, to make any general 
statement as to the value of treaties and similar instruments as evidence of the law 
of nations. The exceptional case, which is of increasing frequency and importance, 
is where an agreement or declaration is made not by two or three states as a matter 
of private business between themselves, but by a considerable proportion, in num¬ 
ber and power, of civilized states at large, for the regulation of matters of general 
and permanent interest. Such acts have of late been the result of congresses or 
conferences held fur that purpo.se, and they liave been so framed as to admit of 
and invite the subsequent adhesion of Powers not originally parties to the pro¬ 
ceedings. There is no doubt tliat, when all or most of the great Powers have 
deliberately agreed to certain rules of general application, the rules approved by 
them liave very great weight in jiracticc even among states which have never 
expressly consented to them. It is hardly too much to say that declarations of this 
kind may be expected, in the absence of prompt and effective dissent by some 
Power of the tirst rank, to become part of the universally received law of nations 
within a moderate time. As among men, so among nations, the opinions and usage 
of the leading members in a community tend to form an authoritative example 
for the whole. A striking proof of this tendency was given in the war of 1898 

1916 US. Foreign Rel. Supp. 667, 669. 

Quoted with permission of the Colwnbia Law Review. 
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between Spain and the United States. Neither belligerent was a party to the article 
of the Declaration of Paris of 1856 against privateering; the United States had 
in fact refused to join in it. . , . Nevertheless, ^\’hen the war of 1898 broke out, 
the United States proclaimed its intention of adhering to the Declaration of Paris, 
and the rules thereby laid down were in fact observed by both belligerents. It is 
quite possible that some of the recommendations recorded at the Peace Conference 
at the Hague in 1899 may sooner or later, in like manner, be adopted as part of 
the public law of civilized nations by general recognition without any formal 
ratification. 


Note 

The term “international legislation'* is used with increasing frequency to describe 
treaties and conventions, chiefly those of a multilateral nature, which are adopted by 
states in order to codify in definite fin’iii the rules of law' which they will follow in 
their relations iutcr se, or, more often, to make changes in or additions to the existing 
law which they will adiipt in tlieir mutual relations. Despite differences from the legis¬ 
lative process within the modern state, the term is convenient and suggests the analogy 
lictween the making of international agreements for this purpose and the making of 
law within the state; this is useful and desirable, so long as one is aware of rhe differences 
between these two types of “legislative” processes.** One may compare the French 
Civil Code, Article 1134, which i)rovidcs tliat “Contracts legally formed have the force 
of law" for those wlio have made them.” 


BRIERLY, THE LAW OF NATIONS 
Oxford: Clarendon Press, 3d cd., 1942, pp. 68-69 

The process of changing the law by means of conventions reached at interna¬ 
tional conferences has obvious disadvantages if we compare it with the work of an 
ordinary legislative body. 'Fhc conference is not a continuous body; it meets for 
some special purpose and then dissolves. The conventions at w’hich it arrives have 
no binding force over states which do not accept them, and there is an unfortunate 
tendency for states, through apathy, through the pressure of some domestic inter- 
c.st, or for some other reason, to fail to ratify even those conventions which their 
^eprcscntati^•cs have signed. Bur more serious than the difficulties which arise from 
the defective nature of international legislative machinery is the psychological 
diflSculty of mol)iIizing public opinion behind proposals for international legislation. 
Only a small minority of the people of any country are continuously interested in 
international affairs, and the domestic claims upon the time and energies of states¬ 
men arc so numerous that they arc not easily induced to take up proposals of 
reform for which there is no very insistent demand. Almost any proposal for inter¬ 
national change by agreement also involves some sacrifice or apparent sacrifice of 
national interest, and in the general ignorance of the issues at stake the sacrifice is 
easily made to appear greater than the compensating adv^antage. But despite all 

On the use of the term “internatic»nal legislation,” sec lliulsoii, 1 International I.egislation 
xiii (1931); McNair, “International Legislation,” 19 lo'wa L, Rev, 177 (1934); McNair, “Func¬ 
tions and Differing Legal Character of Treaties,” 1930 lirit, Y\B. Int'l L, 1(K). 

^2Les conventions Icgaleincnt formccs tiennent lieu de loi a cevix qui Ics ont faites. 

Quoted with permission of the Clarendon Press, Oxford. 
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these difficulties the volume of internariona! legislation is already considerable and 
is rapidly increasing. 


Note 

In his Outlook for Ivtcruational La-Li\ Briefly refers to the fact that “The general body 
of states has ... no niachincr>- .. . which allows a liiajciriry to outvote a dissentient min¬ 
ority and to pass measures into law which will tlicn liccomc binding on all, whether 
they have agreed or not.” Noting that this is sometimes referred to as the “rule of 
unanimity,” and that sometimes “it is said that states have a right of 'veto’ on changes 
in the law,” he points to the misleading character of the latter phrase, saying: “A state 
can refuse to have its own rights or duties changed, hut a veto would imply that it 
can debar other states from introducing changes which are only to affect themselves, 
and that a stare cannot do. 'I'hc distinction is important, because many international 
reforms can produce gt*od results even though not every state accepts them. Of course 
the adhesion of a particular state or states may be sometimes so important that a change 
is not worth making wfiich it or they do not accept.” 


4. ij/sto7fj as a Source of Intermitiojhil Lav), 


COBBE n\ CASES AND OPINIONS ON INTERNATIONAI. LAW 
London: Sweet and Maxwell, Ltd., 3d ed. 1909, Pt. I., pp. 5-6 

LIsiige and Custom, — Usage means no more than habitual practice. The growth 
of usage and its development into custom m.iy be likened to the formation of a path 
across a common. At first each wayfarer pursues his own course; gradually, by 
reason either of its directness or or\ some other ground of apparent utility, some 
particular route is followed by the inajority; this route next assumes the character 
of a track, discernible but not as yet well defined, from which deviation, however, 
now becomes rare; whilst in its final stage the route assumes the shape of a well- 
defined path, habitually followed by all who pass that way. And yet it would be 
difficult to point our at what precise inomcnr this route acipiired the character of an 
acknowledged path. 'Lhc grow th of usage and formation of custom, both as f)e- 
tween a communiry of individuals and the community of nations, proceeds much 
on the same lines. As betw een nations some particular practice or course of conduct 
arises, attributable in the first instance to some particular emergency or prompted 
by a common belief in its convenience or safety. But its observance is discretion¬ 
ary; and it exists side by side with other competing practices. Next, as between 
competing usages the fittest, having regard to the needs of the time, generally 
tends to prevail. It gathers strength by observance. It comes to be recorded, and 
is appealed to in cases of dispute, although not infrequently violated. Finally, it 
comes to command a general .assent; and at this stage it may be said to take on 
the character of a cusroin, which involves not merely a habit of action, but a rule 
of conduct resting on general approval. The process by which usage thus crystal¬ 
lizes into custom is well illustrated by the growth of the law affecting belligerent 

99 (1944), quoted wdtli permission of the Clarendon Press, Oxfonl. 

Quoted with permission of Sweet and Maxwell, Ltd., 1 .ondon. 
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and neutral States. . . . But the conditions of international life arc constantly 
changing; and new c^Hulitions ever tend to generate new usages; some of which 
in their turn develop into customs, that modify or supersede those hitherto oh- 
scrvxd. Within each political s(»c.icty and as fxtwecn individual vnemhers of the 
comnuinity the difliculty c>f ascertaining custom is met hy the gradual establish¬ 
ment of sonic form of political authority which, through its various organs, assumes 
at once to declare what customs are binding and also to enforce them on its indi¬ 
vidual members. Out of this grows the national law. But as between nations there 
is, of course, no such common authority; although it is not inipr()l)able that in 
course of time some substitute for this will be found in international conference 
and joint international declaration; whilst in the permanent Court of Arbitration 
which has now been established as one of the results of I'hc Hague Conferences of 
1899 and 1907 we have already the germ of an international tribunal. Meanwhile 
the two great difficulties with respect to custom arc (1) the difficulty of proof, 
and (2) the difficulty of determining at what stage cnstoiii can be said to become 
authoritative. 


I HI- PAQUEl'E HABANA. THE LOLA. 

Supreme C<)urt of the United States, I9U0. J75 U.S. 677 

Gray, J. 'These arc two appeals from decrees of the District Court of the United 
States for the Southern District of Florida condemning two /ishing vessels and 
their cargoes as pri/e of w'ar. 

Each vessel w^as a fishing smack, running in and out of Havana, and regularly 
engaged in fishing on the coast of Cuba; sailed under the Spanish flag; was owmed 
hy a Spanish subject of Cuban birth, living in the City of Havana. . . . Her cargo 
consisted of fresh fish. . . . Until stopped by the blockading sejuadron she had no 
knowledge of the existence of the war or of any blockade. , . . 

Both the fishing vessels were brought by tlicir captors into Key West. . . . On 
May 30, 1898, a final decree of condemnation and sale w as entered, “the court not 
being satisfied, that, as a matter of law, w ithoiit any ordinance, treaty, or proclama¬ 
tion, fishing vessels of this class arc exempt from seizure.’* . . . 

We are then brought to the consideration of the question w hether, upon the facts 
appearing in these records, the fishing smacks were subject to capture by the armed 
vessels of the United States during the recent w^ar with Spain. 

By an ancient usage among civilized nations, beginning centuries ago, and grad¬ 
ually ripening into a rule of international law, coast fishing vessels, pursuing their 
vocation of catching and bringing in fresh fish, have been recognized as exempt, 
with their cargoes and crew^s, from capture as prize of war.... 

The earliest acts of any government on the subject, mentioned in the books, 
either emanated from, or were approved by, a King of England. 

In 1403 and 1406 Henry IV issued orders to his admirals and other officers, 
entitled “Concerning Safety for Fishermen — De Securitate pro Piscatoribus.^^ 
By an order of October 26, 1403, reciting that it was made pursuant to a treaty 
between himself and the King of France; and for the greater safety of the fishermen 

^®Sce Gianni, La Coutwne en Droit International (1931); Kopcinianas, “Custom as a Means 
ci the Creation of International Law,” 1937 Br. YM, Int'l L, 127. 
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of either coiintr\', and so that they could l>c, and carry on their industry, the more 
safely on the sea, and deal with each other in peace; and that the French King 
had consented that English fishermen should be treated likewise; it was ordained 
that Frencii fisliermcn might, during the then pending season for the herring fish¬ 
ery, safely lish for herrings and all other fish, from the harbor of Gravelines and the 
island of Thanet to the mouth of the Seine and the harbor of Ilautoune_ 

The treaty made October 2, 1521, between the b'mpcror Charles V and Francis 
I of France, through their ambassadors, recited that a great and fierce war had 
arisen between them, because of which there had been, both by land and sea, fre¬ 
quent depredations and incursions on either side, to the grave detriment and intol¬ 
erable injury of the innocent subjects of each; and that a suitable time for the 
herring fishery was at hand, and, by reason of the sea being beset by the enemy, 
fishermen did not dare to go out, whereby tlie subject of their industry, bestowed 
by heaven to allay the hunger of the poor, w ould wholly fail for the year, unless 
it were otheiwisc provided, — quo fit, ut piscaturac couniioditas, ad pauperum 
levandavi ^anmn a coelcsti mnnlnc conccssa, ccssarc hoc anuo oimmw debeat, nisi 
aliter providcawr _ 

France, from remote times, set the example of alleviating the evils of war in 
favor of all coast fishermen. In the compilation entitled Us ct Coiuumcs de la Alcr^ 
published by Cleirac in 1661, and in the third part thereof, containing “Maritime or 
Admiralty Jurisdiction, — la Jurisdiction de la Marine on d'Admiraute — as well in 
time of peace, as in time of war,” article 80 is as follows: “ Ehe admiral may in 
time of w'ar accord fishing truces — tresves peschcrcsscs — to the enemy and to his 
subjects; provided that the enemy will likewise accord them to Frenchmen.” 
Cleirac, 544. . . . And Cleirac adds, in a note, this (|uotation from Froissart’s 
Chronicles: “Fishermen on the sea, w hate\ er war there w ere in France and Eng¬ 
land, never did harm to one another; so they arc friends, and help one another 
at need... 

The same custom w ould seem to ha\ e prevailed in France until towards the end 
of the seventeenth century. . . . But by the ordinances of 1681 and 1692 the prac¬ 
tice was discontinued because, Valin sa}\s, of the faithless conduct of the enemies 
of France who, abusing the good faith with which she had always observed the 
treaties, habitually carried off her fishermen, w hile their own fished in safety. . . . 

The doctrine which exempts coast fishermen, with their vessels and cargoes, 
from capture as prize of w^ar, has been familiar to the United States from the time 
of the War of Independence. 

On June 5, 1779, Louis XM, our ally in that war, addressed a letter to his admiral, 
informing him that the wish he had always had of alleviating, as far as he could, 
the hardships of war, had directed his attention to that class of his subjects which 
devoted itself to the trade of fishing, and had no other means of livelihood; . , , 
and that he had therefore given orders to the commanders of all his ships not 
to disturb English fishermen.... 

In the treaty of 1785 betw'cen the United States and Prussia, article 23 (which 
was proposed by the American Commissioners, John Adams, Benjamin Franklin, 
and Thomas JeflFcrson, and is said to have been drawn up by Franklin), provided 
that, if W'ar should arise between the contracting paitics, “all women and children, 
scholars of every faculty, cultivators of the earth, artisans, manufacturers and 
fishermen, unarmed and inhabiting unfortified towns, villages or places, and in gen- 
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cral all others whose occupations arc for the common subsistence and benefit of 
mankind, shall be allowed to continue their respective employments... 

Since the United States became a nation, the only serious interruptions, so far 
as we are informed, of the general recognition of the exemption of coast fishing 
vessels from hostile capture, arose out of the mutual suspicions and recriminations 
of England and France during the wars of the French Revolution., .. 

Lord Stowell’s judgment in The Youvg Jacob and Johanna, I.C. Rob. 20, above 
cited, was much relied on by the counsel for the United States, and deserves careful 
consideration. 

The vessel there condemned is described in the report as “a small Dutch fishing 
vessel taken April, 1798, on her return from the Dogger bank to Holland”; and 
Lord Stowell, in delivering judgment, said: “In former wars, it has not been usual 
to make captures of these small fishing vessels; but this rule was a rule of comity 
only, and not of legal decision; it has prevailed from views of mutual accommoda¬ 
tion between neighboring countries, and from tenderness to a poor and industrious 
order of people. In the present war there has, 1 presume, been sufficient reason 
for changing this mode of treatment.” . . . 

Both the capture and the condemnation were within a year after the order of the 
English government of January 24, 1798, instructing the commanders of its ships 
to seize French and Dutch fishing vessels, and before any revocation of that order. 
Lord Stowell’s judgment shows that his decision was based upon the order of 1798, 
as well as upon strong evidence of fraud. Nothing more was adjudged in the 
case. 

... The opinion begins by admitting the known custom in former wars not to 
capture such vessels; adding, however, “but this was a rule of comity only, and not 
of legal decision.” . . . Llic word “comity” was apparently used by Lord Stowell 
as synon\'mous w ith courtcs\' or good will. But the period of a hundred years 
which has since elapsed is amply sufficient to have enabled what originally may 
have rested in custom or comity, courtesy or concession, to grow, by the general 
assent of civilized nations, into a settled rule of international law. . . . 

The French prize tribunals, both before and after Lord StowelPs decision, took 
a wholly different view of the general question. . . . 

'Ehe h'nglish government, soon afterwards, more than once unqualifiedly pro¬ 
hibited the molestation of fishing vessels employed in catching and bringing to 
market fresh fish. . . . 

Wheaton, in his Digest of the Lav) of Maritiim Captures and Prizes, published 
in 1815, wrote: “It has been usual in niaritimc wars to exempt from capture fishing 
boats and their cargoes, f)oth from view’s of mutual accommodation between ncigh- 
bfiring countries, and from tenderness to a poor and industrious order of people. 
This custom, so honorable to the humanity of civilized nations, has fallen into dis¬ 
use; and it is remarkable that both France and England mutually reproach each 
other wdth that breach of good faith, which has finally abolished it.” Wheaton on 
Captures, c. 2, § 18. 

This statement clearly exhibits Wheaton's opinion that the custom had been a 
gejicral one, as well as that it ought to remain so. His assumption that it had been 
abolished by the differences between France and England at the close of the last 
i entury was hardly justified by the state of things when he wrote, and has not 
since been borne out. 
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During the w iirs of the French I'lnpire, as both French and English writers agree, 
the coast fisheries were left in peace. 2 Ortolan, 54; l)e Boeck, S 193; Hall, S 148. 
Dc Bf)eck quaintly and truly adds, “and the incidents of 1800 and 1801 had no 
niori tow, — V an cut pas dc Icjidcwain."' 

In the war with .Mexico in 1846, the United States recognized the exemption of 
coast fishing boats from capture. . . . 

In the treat\' of peace between the Ihuted States and Mexico in 1848 were in- 
.sertetl the ver\ w oi ds of the earlier treaties with Prussia, already quoted, forl)idding 
the ho-'-tilc mfdcsrarion or seizure in time of war r:f the persons, occupations, houses 
or goods of fishermen. 9 Stat. 939, 940. , . . 

France, in the Crimean w ar in 1854, and in her wars with Austria in 1859 and 
with (lermany in 1870, by general orilers, forbade her cruisers to trouble the coast 
fisheries, or to seize any vessel or boat engagcil therein, unless naval or military 
operations should make it nccessar>'. (^alvo, § 2372; Hall, § 148; 2 Ortolan, (4th 
ed.) ^49; 10 Kcvi/c dc Droit hilcrimtionaK (1878) 399. . . . 

International law is pari of our law, and must be ascertained and administered 
bv the courts of justice of appropriate jurisdiction, as often as questions of right 
depending upon it are duly presented for their determination. For this purpose, 
w here there is no treaty, and no controlling cM ciitivc or legislative act or judicial 
decision, resort must !)e had to the customs and usages of civilized nations; and, 
as evidence of these, to the works of juri.sts and commentators, w ho by years of 
labor, research, and experiencx, have made themselves peculiarly well netjuainted 
w ith the subjects of w hich they treat. Such works are resorted to by judicial tri¬ 
bunals, not for the speculations of their authors concerning w hat the knv ought to 
bt, but for trustw orthy evidence of w liat the law' really is. Iliitoti Gffyot, 159 
U.S. 113. 163. 164, 214, 215. 

Wheaton places among the principal sources of international knv, “T'ext-xvliters 
of authorit\’, show ing wdiat is the approved usage of nations, or the general opinion 
respecting their mutual conduct, w ith the definitions and modifications introduced 
by general consent.” As to these he forcibly observes: “Without w ishing to exag¬ 
gerate liic imj)ori.mce of these wa iters, or to substitute, in any case, their authority 
for the principles of reason, it may be affirmed that rlie\’ arc generally impartial 
in their judgment. 'I'hcv are witnesses of the scnriineiits and usages of civilized 
nations, and the w eight of their tcsrimr)ny increases every time that their authority 
is invoked 1)\' statesmen, and every year that p:isscs wdthonr the rules laid dowm in 
their works being imjnigncd by the avowal of contrary principles.” Wheaton’s 
intcrnalional /.j'lc, fSth cd,), § 15. 

Chancellor Kent says: “In the al>sencc. of higher and more aiithoritativc sanc¬ 
tions. flic ordinances of foreign stares, the opinions of eminent statesmen, and the 
w'l itings of distinguisiicd jurists, arc regarded as of great consideration on questions 
nor settled by conventional law'. In cases wdicrc ilie princi|val jurists agree, the 
presumption will be very great in favor of the .solidity of their maxims; and no 
civilized nation, that docs not arrogantly set all ordinary law and justice at defiance, 
will venture H) ilisregard the unibirm sense of the established writers on inter¬ 
national law.” 1 Kent, Com. IS. . . . 

I'his review of the piveedents and authorities on the subject appears to us abun¬ 
dantly to demonstrate that at the present day, l)y the general consent of the civil¬ 
ized nations of the world, and iiulepcndently of any express treaty or other public 
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act, it is an established rule of international law, founded on considerations of hu¬ 
manity to a poor and industrious order of men, and of the nuitual convenience 
of belligerent States, that coast fishing vessels, with their impleinents and supplies, 
cargoes and crews, unarmed and honestly pursuing their peaceful calling of catch¬ 
ing and bringing in fresh lisli, aie eveiiipt from ca[)tme as [)ri/c ol u ar.. .. 

I bis rule (»f international law is (.»nc w Inch prize courts, administering the law ot 
nations, are bound to take judicial notice of, and to give effect to, in the absence of 
any treaty or other public act of their ow'ii government in relation to the 
matter.... 

The position taken hy the United Stares during the rccciu war with Spain was 
(|uire in accord with the rule of intcrnaticiiial law, now generally recognized bv 
civilized nations, in regard to coast fishing vessels. . . . 

Upon the facts proved in cither case, it is tlic duty of this court, sitting as the 
highest pri/c court of the United States, and administering the law td' nations, to 
declare and adjudge that the capture was unlawful, and w itiiout probable cause; 
and it is therefore, in each case. 

Ordered, that the decree of the Disirict Court he reversed, iwd the proceeds of 
the sale of the vesscK too^cther veitb the proceeds of any sale of her carrro, be re- 
stored to the claimanty veith daviages and costs. 

}ln a dissenting opinion CHiia* JrsncK KriU K and tw^) other justices held that 
the alleged custom was not so well esrahlishcd as to exempt the vessels “as matter of 
law'" and that the exemption, to he valid, should lie s[)ecifically designated hy the 
Ivxecutive Department of the government.) 


Note 

Article 111 (»f Ila^iuc Coincniion XI (if l’:>07, regarding ihc rigln of capture in mari- 
riiiic war, provides: “\‘csst;l.s used exclusively for fisliing along the e(»ast or small l)oats 
employed in I(.)cal trade are exemtn from capture, as well as ilieir apfiliances, rigging, 
tackle, and cargo. 'J'hev cease to be exempi as soon as the\’ take .any part whatever 
in hostilities. 'I'lie Coniracring Powers agree nor to take advanrage of the harmless 
character of the said vessels in order to use them for military purposes wliile preserving 
their peaceful appearance." 2 Malhi)', I'reat’u-s 2341, 234^1; 36 Srai. 2396. See also, 6 
Mack worth, luicniatimial l.aie 542, 547, 553; Garner, /V/Vc Lav' d/triu^ the W^mld War, 
241-243 (I92-). 

On the development of nuernaiional custom reg-.irding ’‘rules of the road" at sta 
see 'I'he ScfOia, 14 W all. 170 (l\S. 1S7! ). 


L Writers:^'^ 


QUEEN V. KEVN (1876) 

2 Exch. Div. 63, 202-204 

[In holding for the Court of Crow n Cases Reserved, 7-6, that the English Courts 
lacked jurisdicrion to try an alien for manslaughter committed by negligence in a 

Regarding the place of the writer in earlier rimes, see p. 11 supra. 
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collision of a foreign ship and a British ship within three miles of the British coast, 
Chief Justice Cockburn said in part:] 

And when in support of this position, or of the theory of the three-mile zone in 
general, the statements of the writers on international law are relied on, the ques¬ 
tion may well be asked, upon what authority are these statements founded? When 
and in what manner have the nations, who arc to be affected by such a rule as these 
writers, following one another, have laid down, signified their assent to it? to say 
nothing of the difficulty w’liich might be found in saying to w^hich of these con¬ 
flicting opinions such assent had been given. 

For, even if entire unanimity had existed in respect of the important particulars 
to which 1 have referred, in place of so much discrepancy of opinion, the question 
would still remain, how far the law as stated by the publicists had received the 
assent of the civilized nations of the world. For writers on international law, how¬ 
ever valuable their labours may be in elucidating and ascertaining the principles and 
rules of law, cannot make the law. To be binding, the law must have received the 
assent of the nations who arc to be bound by it. This assent may be express, as by 
treaty or the acknowledged concurrence of governments, or may be implied from 
established usage, — an instance of which is to be found in the fact that merchant 
vessels on the high seas are held to be subject only to the law^ of the nation under 
whose flag they sail, while in the ports of a foreign state they are subject to the 
local law as well as to that of their own country. In the absence of proof of assent, 
as derived from one or other of these sources, no unanimity on the part of theoreti¬ 
cal writers would warrant the judicial application of the law on the sole authority 
of their views or statements..,. 

... It is said that we are to take the statements of the pul)licists as conclusive 
proof of the assent in question, and much has been said to impress on us the respect 
which is due to their authority, and that they are to be looked upon as witnesses of 
the facts to w'hich they speak, witnesses whose statements, or the foundation on 
which those statements rest, we are scarcely at liberty to question. I demur alto¬ 
gether to this position. I entertain a profound respect for the opinion of jurists 
when dealing with the matters of juridical principle and opinion, but we are here 
dealing with a question not of opinion but of fact, and I must assert my entire 
liberty to examine the evidence and see upon what foundation these statements are 
based. The question is not one of theoretical opinion but of fact, and, fortunately, 
the writers upon whose statements we are called upon to act have afforded us the 
means of testing those statements by reference to facts. They refer us to two 
things, and to these alone — treaties and usage. 

Note 

Compare this srarement with that by Justice Gray in The Paquetc Uabanay p. 30 
supra. Is the attitude of Justice Cockburn inconsistent with that cjf Justice Gray? Com¬ 
pare The Renardy 1 Hay and Marriott 222, 224 (1778), 1 Roscoe Prize Cases 17, where 
the English High Court of Admiralty, Marriott, J., said in discussing the time for which 
a vessel might remain in enemy hands prior to recapture, without loss of title by the 
original owner: “The Court observed, that there is something ridiculous in the decisive 
manner each lawyer, as quoted, has given his opinion. Grotius might as w^ell have laid 
down, for a rule twelve hours, as twenty-four; or forty-eight, as twelve. A pedantic 
man in his closet dictates the law of nations; everybody quotes, and nobody minds him. 
The usage is plainly as arbitrary as it is uncertain; and who shall decide, when doctors 
disagree?” See also West Rand Central Gold Mng, Co, v. The Kmg [1905] 2 K.B. 391. 
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6. Judicial Decisions. 

Editorial Note.*** Judicial decisions dealing with questions of international law, 
arc listed in Article 38 of the Stature of the International Court of Justice as a 
“subsidiary means for the determination of rules of law.” One trained in the com¬ 
mon law must be constantly f>n guard against assuming that precedents are re¬ 
garded as binding authorities in international la^'. It is clear that there is no rule 
of stare decisis in international law^ Article 59 of the Statute merely reiterates this 
point. Nevertheless, judges, statesmen, and lawyers dealing with questions of in¬ 
ternational law inevitably give weight to the work of their predecessors and their 
colleagues, 'I'hc customary side of international law has, like the common law, 
largely dcA eloped from case to case, and an increasing number of these cases have 
been submitted to international tribunals or have come before the “municipar' 
(national) courts of various nations. Decisions of the courts play an important 
part in the development of customary law. They help to form international 
custom, and they show w hat the courts, national or international, have accepted 
as international law.^” Vo one trained in the common law, at least, judicial dcci 
sions will usually merit greater weight than pronouncements by vvTiters, inasmuch 
as such decisions arc normally rendered with respect to an actual set of facts, after 
full argument on both sides, and with a feeling of judicial responsibility due to the 
realization that the resolution of a real and immediate controveny depends on the 
decision. This attitude, however, is not always shared by those trained chiefly in 
other systems of private lau not based primarily on precedents. 

In evaluating the effect as precedents of decisions of international courts, less 
attention is often paid to the distinction between dictum and ratio decidendi usu¬ 
ally made in dealing with common law judicial decisions. This may be due in part 
to the influence of civil law habits, and is appropriate in view of the absence in 
international law of the principle of stare decisis. (Of course in dealing with prior 
deci.sions of national courts on international law points, the courts of common-law 
countries apply their usual notions of precedent.) 

In Thirty Hogsheads of Sugar, Hentzon, Claiwant v. Boyle, 9 Cranch 191, 198 
(U.S. 1815), Chief Justice /Marshall said for the Court: “The law of nations is the 
great source from which we derive those rules, respecting belligerent and neutral 
rights, M'hich arc recognized by all the civilized and commercial states throughout 
Europe and America. This law is in part unwritten, and in part conventional. To 
ascertain that w'hich is unwritten, w e resort to the great principles of reason and 
justice; but, as these principles will be diflFerently understood by different nations 
under different circumstances, we consider them as being, in some degree, fixed 
and rendered stable by a series of judicial decisions. The decisions of the courts 
of every country, so far as they are founded upon a law common to every country, 
will be received, not as authority, but with respect. The decisions of the courts 
of every country show' how the law of nations, in the given case, is understood in 

“^^See Schwarzenberger, 1 h/ternatioml Law (194.^); I.autcrpacht, “Decisions of Municipal 
Courts as a Source of Intcrnarional Law,” 1929 Brit. Y.B. bn'l L. 65; Lautcrpacht, Development 
o'. International Law by the Pemtanem Court of International Justice (1954). 

^®Cf. Cardozo, J., in New Jersey v. Delaware, 291 U5. 361, 383 (1934): “International law 

. has at times, like the common law, ... a twilight existence during which it is hardly dis¬ 
tinguishable from morality or justice, until at length the imprimatur of a court attests its junl 
quality.” 
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that country, and will be considered in adopting the rule which is to prevail in 
this.” 

In his dissenting opinion in the Lot/fs Case, (p. 359, infra). Judge J. B. Moore 
said of Article 38 of the Statute: “These directions merely conform to the well- 
sertled rule that international tribunals, whether permanent or temporary, sitting 
in judgment between independent States, arc not to treat the judgments of the 
courts of one State on questions of iiucrnational law as binding on other States, 
but, while giving to such judgments the weight due to judicial expressions f)f the 
view taken in the particular country, are to follow them as authority only so far 
as they may be found to be in harmony with international law, the law common 
to all countries.” f.CJ.J. Ser. A, no. 10, p. 74; 2 Hudson, World Court Reports, 71. 

Note 

Although international tribunals arc not bound by precedent and the doctrine of 
stare decisis, yet in practice more and more weight is being given by such tribunals 
to international judicial decisions.^'* Arbitral coininissions and other international tri¬ 
bunals frequently follow theii own preccilcnts and sometimes dispose of recurring legal 
issues by deciding a “test case'* and then eliminating extensive discussion of the point 
in subscciuent decisions b>' following that test case. International courts also frequently 
prefer to distinguish prior cases rather than Jo overrule earlier decisions.®* 

As an examine of the absence f)f stare decisis in internalit>nal law, sec the case of 
Clark and Daniels, 3 Moore International Arbitrations 272^>, 2733-2734. There, certain 
Atncrican citi/ens had in 1818 and 18served as privateers under letters of marque 
from Uruguayan revolutionists revolting from Si)ain, and had seized certain Spanish 
and Portuguese i^rizcs. Before these prizes could be adjudicated, they \vcrc seized 
from claimants by a ((iieater) Colotnbian warship. Claimants unsuccessfully sought 
relief from the Republic of (Crearer) C'oloml)ia. After this the Republic separated 
into the three republics of New Ciranada, Venezuela, and Kcuailor, each of which 
assumed a proportion of the obligations «)f the parent state. Veneuz.ela adjusted its 
prop(»nionarc part of the liability on two <»f these claims by a conventifm with the 
United Stares signed May I, 1852. Tlic mixed Commission esrablisbcd between New 
Granada and the Lhiired Stares under the cfuivent ion of Sept. 10, 1857 allowed certain 
f>f rhe.se claims, bur the decisions w'cre set aside because of irregularities in submission 
of the claims, and the claims later submirred to a new umpire under the convention 
of February 10, 1S64 between the United States and Colombia (ibc name then assumed 
by New' Granada). Meanwliilc these same claims, in so far as tlicv' related to the respon¬ 
sibility to be borne by Ecuador, came before the Commission cstablishecl by the con¬ 
vention of November 25, 1862 between the United Stares and Ecuador. In disallowing 
all of them (chiefly because claimants had violated the United States neutrality laws 
in serving the Uruguaj'an revolutionists). Commissioner ITassaurek indicated that the 
Ecuadorian Commission was fulh* aware of the decision of the (Commission with New 
Granada, and said: 

The decision of a mixed commission like our own, in an identical case, is certainly 
entitled to great respect, but it cannot be considered as an authority which wc 
arc necessarily bound to follow; and if, upon a careful examination of tfic law and 
the facts, it slioiild appear to us tivat the dccisi(»n was erroneous, wc arc bound by 
our own conscience and the oath wc have taken as memhers of this commission, to 
folIf)w our own convictions of right and justice, however sorry wc may bo to dis¬ 
sent from the opinion of gentlemen f»»r whose ability, conscientiousness, and integ¬ 
rity we entertain the highest regard. Tlie estahlishment of mixed commissions 
for the settlement c>f international claims is evidently an important step, suggested 

Pointing to the attention paid prior international decisions, sec G. Schwarzenberger, Inter¬ 
national Law, vol. I, pp. 10-13, 463-464 (2d ed., 1949). 

See, for example, Advisory Opinion of March 30, 1950 on Interpretation of Peace Treaties 
with Bulgaria, Hungary and Rumania, pp. 59-61 mfra. 
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l)y the lium;iiic spirit of the nj^c, in the Jirccrion of iinivcrs:il peace and civilization. 
Ihit to realize ihe true Ijciiclirs which ilic higli c:<uiti acting ]>artics arc cnritlcd 
cvpcct (roin such rnnimissions, ihc cfunniissioiiens slioiild consider themselves 
not the attorneys for either the one or tlie other country, but rlie iiulges appointed 
for the purp«>se of deciding the questions submitted to them, inqurtially, accord¬ 
ing to law and justice, and w irh<Mir reference t<» w hich side theii' decisions w ill aflect 
favorably or unfavorably. 

The later Colombian Commission, and the Commission of JSS5 between the United 
States and Venezuela, followed Comnii.ssioner Uassaiirek in disallowing these claims. 

In the ca.se of Francis Rose, 4 Moore Imcrnaiional Arbitrations 3413, 3420, before 
the American-Mexican Commission under the convention of 186S, the American Coin- 
mi.ssioncr, Wadsw'orth, referred to decisions of prior commissions between tlic United 
States and Mexico as precedents which should be follow ed in holding Mexico liable for 
impo.sing forced loans on Americans. He .said: “I regret that the commission should 
decide the same question in tw'o contrary wa\ s, because both can’t be right, and 1 
hope that such a result may be avoided.” I'he umpire. Sir I'‘dward 'I'luirnron, in hold¬ 
ing tliat there was no general liability for forced loans, though the instant claimant 
could recover because of the mode eniplf)yed to force Iiis payment, said that he could 
not “see that there is any force in the argument that his predecessor hail given diflPerenr 
decisions upon such iinestions. lie regrets that it .should be so, btii if these matters arc 
to be settled entirely by such ])rcccdcnts the umpire does not understand why, where 
there has been a decision upon the matter by a previous umpire, the question should 
be referred ti* the present umpire at all. It can only be with the intention that he should 
e.vpress his unbiased opinion upon the matter.” Count Lewenliaupt, the last of several 
suceessive umpires w ho presided over the mixed commission between the United States 
and Spain under the agreement of February 12, 1871, declined to follow the decision 
of an earlier umpire of the same commission; 3 Moore International Arbitrittions 2188- 
2189. 

7. (ic/teral Principles of Line. 

Editorial Note. Sonic light on tlie meaning of this provision may he shed by 
exaniiriation of the history of the Statute of rlic Permanent Court of International 
Justice, which \v:is prepared by a Committee of Jurists in 1920 (including rep- 
re.seiitarives of Belgium, lh*a/.il, h’rancc. Cireat Biitain, Italy, Japan, Ncrlierlands, 
Norwav', Spain, and the Ihiitcd Stares), appt»inted by the Council of the League 
of Nations.^'- 

The propo.sal of the Chairman, Baron Descamps of Belgium, rc(]Mircd the Court 
to apply, in order, international conventional law, international cu.stom, “the rules 
of international law as recognized hy the legal conscience of civilized nations” and 
international “iurisprudence” (court decisions).''^*’ Mr. Root (U.S.) c\prcs.sed 
doubts about these la.st two sources, believing that compulsory jurisdiction of the 
(]oiirt would nor be accepted if it were to go beyond existing law and apply “what 
it deems to he the conscience of civilized peoples.” Mr. Loder (Neth.) thought 
that the Court’s duty included the development of law, the “ripening” of customs 
and principles univcr.sally recognized and their ciystalizaiion into positive rules. 
Lord Philliniore (Gr. Br.) also had difficulties, believing that international law was 
limited to treaties and customary lavv.*'^'* M. Dc Lapradelle (Fr.) preferred a short 
wording, “ Fhc Court shall judge in accordance w ith law, ju.sticc, and equity”; 

®-Scc I-cague of Nation.s, Pcniiiincnt Court of International Justice, Advisory Coniinittce of 
Jurists, Proces-verbanx of the Froceedirt^s of the Cmmnittee, June 16-July 24, 1920. 

Id. p. 306. 

MW. p. 294. 

»»/i.p.295. 
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in his view it must be clear that the judge should not act as legislator, but might 
resort to justice and equity."'** Mr. I lagerup (Nor.) thought that to avoid the pos¬ 
sibility of the Court declaring itself incompetent to come to any decision, due to 
a lack of rules of law, the Court should be able to fill gaps in the law.*^^ 

In further discussion Mr. Root spoke of the difficulties of getting acceptance of 
the compulsory jurisdiction of a Court “which would apply principles, differently 
understood in different countries.” M. Dcscanips replied that what was under dis¬ 
cussion was no new power, since the Hague Convention of 1907 on Rules of Land 
Warfare had referred to international law “as formed not only by rules recognized 
by the civilized nations, but also by the demands of public conscience”; and that 
in international arbitral practice a judge never failed to administer justice on pre¬ 
text of a lack of conventional or customary law."'** Agreeing with Mr. Root, he 
believed it dangerous to allow the ('ourt to apply the law of right and wrong ac¬ 
cording to their personal understanding; therefore he wished to compel the judges 
to “conform to the dictates of the legal conscience of civilized nations.” 

M. Ricci-Busatti (Italy) referred to principles such as “that which is not forbid¬ 
den is allowed,” the principle forbidding abuse of right, the principle of res 
judicata, 

After this discussion, Mr. Root proposed a revised wording which included as 
point 3, “the general principles of law recognized by civilized nations”.®' This 
was subsequently adopted. 


Note 

Regarding the use of private law principles as a source of international law, note the 
use made of Roman law by the “founders” of our international legal system, who drew 
upon it extensively for the substantive content of the law of nature.®^ 

In his Studies in International Law, T. E. Holland wTote; “The Law of Nations is 
but private law *writ large.' It is an application to political communities of those legal 
ideas which were originally applied to the relations of individuals. Its leading distinc¬ 
tions are therefore naturally those with which Private law has long ago rendered us 
familiar. In International, as in Private, law, wc are concerned with the ‘Persons’ for 
whose sake rights are recognized; with the ‘Riglus’ thus recognized; and with the ‘Pro¬ 
tection’ by which those rights are made effective. Wc have a ‘law of Persons’; a ‘Sub¬ 
stantive law,’ which sets forth and explains the rights of those persons; and an ‘Adjective 
law,’ which describes the Procedure by which redress is to be obtained when those 
rights are violated.” Bear in mind throughout this casebook how far these analogies 
appear to be true and useful. Do they suggest that private law may appropriately be 
used as a source of law in international problems? ®‘' Can a lawyer, trained in t)ne or 

Id. pp. 295-296. 
p. 296. 

B8/d.p.310. 

R»/d. p.318. 

«»/d. pp. 314-315. 

«'/d. pp. 331, 344. 

See p. 11 supra. 

«®P. 152 (1898). Quoted with permission of the Qarendon Press, Oxford. 

Supporting use of private law, sec Lauterpacht, Private Law Sources and Analogies of Inter- 
national Law (1927). Doubting the extent to which flolland*s position is sound or helpful, see 
Dickinson, “Analogy between Natural Persons and International Persons,” 26 Yale L,}. 564 
(1917); Brierly, “Rule of Law in International Society,” 7 Nordisk Tidsskrift for International 
Ret, Acta Juris Gentium 3 (1936). 
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mi)rc systems of private law, avoid drawing upon the ideas and concepts of that system 
or those systems when he confronts an internariiinal law problem? 

n AIA (CEN ILNl) V. LA 

Mixed Claims Commission, 1903. 

Ralston, Vcncziiclan Arbitrations o\ 19(B^ pp. 720, 724-730 

Ralston, Umpire. In this case, referred to the umpire upon difference of opinion 
between the honorable Commissioners for Italy and \"cnczucla, it appears that 
the claimant, an Italian, was, in 1871, a resident of Trujillo, when, as it is said, his 
store was closed temporarily and business injured by the presence of a large num- 
l)er of soldiers, the claimant sent to prison on the order of the jefe, his establish¬ 
ment plundered, and later on forced loans were imposed upon him under threat 
of imprisonment. The proofs were taken the following year, and from that time 
till the past month nothing appears to have been done with the claim, it not having 
even been called to the attention of the royal Italian legation. 'Lhc claim is for 
the sum of 3,900 bolivars. 

It is submitted on behalf of W'licyaiela that this claim is barred by pre.scription, 
although it is admitted that no national statute can be invoked against it. 

On the other liand, it is insisted for Italy that prescription can not be recognized 
in international tribunals, tliis contention being based upon the arbitral sentence 
given by the Hague permanent court of arbitration in the Pioits Fmid case. If this 
contention be correct, the argument must stop at this point. Let us examine it 
carefully_ 

[The Umpire discussed briefly the Pious Fmid case,'*” in which Mexico urged 
that the claim, as presented, was barred by two short statutes of limitations of ap¬ 
proximately five years each, as the claimants w'ere said to have failed to present 
their claims to the proper authorities within that time. The United States argued 
that an international claim could not be defeated by such statutes, as such statutes 
had “no authority whatsoever” over international courts. The Umpire pointed 
out that the court adopted the United States position, adding: ] 

It will be noted that the declaration of the court had reference not to the prin¬ 
ciple of prescription, but to the rules with which civil law had surrounded it. . . . 

The Permanent Court of Arbitration has never denied the principle of pre¬ 
scription, a principle w^ell recognized in international law, and it is fair to believe 
it will never do so. Such denial would tend to upset all government, since power 
over fixed areas depends upon possession sanctified by prescription, although the 
circumstances of its origin and the time it must run may vary with each case. The 
expressions of many international law writers upon this point, including Wheaton, 
VatteJ, Phillimore, Hall, Poison, Calvo, Vico, Grotius, I'aparelli, Sala, Coke, Sir 
Henry Maine, Brocher, Domat, Burke, Wharton, and Markby, are collated in the 
case of Wtllimm v, Venezttcla, Venezuelan-American Claims Commission of 

Generally on “general principles of law,” see in addition to the foregoing, Verdross, Amu- 
aire de rinstitut de Droit Intematiotial 283 0932); Verdross, Academic dc Droit International, 
52 Recueil des Cours 191 (1935-11); Kopelmanas, 43 Revue Generale de Droit International 
PubliCy 285 (1936), B. Cheng, “General Principles of l.aw as a Subject for International Codi¬ 
fication,” 3 Current l.e^al Problems 35 (1951); Cheng, General Principles of Law as Applied 
by IfUeriiatioiial Courts and 'I'ribunals (1953). 

«®For the Pious Fund case between the United Stares and Alexico, see Scott, Hague Court 
Reports 1 (1916). 
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1888, cited at length in 4 Moore, page 4181***^... [here the Unipire cited other 
writers as well]. 

Ihir it remains true rliat the international law writers have referred almost in- 
variahly to that form of pjescriprion invedved in the taking and |>ossession of prop¬ 
erty known at one time as usiicaption, and we aie left to examine whether the 
general principles of prescription shotild he applieil to claims for money damages 
as betw een nations. 

On examining the general subject we find that by all nations and from the 
earliest period has it been considered that as betw een individuals an end to disputes 
should be brought about by the efflux of time. Early in the history of the Roman 
law this feeling received fi\it\' by legislative sanction. In every country have 
periods been limited bc\ond w hich actions could not be brought. In the opinion 
of the w riter these laws of universal application w ere not the arbitrary acts of 
power, but instituted because of the necessities of mankind, and were the out¬ 
growth of a general feeling that equity demanded their enactment; for very early 
it was perceived tlvat with the lapse <»f time the defendant, through death r)f wit¬ 
nesses and destruction of vouchers, became less able to meet demands against him, 
and the danger of consequent injustice increased, w hilc no hardship was imposed 
upon the claimant in requiring him within a reasonable time to institute his suit. 
In addition, another view found its expression w ith relation to the matter in the 
maxim "'Interest rcpnhUcii m sit finis litimn" 

The universal opinion of publicists and lawgivers lias lieen that the statutes of 
prescription or “limitation,” ns they have come to be called, were equital)le and 
the outgrow th of a general desire for the attainment of justice. Let us quote some 
not given in the opinion hereinbefore referrcil t(». 

rriie umpire then quoted from Savigny, 1 roplong, Laurent, and Rouvier's lauv 
Dictionary; and continued.] 

As appears to tiie woiier, all the arguments in favor of it as between individuals 
exist equally as wxll when the case of a nati(jnal is taken up by his government 
against another, subject to considerations and exceptions noted at the end of this 
opinion. For may not a government equally with an individual lose its vouchers, 
particularly w hen, if any exist, they are in the hands of far distant subordinate 
agents? If there be collusion between claimant and official w ill not government 
w'irncsses die as readily as th(jse of private individuals? If the claimant's own action 
be the cause of the misfortunes of which he complains, will not knowledge of the 
fact be iost w ith the flight of rime? May the claimant against the government, with 
more justice than if he claimed against his neighbor, virtually conceal his supposed 
cause of action rill its investigation becomes impossible? Does equity permit it? 

And this brings us if) a further point. We arc told with triuli that this is a Com¬ 
mission W'liose acts are to be controlled by absolute cijiiiry, and that equity will 
not permit the interposition of a purely legal defense, as prescription is said to be. 

But is this position correct? As appears from ihc foregoing citations, the prin¬ 
ciple of prescription finds its foundation in the highest eciuity — the avoidance of 
possible injustice to the defendant, the claimant having had aniplc time to bring 
his action, and therefore if he has lost, iiaving only his own negligence to accuse. 

Additionally, however, wc may refer to the position taken by courts of equity 
in England and the United States with reference to statutes of prescription.... 


WThe reference is to Moore, International Arbitrations. 
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[After quoting nt length from Bouvicr, the Umpire continued:] 

We may refer for a moment, before concluding, to such international precedent!! 
as exist upon the subject. . . . 

[Here the Umpire discussed the case of Mossinati before the American-Mexican 
Mixed Claims Commission of 4 Moore International Arbitrations 4180; tlic 
case of WilUavis v. Venezuela referred to supra; the case of Barberie v. Venezuela 
before the same Commission, 4 Moore International Arbitrations 4202; that of 
Dri^frs V. Venezuela before the same Commission, Decisions of the United States 
and Venezuela Claims Commissioiu lli9()^ 404; and continued: j 

The same principle has just received the consideration of the American and 
Vcne/nelan Claims (>)mmission now sitting. The claim of William K. Spader was, 
by the opinion of Commissioner Bainbridge, rejected. I'he honorable Commis- 
sif)ner, speaking of it, says: 

“A right unasserted for over forty-three years can hardly, in justice, l)e called 
a ‘claim’.” 

He further declares — 

“It is doiil)iless true that municipal starutes of limitation can not operate to bar 
an international claim. But the reason which lies at the foundation of such statutes, 
that ‘great princi|)le of peace’, is as obligatory in the administration of Justice by 
an intcrnaiional tribunal as the statures are binding upon municipal courts. . . **** 

In a case referred to in 4 Moore, page 4179, it seemed to have been considered 
that w here there was an infraction of a treaty obligation l)y the legislative power 
of the Ciovernment itself, prescription would not lie. Whether the position be 
sound or orherw ise need not be discussed. 

Again, it w as recognized in the Williams case (4 Moore, p. 4194) that the time 
wdiich would bar an account might not affect a l)ond as to which a public register 
had been kept. 

Further, the fact w ill not be lost sight of that the presentation of a claim to 
competent authorit)' w ithin proper time will interrupt the running of prescription. 

The qualifications abo\ e referred to, and others which might be imagined, can 
not, how ever, ha\ e any application to the present case, in wdiich for thirty-one 
years after proof had been prepared the case docs nor ap)pear to have been pre¬ 
sented in any manner, the ro\'al Italian legation, even, until very recently, having 
been in ignorance of its existence. Of this conduct on the parr of the claimant 
no explanation is offered. 

The umpire, w hilc disallowing the claim, expresses no opinion as to the number 
of years constituting sufficient prescription to defeat claims against governments 
in an international court. Each must be decided according to its especial condi¬ 
tions. He calls attention to the fact that under varying circumstances the civil- 
laxv period is ten, twentx', and thirty years; in England, for many years — for con¬ 
tracts, six years; in the United States, on contracts w^ith the Government, six years, 
ind in the several States, on personal actions, from three to ten years. 

It is sufficient to say that in the present case the claimant had so long neglected 
his supposed righrs as to jiisrifx a belief in their nonexistence. 

A jttd^menl of distnissal zeill be 

«H I'o'f riic Spader case, sec Ralston Ve?jcz7telan Arhitratioiis of 1901^ 161. 

®»On prescription in international law, see 1 Oppenheirn Imermtional Law 315 (7th ed., 
baiitcrpaclu, 1948); 1 Whiteman, Damages in International Law ITl-lAH (1937); 5 Hackworth, 
International Law 713-718 (1943) ; Vcr>'kios, La Prescription en Droit International Public 129- 
193 (1934). 
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I'HE CHORZOW FACTORY CASE 
Permanent Court of International Justice, 1927. Scries A, no. 9, p. 31 

fin the course of its decision that it had jurisdiction over proceedings brought 
by the German Government against Poland because of the expropriation of a 
factory in L^pper Silesia, the Court said with respect to the Polish contention that 
the case should have been brought before the German-Polish Mixed Arbitral 
Tribunal, although Poland had previously objected to the jurisdiction of that 
tribunal when the claimant company sought relief there: ] 

It is moreover, a principle generally accepted in the jurisprudence of interna¬ 
tional arbitration, as well as by municipal courts, that one Parry cannot avail him¬ 
self of the fact that the other has not fiiHilled some obligation or has not had 
recourse to some means of redress, if the former Party has, by some illegal act, 
prevented the latter from fulfilling the obligation in question, or from having 
recourse to the tribunal which would have been open, to him. 


S. Other Possible Sources^ luchidhig Equity ^ 


CLAIM OF JAMES E. PERRY (UNITED STATES v. PANAMA) 
American and Panamanian General Claims Arbitration, 1933. Hum Refyort^ \ 3 

[Perry, an American citizen, was arrested by Panamanian officials in Panama 
on October 28, 1910, upon his employers complaint that he had robbed certain 
jewelry and other valuables from a trunk in the cinplo>xr’s room. Perry was held 
in jail until April 21. 1911, when he was unanimously acquitted by a jury. 'Ehis 
claim \vas presented by the United States to the Commission, which decided in 
favor of the United States, the Panamanian Commissioner (Alfaro) dissenting. 
Van Hceckercn (The Netherlands), Umpire, and F.lihu Root, Jr., Commissioner, 
said in deciding for the United States: | 

In order to establish that the Republic of Panama has incurred a liability under 
international law by the action of her judicial authorities, the American Agency 
has asserted that upon the evidence of the Avitnesscs Perry’s detention and im¬ 
prisonment were not justified under Panaman law\ 'Fhc Panaman Agency on the 
other hand has contended that there was just cause for these measures. 

Before dealing with these allegations, the Commission thinks it necessary to 

also the suggestion of the British-AmericMn Claiins Commission under the agreement 
of August 18, 1910, in Great Britain (I'astcrn Extension, Australasia and China I'clegraph Co., 
Ltd.) V. United States, Nielsen Report 40, that intematicmal rrihunals ni.iy develop the law to 
meet new needs. The Tribunal held that the United States was under no duty to pay com¬ 
pensation for British-owned cables cut in the course of operations in the Philippines during 
the Spanish-American War of 1898, basing its decision upon the belligerents right to *'dcprivc 
its enemy of communication over the high seas while preser\'ing it unimpeded for himself.” 
The Tribunal .said: “E\cn assuming that there was in 1898 no treaty and no specific rule of 
international law formulated as the expressiem of a universally recognised rule governing the 
case of the cutting of cables by belligerents, it cannot be said that there is no principle of 
international law applicable. Intcrnarional law, as well as domestic law, may not contain, and 
generally does not contain, express rules decisive of particular cases; but rlic function of iuris- 
prudcncc is to rc.solve the conflict of opposing rights and interests by applying, in default of any 
specific provision of law, the corollaries of general principles, and so to find — exactly as ii» 
the mathematical sciences — the solution of the problem.” 
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examine the scope of the provisions of the convention of July 28, 1926, which lay 
down the law which the Commission shall apply. These provisions are found in 
arts. I and W I'lie latter article provides: “The High Contracting Parties being 
desirous of elTecting an ctjuitablc settlement of the claims of their respective citi¬ 
zens, thereby affording them just and adequate compensation for their losses or 
damages, agree that no claim shall be disallowed or rejected by the Commission 
through the application of the general principle of international law that the legal 
remedies must be exhausted as a condition precedent to the validity or allowance 
of any claim.” I his article is clear; it calls for no comment; but it may be noted 
that the High Contracting Parties express as the reason for this provision theii 
desire of effecting an equitable settlement of the claims of their respective citizens, 
a desire which may be considered significant as to the general trend of the intention 
of the Parties. However, the article contains a special provision. 'I he general rule 
is found in art. 1, which lays down that the Commission shall decide “in accordance 
W'ith the principles of international law, justice and eejuity .” There is no reason 
to scrutinize whether these terms embody an indivisible rule or mean that interna¬ 
tional law, justice, and e(|uity have to be considered in the order in which they 
are mentioned, because either of these constructions leads to the conclusion that 
the Commission shall be guided rather by broad conceptions than by narrow in¬ 
terpretations. . . . 

The Commission finds that the claimant, after having been arrested and im¬ 
prisoned v\ ithout a proper order, remained imprisoned through the failure of the 
authorities to gi\'e to liis case proper attention, which failure resulted in a violation 
of the principle of respect for the personal liberty of the individual recognized by 
the Panaman Law. 

The Commission decides that the Republic of Panama is obligated to pay to 
the United States of America, on behalf of James Perry, the sum of $10,000, with¬ 
out interest, on account of his imprisonment during the period comprised between 
October 28, 1910, and April 21, 1911. 


Note 


Coiiimentiiig upon this award, the American Agent, Bert Hunt, said: 

“That provision of the arbitral convention which required that the awards be ren¬ 
dered ‘in accordance with the principles of international law, justice and equity’ is not 
novel. It has been used in a considerable number of previous conventions. While these 
terms may be susceptible of varying interpretations, it would seem that the intention 
of the contracting parties in using tliose provisions should not be difficult of discern¬ 
ment. International law, as an independent jurisprudence, is of course very immaturely 
developed. A large percentage of cases coming before international tribunals for solu¬ 
tion involve questions which are impossible of adjudication in accordance wdtli w^hat 
can be said to be clearly defined and definirely recognized principles of international 
law, or even with a line of accepted adjudications in identical cases. Each such case 
involves, therefore, the adaptation t)f old principles to new sets of facts or the evolve- 
ment of new principles through the process of deduction from the principles generally 
applied in relatively analogous circumstances. In other words, international law, as 
generally accepted, is inadequate to all present requirements. It requires clarification, 
extension, and broadening in practically every' case. It is therefore in process of rapid 
evolution. Governments, recognizing tliat arbitral tribunals about to be created by 
them will be called upon to decide unformulated issues, have included in their arbitral 
conventions provisions requiring that the tribunals, when searching for new principles 
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to 1)6 applied to new states of fact or when applying recognized principles to un¬ 
precedented circumstances, attune their hroadening interpretations to recognize*! 
prhiciplcs of equity ami justice. 

“This retiuircnunt is totally foreign to any supposed license t«» render decrisions c.v 
aequo ct houo, in accordance with the iinconrn)lled conscience of the jmlge. When 
recognized principles of international law arc found inadequate to the decisituis of un¬ 
precedented cases, analogous principles arc to he applied, such analogies to l)e formu¬ 
lated, tiowever, with recogni/ed principles of justice and of etiuity as the guides in this 
respect. 'This it is believed has been the, perhaps unvoiced, reasoning of those who have 
concluded the conventions containitig the provision here in question. 

“The above-indicated statement in the foregoing Decision on this point may possibly 
leave some basis for uncertainty as to the source o{ the ‘broad coficcptions’ to be fol¬ 
lowed as a guide in lieu of ‘narrow interpretations.' Contesting parties will ustially feel 
they have a right to have the bouiularies between the riglii aiul the wrong of their con¬ 
troversies, between condonation and international liabilin, carefully determined in 
strict acct>rdance with existing law, if there l)e such law. If liberality is ailmittcdly used 
in at'piying existing law, dissatislaction will be ineviialilc on the pan of those who may 
feel their interests have been julversely alTected by such libcralitx . Only outside the 
field (»f recognizable law is other than strict in!erpretaii«»n allowable. Ihen logical 
deduction and analogy is necessarx', btit this must srill be in strict acconl with the 
rcc*>giiized ‘principles’ of justice anti equity.’' American and Vanamanian (lencral 
(dahns Arbitration Report S2-Sb 

"I he special mixed arbitral tribunal l»erxveen IV»rriigal and ficrmafix', passing on Por¬ 
tuguese claims against Clennany arising out of CJerman reprisals against Portuguese 
colonies iit Africa, stared in its decision of July 31, 192S, tliar its iletcrmination should 
be according to the rules t)f initrrnarional law. After repeating the enumerarion (»f 
sources of international Ia\x' given in Article 38 of the Srarute of the Permanent (a)urt 
of l(Ucrnaii<»iial justice,the 'I ribunal added: “Finallx', in tlic absence of rules of in- 
rernariona! law ii|)plical>le to the facts in question, tite arbitrattus believe that they 
should fill the gap by lieciding according to the principles of equitx', while keeping 
within the spirit of inrcrnarional law, applied b>' anah>gy, atui taking account of its 
evolution.'’ (8 Rec/teil des l)ccisioiis des Tribntianx Arbiiranx Mixtes, 413. trans),"" 
In the case of Diversion of JTatcr yroin the River Meuse, /\f.ser.A/I!, no. 70, 
(1937), the Netherla/ids complained that Belgian dixersiop of the river for canal pur¬ 
poses by a l*)ck openeil in J934 violated the 1863 treaty between the txxo countries re¬ 
garding use of the rixer, while Belgium contended that diversion b\' the Netherlands 
through a lock construcred in J931 was fully as much a x iolarion. I he court rejected 
b*)th the Netherlands claim and Belgian counterclaim. Judge Kudsi)n, in an individual 
concurring opinion, said: 

What arc xx idely know n as principles of ccpiity have long been considered to 
cf)nsri!uic a part of international law, and as such they haxe often been applied by 
international tribunals, Aferi^ubaCy Traite Theorique et Pratique de PArbitraf^e 
International (J895), p. 295; Ralston, Lave mid Procedure of International Tribunals 
(new ed., 1926), pp. 53-57. A sliarp division between law- and Cfiuir)% such as pre¬ 
vails in tlic administration of justice in some States, should find no place in interna¬ 
tional jurisprudence; even in some national legal systems, there h:is been a strong 
tendency towards the fvisicai of law and equity. Some iiirernational tribunals arc 
expressly directed by the comprontis which control them to apply “law and equity.” 
See the ('ayu^a Indians case ... Of such a provision, a special tribunal of the Per 
manent C^ourt of Arbitration .said in 1922 that “the majority of international law'yers 
seem to agree that these w-ords are to be understood to mean general principles of 

See p. 22 supra. 

Compare .Article 1 of the Swiss Civil Code (1907), which provides that xvhere no applicable 
provision of the law can he found, ‘the judge shall <lecitle acc«)rding to the existing cusOMuarx 
law, anil, xvIutc that also is lacking, according to the rules which he would la>' doxvn if he 
hiniscll XV ere to act as legislator,'* adding that ‘i Icreiii he sitould folloxv approved doctrines 
and case-law" [translation j. 



NATURE, SOURCES, APPLICATION 43 

justice* as distinguished from any particular systems of jurisprudence.” I'roceediiigs 
of the United States — Norwegian I'rihunal (1922), p. 141. Numerous arbitration 
treaties have l>ecn concluded in recent years which apply to differences “which are 
justiciable in their nature by reason of being susceptible of decision by the applica¬ 
tion of principles of law or equity.” Whether the reference in an arbitration treaty 
is to the application of “law and equity” or to justiciability dependent on the pos¬ 
sibility of applying “law or equity,” it would seem to envisage equity as a part of 
law. 

'Mie Cxmrt has not been expressly auihori/x'd by its Statute to apply equity as 
distinguished from law. Nor, indeed, does the Statute expressly direct its applica¬ 
tion of international Jaw. . . . Article of the Statute expressly directs the ap¬ 
plication of “general principles of law recognized by civilized nations,” and in more 
than one nation principles of eiiuity have an established place in the legal system. 

1 he Court's recognition of equity as a part of international law is in no w*ay rc- 
stricted by the special ]^o\\er conferred upon it “to decide a case cx acqiio et hono, 
if the parties agree thereto.” ... It must be concluded, therefore, that under Article 
38 of the Statute, if not indepetuiently of that Article, the Court has some freedom 
to c*)nsider principles of equity as part of the international law which it must apply. 

It wouhl seem to be an important principle of equity that where two parties 
have assumed an identical or reciprocal obligation, one party v\hich is engaged in 
a continuing non-perf<uinance of that obligation should not be permitted to take 
advantage of a similar non-performance of that obligation by the other party. The 
principle finds expressions in the so-called maxims af equity which exercised great 
influence in the creative period of the development of the Anglo-American law. 
Some of these maxims are, “Kquality is equity”; “He who seeks equity must do 
equity." ... A very similar principle was received into Roman I.aw. . . . This con¬ 
ception was the basis of Articles 320 and 322 of the German Civil Code, and even 
where a c<ide ll VenchJ is silent on the point Planiol states the general principle. . . . 
f<]uoting Planiol, Droit Civil, vol. 2, p. 320 (6th cd., 1912)] 

The general principle is one of which an international tribunal should make a 
very sparing application. It is certainly not tc» be thought that a complete fulfilment 
of ail its obligations under a treaty must be proved as a condition precedent to a 
State’s apf>earing bef(»re an inrcrnatic»nal tribunal to seek an interpretation of that 
treat)'. Yet, in a proper case, and \\ itii scrupulous regard for the limitations which 
are necessary, a tribunal bound by international law ought not to shrink from ap- 
plx ing a principle of such obvious fairness. 

... As the moving Part)', the Netherlands asks that the Belgian action with respect 
to the operation of the Neerhai*rcn Lock be declared contrary to the Treaty of 
1863, and that Belgium be ordereil to discontinue that action. Vet in its operation 
of the Bosschexeld I.ock, the Netherlands itself is now engaged in taking precise!) 
similar action, similar in fact and similar in law . I his seems to call for an ap]>lica- 
tion of the principle of equity stared above. 

(^nc result f)f applying the principle will be that even if the Court should be of 
the opinion that the Belgian action w'ith regard to the functioning of the Ncerhaeren 
Lock is contrary to the Treaty of 1863, it should nevertheless refuse in this case to 
order Belgium to discontinue that action. In equity, the Netherlands is not in a 
position to have such relief decreed to her. . . .[P.C././., ser.A/B, no. 70, pp. 73 at 
76'78; 4 Hudson, JVorlJ ('ourt Reports 231-233] 


CAYUGA INDI ANS Cl.AIM (GRb.AT BRI I AIN v. UNriTD STATES) 
fClaims Arbitration iiniler the Agreement of Aug. 18, 1910; aw^ard Iw Commission 
consisting of Alfreil Nerincx, Sir C’harles Fitzpatrick, Roscoe Found, 1926. 
Nielsejt Report, 203, 307 jj. 

Nkrincx, fVes. This is a claim of Great Britain, on behalf of the Cayuga Indians 
Canada, against the United States by virtue of certain treaties between the State 
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of New York and the Cayuga Nation in 1789, 1790, and 1795, and the Treaty of 
1814 between the United States and Great Britain, known as the Treaty of Ghent. 

At the time of the American Revolution, the Cayugas, a tribe of the Six Nations 
or Iroquois, occupied that part of Central New York lying about Cayuga Lake. 
Inuring the Revolution, the Cayugas took the side of Great Britain, and as a result 
their territory was invaded and laid waste by Continental troops. Thereupon the 
greater part of the tribe removed to Buffalo Creek, and after 1784 a consideral)le 
portion removed thence to the Grand River in Canada. By 1790 tlic majority of 
the tribe were probably in Canada. In 1789 the State of New York entered into 
a treaty with the Cayugas who remained at Cayuga l.ake, recognized as the Cayuga 
Nation, whereby the latter ceded the lands formerly occupied l)y the Tribe to 
New York and the latter covenanted to pay an annuity of J500 to the nation. In 
tliis treaty a reservation at Cayuga 1 .ake was provided for. As there was much dis¬ 
satisfaction with this treaty on the parr of the Indians, w ho asserted that they were 
not properly represented, it w as confirmed by a subsequent treaty in 1790 and 
finally by one in 1795, executed In the principal chiefs and warriors both from 
Buffalo Creek and from the Grand River. B\ the terms of the latter treaty, in 
w hich, ns we hold, the covenants of the prior treaties w ere merged, the State 
covenanted, ainong other things, with the “Cayuga Nation” to pay to the said 
“Cayuga Nation” eighteen hundred dollars a year forever thereafter at Canan¬ 
daigua, in Ontario County, the money to be paid to “the Agent of Indian Affairs 
under the United States for the time being, residing within this State,” and, if there 
u'as no such agent, then to a person to be appointed by the Governor. . .. 

Since that time [1811], it is conceded, no part of the moneys paid under the 
treaty has come in any w'ay to the Cayugas in Canada, but the whf)le has been paid 
to Cayugas in the United States, and since 1829 in accordance with treaties in which 
the Canadian Cayugas had no part or in accordance wfith legislation of Ncw» York. 
The claim is: (1) That the Cayugas in Canada, w ho assert that they have kept up 
their tribal organization and undoubtedly have included in their number the prin¬ 
cipal personages of the tribe according to its original organization, are the “Cayuga 
Nation,” covenantees in the rreaty of 1795, and that as such thc\', or Great Britain 
on their behalf, should receive the w hole amount of the annuity from 1810 to the 
present. ... (2) In the alternative, that the Canadian Cayugas, as a part of the 
posterity of the original nation, and numerically the greater part, have a proportion 
of the annuity for the future and a proportion of the payments since 1810, to be 
ascertained by reference to the relative numbers in the United States and in Canada 
for the time being. 

As the occasion of the change that took place in and after 1811 w^as the division 
of the tribe at the time of the War of 1812, those in the United States and those 
in Canada taking the part of the United States and of Great Britain, respectively. 
Great Britain invokes Article IX of the Treaty of Ghent, by wdiich the United 
States agreed to restore to the Indians w ith w honi that fJovernment had been at 
war “ail the possessions, rights, and privileges w hich the\' may have enjoyed or 
been entitled to ” in 1811 before the war. 

Great Britain can not maintain a claim as for the Cayuga Nation for the wdiole 
annuity since 1810 and for the future. In order to maintain such a claim, it would 
be necessary to establish the British nationality of the obligee at the date at which 
the claim arose, riie settled doctrine on this point is w'ell stated by Little, Com- 
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missioncr, in Ahhiattis Q^ase^ 3 Moore, hitcrnationd Arhitratioiis^ 2347-8. See 
also Mexican Claims, 2 Id, 1 353; Dlntond's Ciisc, 3 Id, 2386-8. The obligee was the 
“Cayug? Nation,” an Indian tribe. Such a tribe is not a legal unit of international 
law. 'Lhe American Indians have never been so regarded. 1 Hyde, International 
Law, § 10. From the time of the discovery of America the Indian tribes have been 
treated as under the exclusive protection of the power which by discovery or 
conquest or cession held the land which they occupied. Wheaton, International 
Law, 838; 3 Kent, Commentaries, 386; Breaux v, joncs^ 4 La. Ann. 141. They have 
been said to be “domestic, dependent nations” (Marshall, C.J., in Cherokee Nation 
V. Georgia, 5 Pet. 1, 17), or “Stares in a certain domestic sense and for certain mu¬ 
nicipal purposes” (Clifford, |., in Holden Joy, 17 Wall. 211, 142). The power 
which had sovereigiin^ over the land has alwa} s been held the sole judge of its 
relations with the tribes within its d(jmain. The rights in this respect acquired by 
discovery have been held exclusive. “No other power could interpose between 
them.” (Marshall, C.J., in Johnson v. McIntosh, 8 Wheat. 543, 578.) So far as 
an Indian Tribe exists as a legal unit, it is by virtue of the domestic law of the 
sovereign nation within whose territory the tribe occupies the land, and so far 
only as that law rccogni/cs it. . . . I Icnce the “Ca\ uga Nation,” with which the 
State of New \ ork contracted in 1789, 1790, and 1795, so far as it was a legal unit, 
was a legal unit of New York law. 

If the matter rested here, we should have to say that the Legislature of New 
York was competent to decide, as it did in the Treaties of 1829 and 1831, what 
constituted the “Nation,” for the purposes of the prior treaties made by the State 
with an entit\' in a domestic sense of its own law and existing only for its own 
municipal purposes. 

It does not follow, however, that Great Britain may not maintain a claim on 
behalf of the Cayuga Indians in Canada. Fhese Indians arc British Nationals. They 
have been settled in Canada, under the protection of Great Britain, and subse¬ 
quently, of the Dominion of Canada, since the end of the eighteenth or early years 
of the nineteenth century. There was no definite political constitution of the 
Cayuga Nation, and it is impossible to sa>' with legal precision just what would 
constitute a migration of the nation as a legal and political entity. But as an entity 
of New York law, it could not migrate. . . . 

When the Cayugas divided, some going to Canada and some remaining in New 
York, and when that cleavage became permanent in consequence of the War of 
1812, Great Britain might, if it seemed desirable, treat the Canadian Cayugas as 
a unit of British law or might deal with them individually as British nationals . . . 
If, therefore, the Canadian Cayugas have a Jiust claim, according to “the principles 
of international law and of eciuity,” Great Britain is entitled to maintain it. 

That, as a matter of justice the Canadian Cayugas have such a claim, has been 
the opinion of every one who has carefully and impartially investigated their 
case... . 

It can not be doubted that until the Cayugas permanently divided, all the 
sachems and warriors, wherever they lived, whether at Cayuga Lake, Buffalo 
Creek, or the Grand River in Canada, were regarded as entitled to and did share 
in the money paid on the annuity. Indeed, it is reasonably certain that the larger 
number and the more important of those who signed the Treaty of 1795 were then, 
or were soon thereafter, permanently established in Canada. It is clear that the 
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greater number and more important of those who signed the annuity receipts from 
the date of the treaty until 1810 were Canadian Cayiigas. .. . Everything indicates 
that down to the division the money was regarded as payable tf> and was paid to 
and divided among the (Cayiigas as a people. 1 he claim of the ("anadian Cayugns, 
who arc in fact the greater parr fd that people, is founded in the elementary prin¬ 
ciple of justice that reiiiiires us to look at the substance and not stick in the bark 
of the legal form. 

But there are special circumstances making the equitable claim of the Canadian 
Cayugas especially strong. 

In the first place, the Cayuga Nation had no international status. As has been 
said, it existed as a legal unit only by New York law'. It was a dc fiicto unit, but de 
jure was only w hat Cireat Britain chose to recognize as to the Cayugas w ho moved 
to Canada and what New' York recognized as to the Cayugas in New' York or in 
their relations with New \‘(»rk. As to the annuities, therefore, the Cayugas were 
a unit of New' York law, so far as New \’ork law' chose to make them one. Wlien 
the tribe divided, this anomalous and hard situation gave rise to obvious claims 
according to unixcrsally recognized principles of fusticc. 

In the second place, we must l)ear in mind the de]>endct)r legal position of the 
individual Cayugas. Legally the> could do nothing except under the guardianship 
of some sovereign. 'Fhey could not determine w hat shouKl be the nation, nor even 
w'hethcr there should be a nation Iegnll\'. New' ’N’ork conrinueil to deal w'irb the 
New' York Ca\ ugas as a “naticui.” Oeat Britain dealt w ith the Canadian Cayugas 
as individuals. 7'hc verv language of the treaty w as in this sense imposed on them. 
What 10 them w as a covenant w ith the people of the tribe and its posterity had 
ro be put into legal terms of a covenant with a legal unit that might and did come 
to be but a fraction of the whole.. .. fhe same eonsidcratif»ns of equit\' that have 
repeatedly been invoked by the courts where strict regard ro the legal personality 
of a corporation would lead to inctjuitablc results or to results contrary to legal 
policy, may be invoked here. In such cases courts ha\e m)t hesitated to look be¬ 
hind the legal person and consider the htiman individuals w ho were the real bene¬ 
ficiaries. Those considerations arc even more cogent w Itcrc w e are dealing with 
Indians in a state of pupilage toward the sovereign w ith w bom they w'cre treating. 

There is the more warrant for sc» doing under the terms of the treaty by virtue 
of which we arc sitting. It provides that decision shall he made in accordance with 
principles of international law and of equity. Alerignhnc considers that an arbitral 
tribunal is justified in reaching a decision on unix crsally jecognized principles of 
justice where the terms of suhinission are silent as ro the grounds of decision and 
even where the grounds of decision arc expressed to be the “principles of interna¬ 
tional law.” He considers, how ever, that the appropriate formula is that “interna¬ 
tional Jaw is to be applied with eciuity.” Traite Tbeorique ct Fratiqiie de IJArbi¬ 
trage International, § 30L It is significant that the present treaty uses the phrase 
“principles of international law' and equity.” When used in a general arbitration 
treaty, this can only mean to provide for the possibility of anomalous cases such 
as the present. 

An examination of the provisions of arbitration treaties shows a recognition that 
something more than the strict law must be used in the grounds of decision of 
arbitral tribunals in certain cases; that there arc cases in wdtich — like the courts 
of the land — these tribunals must find the grounds of decision, must find the 
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right nnd the law, in general considerations of justice, equity, and right dealing 
guided by legal analogies and by the spirit and received principles of international 
law. Such an examination shows also that mucli discrimination has been used in 
including or not including “c(]uitv” among the grounds of decision provided for. 
In general, it is used regularly in general claims arbitration treaties. As a general 
proposition, it is nor used where special questions arc referred for arbitration. . . . 

I After discussing the use of the term “cejuity ’ in many arbitration treaties, and 
the reasons for its inclusion or c.xclusion: | 

Also, Art. 38 of the Statute of the Permanent Court of International Justice 
(1920) provides specially that the court may decide ex aequo ct bouo, if the parties 
agree thereto. As An/ilorti points out, however, that much-criticized provision is 
meant for cases such as w e have seen above, w hich call, not for principles of equity, 
but for a degree of comprf>mise. Anzilotti, Corso di Diritto hitcmazionale 64 
(1923). Such a pr)wcr is not necessarily nonjudicial, as Magyary asserts. Die In- 
teriialionalc Schicdsf^cnchtsbarkeit \m Vdlkcrhmide 151-2 (1922). But it is a dif¬ 
ferent thing from what w e invoke in the present case — namely, general and univer¬ 
sally admitted principles of justice and right dealing, as against the harsh operation 
of the legal terminology of a covenant w’hich the covenantees had no part in 
framing and no capacity to understand. 

It remains to consider the United States-Norway Arbitration Award, 1922.'^* 
(17 Avi. Jouru, hit, Lau\ 362, ff.) By Article I of the agreement under which that 
aw’^ard w as made, the decision w as to be “in accordance with the principles of law 
and ccpiity”. . . . (Construing Article LXXIll of the Hague Convention for the 
Settlement of International Disputes (1907) and Article XXXV^II of the Conven¬ 
tion of 1908, the 'rribunal considers, rightly as w'c conceive, that the word droity 
as used in those articles has a broader meaning than that of “law'” in English, in its 
restricted sense of an aggregate of rules of law^ It (|uotes Ivamma.sch to the effect 
that the arbitrator should “decide in accordance with C(|uiry, ex aequo et bono^ 
when positive rules of h\v are lacking.” It then says of the words “law and equity” 
in the agreement under which it was sitting: “The majority of international 
lawv crs seem to agree that these words arc to be understood to mean general 
principles of justice as distinguished from an\' particular system of jurisprudence 
or the municipal knv of any state” (p. 384). Nor only is this the w^eight of opinion, 
hut it is ampl\' home out l)y the language of arbitration treaties as adapted to the 
different sorts of arbitration and the types of (iiiestions w Inch thc\»^ present. The 
letter of Secrctarv' Hughes to the Norwegian Minister, of date February 26, 1923 
(17 Ant. Jmrni. hit. Law', 287-289), in w'hich he protests as to certain features of 
the awards, challenges ihc rule of international law' found by the Tribunal and 
applied to the case. Bur it docs not contest or refer to the Tribunal’s construction 
of the w Olds “I:nv and ciiuity”, as used in the agreement; nor do we think that 
construction is open to question. Our conclusion on this branch of the cause is 
that, according to general and universally recognized principles of justice and 
the anal(»g> of the w'ay in which English and American courts, on proper occa¬ 
sions, k)ok l)eliind what in such cases rlie\' call “the corporate fiction” in the in¬ 
terests of iustice or of the policy of the hnv, ... on the division of the Cayuga 
Nation the Ca> iiga Indians pejinanently settled in Canada became entitled to their 

Also in I V.'N. Refits, of 1nt*l .Mitral Awards 307. 
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proportionate share of the annuity and that such share ought to have been paid 
to them from 1810 to the present time. 

But it is not necessary to rest the case upon this proposition. It may be restevi 
upon the strict legal basis of Article IX of the Treaty of Ghent, and in oiir judg¬ 
ment is to be decided by the application of that covenant to the equitable claim of 
the Canadian Cayugas to their share in the annuity. 

Article IX of the Treaty of Ghent, so far as material, reads as follows: “The 
United States of America engage to put an end, immediately after the ratification 
of the present treaty, to hostilities with all the tribes or nations of Indians with 
w^hom they may be at w’ar at the time of such ratification; and forthw ith to restore 
to such tribes or nations, respectively, all the possessions, rights, and privileges 
wdiich they may have enjoyed or been entitled to in one thousand eight hundred 
and eleven, previous to such hostilities.” The former portion of this covenant 
clearly refers to the Indian tribes on the public domain of the United States knowm 
then as the Western Indians, and was so construed by the United States, w'hich 
proceeded to make special treaties of peace w ith those tribes. On its face the re¬ 
mainder of the covenant seems to apply squarely to the Canadian Cayugas, who 
had been actually in the receipt and enjoyment of their share of the annuity from 
the Treaty of 1795 down to the eve of the war of 1812... . We think the covenant 
in Article IX of the Treaty of Ghent must be construed as a promise to restore the 
Cayugas in Canada who claimed to be a tribe or nation and had been in the w^ar 
as such, to the position in which they wxrc prior to the division of the nation at the 
outbreak of the w ar. It w as a promise to restore the situation in which they re¬ 
ceived their share of the money covenanted to be paid to the original undivided 
nation. There arc but tw’o alternatives, each quite inadmissible under cvery-day 
rules of interpretation. One is that the promise has no meaning but was, as it was 
urged in argument, a provision inserted to save the face of the negotiators. I'he 
other is that the tribe or nation must be taken to be the entity of New York law% 
not the Canadian Cayugas as British nationals. As to this interpretation, the remark 
of Chief Justice Fuller, in Bmthc v, Dennis, 133 U.S. 514, 520-21, is pertinent. He 
says: “It would be a remarkable thing, and w e think without precedent in the his¬ 
tory of diplomat*)', for the Government of the United States to make a treaty wnth 
another country to indemnify its own citizens for injuries received from its ow n 
officers.” It would be no less strange and unprecedented for the United States to 
covenant with another power to restore the rights of its own nationals under its 
exclusive protection. In order to give this portion of the article any meaning, wc 
must take it to promise that the Indians who had gone to Canada and had sided with 
Great Britain on the splitting up of the original nation, w ere to be put in the status 
quo as of 1811, even if legally the New' York Cayuga organi'zation was now^ the 
nation for the strict legal purpose of the covenant in the Treaty of 1795. . . . 

We a'leard one hundred thousand dollars.'^* 

Note 

There has been much discussion of the purport of the provision that the International 
C ourt of Justice m ay “decide a case ex aequo et hono, if the parties agree thereto.” 

For discussion of “eqiiiry” in international law, and in international arbitrations, sec Nielsen 
Report 273-286, 305-306, bitterly opposing this decision. See also Bcrlia, Ponee dc la clause de 
jugement en equite en droit des gem (1937); Friedmann, Coiuributioit of English Equity to the 
Idea of an International Equity Tribunal (1935). 
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The Permanent Court of International Justice, and the International Court of Justice, 
have never been called upon to render a decision “cjt aequo ct hono'\ Jn the Free Zones 
case [P.C././., Ser. A, no. 24 at 10 (1030)] the Permanent Court of International Jusuce 
said: “Moreover, even assuming that it was not incompatible with the Court’s Statute 
for the Parties to give the Court power to prescribe a settlement disregarding riglits 
recognized by it and taking into account considerations of pure expediency only, such 
power, which would be of an absolutely exceptional character, could only be derived 
from a clear and explicit provision to riiat effect which is not found in the Special 
Agreement” (between rrance and Sw'itzerland, submitting the controversy to the 
Court). 

Judge Kellogg, in a separate opinion concurring in the result, said, with respect to 
the contention of the French agent, that the scct)nd paragraph of Article 38 of the 
Statute empowers the Court to draw up a new agreement for the parties: 

“While this Court has never exj^ressly passed upon the meaning of rliis provision, it 
is significant that, in all the cases decided by it, the Court has never attempted to exer¬ 
cise a jurisdiction extending beyond that of deciding legal questions betw’cen nations, 
or the giving of advisory opinions on such questions to the Council of the League. 

‘The authority given to the (A»urt to decide a case ex aequo et hono merely empowers 
it to apply the principles of e<iuiiy and justice in the broader significance of this latter 
word. In drafting Article 38 the framers of the Court s Statute were laying down rules 
for the decision of questions coming before the Court. International conventions must, 
of course, be construed; international customs taken as evidence of general practice 
accepted as law^ form aiunher means of determining what constitutes international law^; 
general principles of law rccogni/ed by civilized nations might include, not only in¬ 
ternational law, but such rules of domestic law as would be applicable to the decision 
of the case in hand. ... It is then provided that the Court may apply, in the decision 
of a case, the principles of e(|uify and justice. For the i)urpose of the present case, it 
might be sufficient to point <iut that the Farties have not agreed that the (A)urt should 
decide the questions involved ex aequo ct hono. But had tlie Assembly of the League, 
w'hich added, practically w'ithout discussion, this provision to the draft of the Stature, 
udiich had been prepared and debated at length by the Committee of Jurists, intended 
that this addition to the Sratuie should throw open the doors of tlic Court to questions 
involving the making of agreements between nations and the decision of disputes of a 
purely political nature, in accordance w'ith considerations of political and economic ex¬ 
pediency, it is most improbable that this language would have been deemed sufScient 
or have been used. ... It w'as added by a Committee of the Assembly and finali>^ 
adopted by the League and submitted to the various governments. Neither in the 
records of the proceedings of this CAimmittee nor in its report to the League, is there a 
suggestion that this pro\'ision of the Statute was intended to give the Court jurisdiction 
of political and economic qviestions w hich the Court might settle without regard to 
treaty rights or principles of law" and equity. In fact, quite the contrary, llie provision 
w"as suggesteil by M. Fromageot of France, wdio simply desired to add . . . that the 
Court might decide on principles of ‘law' and justice’, wdiich would have resulted in 
simply adding the w"ord ‘justice’ to sub-division 3. To express this view the clause was 
adopted autliorizing the Court to decide matters ex aequo et hono. But M. Fromageot 
stated that this ‘clause’ did not imply that the Court might disregard existing rules and 
the existing rules w"i*re those laid dowm in article 38, whereby the Court w"as to base its 
decision of questions upon treaties and conventions between nations and upon principles 
of law.” F.C././., Scr. A, No. 24 at 39-41 (1930). 

Occasional decisi()ns have been given by international tribunals directed to decide 
ex aequo et hono. For example, in connection w'ith the settlement of the Chaco con¬ 
flict, Bolivia and Paraguay agreed in a treaty of July 21, 1938, that the boundary line in 
the disputed area should be dcterniined by the Presidents of Argentina, Brazil, Chile, 
Llnited States, l^eru, and Uruguay, “in their capacity as arbitrators in equity", w'ho, acting 

"^^See inter alia, Max Habicht, Power of the International Judge to Give a DecUion “Ex*- 
Aequo et Bono” (1935); Laiirerpacht, Function of Law in the International Community 313-328 
(1933). 
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€X aeqtio et bona, will give their arbitral award.” The arbitrators were directed to 
“render the decision after having iicard the parties anil according to their true knowledge 
and understanding, taking into consideration the experience acquired l)y the Peace 
Conference and the suggestions of the military advisers to that organi/atioii,” and were 
empowered to act through plenipotentiary delegates. 'Fliroiigh tlieir plenii>orentaries 
the arbitrators rendered an award on October 10, 1938, stating that in addition to aerial 
photographic surveys and inspection of the terrain by an Advisory Military Commis¬ 
sion, the arbitrators “have taken into account the data accumulated by the l^eace Con¬ 
ference, as well as the needs of the parties with regarti to their mutual security and 
geographic and economic requirements.” and that they were satisfied tliat the line which 
they set forth “is equitable.” The award was accepted b>’ Bolivia arid Paraguay 

In the Gtiaicmahi-Homiitras Uoiwdary Arbaraiion of 1933, tlie special arbitral tri¬ 
bunal was to detennine the boundary according to the uti possidetis of 1821,"" with 
the qualification that “if the Tribunal finds that one or both parties, in their subsequent 
development, have established beyond that line, interests which slionld be taken into 
account, the Tribunal shall modif)', as it may sec fit, the line of tlie Uti Possidetis of 
1821, and shall fix the territ<»rial or other compensation which it may deem just that 
either party should pay to the other.”'In the case of liW/es Pui'bd'* the sole arbiter 
was to decide ''ex aapto ct bovo'' whether Panamanian police had exceeded the powers 
reasonably vested in an agent of tlie public order w hen in 1929 rhex* tried to take a 
drunken Irishman to a I^inama police station; the arbiter found no excess and hence no 
responsibility of Panama for the death of the Irishman. Likew ise in the Maredovitw 
Claims^ the United States and Chile agreed to submit to the King of Belgium, “lo decide 
wuth full powers and proceeding ex aeipto ct bemo^'' the validity of an American claim 
for seizure by Chilean authorities in 1819 (during the Chilean war with Spain) of 
certain gold in w'hich Americans claimed a part interest though CTiilc contended it w as 
Spanish-owned. On May 15, 1863, the King of Belgium made an award in favoi of the 
L’nited States, finding that the seizure took place on land, and that “according to the 
law of nations, private property is not sei/ablc on land, whetlier it l)cIongs to a neutral 
or to an enemy.” 

VV'hat appears to be the difTereiice between “equity” and decisions made “c.r actj/to 
et bond*'? How far can an international tribunal which is to decide according to “in¬ 
ternational law,” or according to the sources of international law' laid dowm in Article 
38 of the International Court of Justice Statute, make use of “equity” in reaching its 
decision? 

Arc the several sources of international law eniinieratcd in Article 38 to be used 
successively, or simultaneously, in finding the law applicable to a given situation? It 
appears that by treaty (»r convention the parries may derogate from the iiormal rules 
of international law in so far as concerns their inuuial relations. Is it also true that 
customary international law prevails over “general principles”? I)(»es the language of 
Article 38, referring to “judicial decisions and the teachings of . . . piil)!icists” as “sub¬ 
sidiary means ft»r rhe determination of rules of law ,” indicate that these arc primarily 
evidences wherein to find the rules derived from treaties, customary law, and general 
principles of law? 

Codification of International Law — Etliiorial note. In view of the com¬ 
plexities and scattered character of the sources of international law, many official 
and unofficial efforts, both national and international, have been made to codify 

See Report of Dclcgntion of U.S.A. to the Peace Conference Held at Buenos Aires July 1, 
1935-january 23, 1939 (Dept, of State, hit'l Coiderevcc Scr. 46), pp. 148, 173; 3 U.N. Repts, of 
Int'l Arb, Awards 1817; 33 A?ti. J. hit'l L. 180 (1939). I'or comment, see 1.. Woolsey, “I'hc 
Settlement of the Chaco Dispute” 33 Am. /. Int'l L. 126 (1939); M. LaFoy, I'hc Cbaro Dispute 
and the League of Nations (1941). 

See p. 293 infra. 

^**2 U.N. Repts. of Int'l Arb. Awards 1307; Annual Digest, 1933-34, case 46. 

3 U.N. Repts. of Int'l Arb. Awards 1439 (decision of July 6, 1933). 

Moore, Int'l Arhitrathm 1449; 1 Malloy's Treaties 183, 12 Star. 1083. 
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various portions of the field or even the entire body of international law. Some 
such codifications have been officially adopted in treaty fonn,**^ while others stand 
merely as the expression of views of the writer or of the group which adopted 
them/- Even \\ hcie these efforts have as yet failed to l)ring about actual codifica¬ 
tion, they have often left invaluable material in research and discussions, which, 
like the treaties and expressions of views referred to, are often quoted or cited in 
this casebook. The League of Nations Codification Conference of 1930 at The 
Hague worked on the subjects of Nationality, Territorial Waters, and State 
Responsibilit\', but was only al)lc to reach agreement on certain conventions in 
the field of Nationality. 

An example of this process is seen in the gradual development of the rules of 
land warfare into the form taken in the Hague (Convention of 1907.”‘ The first 
significant modern attempt to codify the customary law was the Ivstructions for 
the Govcnimicvf of Annies of the Umicd Suites in the Field, issued by the United 
States CJovernmeiu as (iencral Orders 100 of April 24, 1863, after the draft by Dr, 
Francis laebcr had been rc\ ised by a board of army officers.^"* 'This was largely 
drawn upon by the official diplomatic, conference at Brussels in 1874, which reached 
agreement upon the (unratified) Declaration of Brussels,^*' as well as by’^ the 
unofficial experts who formed the Imtirnt dc Droit hncrvational and in 1880 
produced the “Oxford Mannar' of internalitmal law rules of warfarc.^^ These 
efforts culminated in the Hague Peace ("onferences of 1899 and 1907, where, on the 


Kxan^plcs nre the I laijiic C^inivcntions of 1899 and 1907 on vari«ms aspects of peaceful scttle- 
nicnr, war, and neutrality; the Inter-Anicrican CoiiAcntions adj>i)tcd at T (abana in 1928 on Rights 
and Duties of States in the I vent of Cavil Strife. Startis of Aliens, C>Mnincr:ial Aviation, Con¬ 
sular Agents, Maritime Ncurraliry, Diplomatic Officers, Asylum, attd Treaties; and in the field 
of prlNarc imernarional law or conflict of laws the Bustamante C2f»dc adt»ptcd in treaty form 
In’ fifteen Latin-Amerieati Republics since I92S, and the I laguc Omvenrions adopted in 1902 
and 1905 by varitms liuropcan stares. 

Perhaps the best known codes of intemational law prepared by private individuals were 
tbt)se published by the Swiss Piluntschli in 1868 and by tl\c Italian I'iore in 1890. 'I'be Institut 
de Droit Internarional and the Inrernational Law Association are iniernarional groups of legal 
experts who periodically pr<‘jiarc and publish res»>lutic»ns or draft rules on various aspects of 
international law, both public and private. Perhaps the best known cooperative efforts of this 
type, on a purely national scale, have been the work c»f the grou]> known as the I harvard Re¬ 
search in Inrernational Law, wliicii proceeded in soincwbar similar fashion to the American 
Law Institute in the hitters preparation of its Resrateinents of various fields of the common 
law; the Harvard Research published its studies in the form of draft conventions, with full 
conmienraries discussing the authorities upon which the conclusicins were based, in 1929, 1932, 
1935, and I939 (they may he found in supplements to the Ain. /. In/'l /.. for those years). 

Tor documents on the Hague (>)nfcrcncc, sec 24 Am. J. Inti L. Supp. 1-79, 169- 258 (1950); 
and for comments see J. S. Reeves, “The Hague Cxinfcrcnce on the Codification of International 
LawV* 24 Am, J. Int'l L. 52 (1950); .M. O. Hudson, “The First C2onfcrcncc for the Codification 
of International Law,” id. 447; I liinter Miller, “1 he Hague Codification Conference,” id. 674. 
On special aspects, sec R. W. FIniirii(»>'. “Nationality (Conventions . . . id. 467; Reeves, “The 
Codification of the Law of rerriroriai Waters,” id. 486; G. H. Hackvvorth, “Responsibility of 
Stares . . . id. 500; L. M. Bbrcliard, “Responsibility of States at the Hague Codification Con¬ 
ference,” id. 517. Cf. J. L. Brierly, “ Fhc Future of CJotlificarion,” 1951 Brit. y.B. Inti L. 1. 

See p. 604 et sap infra. 

Text convenicntlv found in Wilson and Fucker, International Laxv^ appendix 2 (9th ed., 
1935). 

Actes de la Conferenre de Bruxelles (1874). An English version is found in A. P. Higgins, 
The Ha^tc Veacc Conferences, p. 275 (1909); see also <>5 Brit. & For. State Papers 1004 et seq. 
(1881). 

‘*'^5 Annuaire de Vlnstimt de Droit International 157 (1882), English traiislaiioii in J. B. Scott, 
Resolutions of the Institute of International Laio 25 (1916). 
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basis of these earlier drafts and of other national regulations governing land war¬ 
fare, the Hague Convention was adopted in treaty form in 1899 and revised in 
1907. These Hague Conventions have been w idely ratified, and have come to be 
regarded as statements of present-day customary international law concerning 
warfare. 

With the hope of continuing and enlarging upon the w^ork of the League in this 
field, the San Francisco Conference rejected the proposition that the General 
Assembly of the United Nations (whether w ith or without the concurrence of the 
Security Council) should have authority to “enact” rules of international law 
which should become binding on members, but adopted Article 1J, paragraph 1(a) 
to the effect that “The General Assembly shall initiate studies and make recom¬ 
mendations for the purpose of . . . encouraging the progressive development of 
international law and its codification.” It w as thought that “ ‘progressive develop¬ 
ment’ would establish a nice balance between stability and change, whereas ‘re¬ 
vision’ w ould lay too much emphasis on change.” Late in 1948 the International 
Law Commission of the United Nations was e.srablishcd, cr)nsisting of fifteen indi¬ 
vidually qualified members elected by the (Jcncral Assembly and representing the 
main “forms of civilization and principal legal systems.” Its w'ork has been chiefly 
in the field of public international law*, but not to the exclusion of problems of 
private international law . Article 15 of the International Law Commission Statute 
states that codificaiion “is used for convenience as meaning the more precise for¬ 
mulation and systemi/ation of rules of international law in the fields where there 
already has been extensive practice, precedent, and doctrine,” while progressive 
development “is used for convenience as meaning the preparation of draft conven¬ 
tions on subjects which have not \ et been regulated by international law or in 
regard to wdiich the law^ has not as yet sufficiently develo[)ed in the practice of 
States.” 

Especially after the comparative lack of success of the 1930 Hague Conference 
convoked by the League, there has been much debate as to the best methods for 
achieving codification, and as t<» w hether codification is desirable and practicable."^’ 


»«Scc 9 UNCIO Dnewnent!: 69-70, 177-178, 240-249, 345-.147, 423 -424; 13 id. 751- 754. 

**"See, inter alia. Secretariat memoranda prepared in 1947 on: Methods fnr Fncoiiraging the 
Progressive Dcvelofimcnt of International I.aw and its Eventual Codification, A/AC.10/7; 
Methods for Enlisting the Cooperation of Other Bodies, National and International, Concerned 
with International I.aw, A/AC.IO/22; 'Ehc Codification of International Law in the Inter- 
American System with Special Reference to the Methods of Codification, A/AC.10/8; the mem¬ 
orandum of the Secretary General on Survey of International Law in Relation to the Work of 
Codification of International Law, A/CN-.4/l/Rcv. 1 (1949); and the Reports of the Interna¬ 
tional Law Commission contained in the General Assembly, Official Records^ 1949, Supp. No. 10 
(A/925); 1950, Supp. No. 12 (A/1316); 1951, Supp. No. 9 (A/185S). 'I'hesc Reports have also 
been published in 44 Am. J. IntU L. 1 and 105 (1950), 45 id. 103 (1951). International 

l.aw ComniLSsion documents are classified in the United Nations publications as A|ssembly]/CN 
[Commission 1.4/-. 

'”*Sec, generally, I Olifn ithem/^s Intcrvational Law 53 66 (Lauterpaebt 7tb ed., 1948) and bib- 
iiograpli)' cited; United Nations Secretariat, Bililiography on the Codification of International 
l.aw, A/AC.10/6 (1947J- Of jjarticular significance, see Sir Cecil Hurst, "A Plea for tbe Codi 
fication of International Law on New Lines,” >2 Tramaciiorts of the Grotius Society 135 (1946). 
arguing that the task cannot be dr»ne by governments or rbeir representatives, nor on an indi¬ 
vidual basis, and urging joint action of national .ind internarional groups. 
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Section D. Application of International Law 

It is the purpose of this section to call attention to some of the ways in which 
international law is applied, to some of the fora in which it is treated as a basis 
for decision. Its primary sphere of application is, of course, between independent 
states, which may be regarded as the “persons’' usually governed by international 
law in the world community. International law also provides rules of decision 
for national (“municipal,” “domestic,” “local”) courts and other bodies, when 
controversies or problems involving it come before such national agencies. In an 
intermediate position, is the role of international law in controversies between the 
members of a federal state. 

L Internationally, 

Procedures for Settlement of International Disputes — Editorial Note. The 
application of any system of law, and above all of a customary law, finds its 
greatest place in action taken according to its rules and principles rather than in 
litigation or the sciilement of controversies which have arisen between parties. 
It is believed that the daily reliance upon international law^ in the normal relations 
between states far exceeds in frcipiency, and probably in importance, its role as a 
basis for settlement of differences. Howxver, the international community has 
developed a variet\^ of procedures whereby states may adjust their differences 
and settle their disputes, in the course of which more or Jess use is made of inter¬ 
national law'. Tlius, Article 33 of the United Nations Charter provides in addition 
to arrangements for action b} the United Nations under ensuing articles, that “The 
parties to any dispute, the continuance of which is likely to endanger the main¬ 
tenance of international peace and security, shall, first of all, seek a solution by 
negotiation, en<.juiry, mediation, conciliation, arbitration, judicial settlement, resort 
to regional agencies or arrangements, or other peaceful means of their own 
choice.” 

Although judicial settlement and arbitration arc the means of settlement wherein 
the decision is l)ased solely on international law, considerations of international law 
may play an important part in the adjustment of differences by the parties through 
direct negotiation, or in settlements effected by the parties as a result of the offer 
of good offices, mediation, or reports of commissions of inquiry or conciliation, as 
well as in settlements effected on what may be regarded as the “political” level 
through the LTnitcd Nations (or the League of Nations or regional agencies). 

The simplest of these processes, although probably the one by which the larger 
number of day-to-day differences arc adjusted, is direct negotiation between the 
states concerned. Through an exchange of view s, usually via diplomatic channels, 
agreement is reached in a mutual process of give-and-take. Such solutions of 
troubles may be based upon existing rules of international law and go towards the 
establishment of practices w hich may become a part of wdiat the parties regard as 
customary international knv. Fnmi the diplomatic correspondence in which each 
side sets forth its position, and from the sctrlement reached, it is often possible 

VVirli rcspcci to rlu^sc means of scrilcmeiii of dispnie, see 6 1 lackworrh, International Law 
I-I47 (1943); 2 Oppeiihcim, hitentatio7ial Law 1*96 (6tli cd.; Laiiterpacht cd., 1940); Brierly, 
Law of Nations, chap. S. On the work of the Interim Committee of U.N. General Assembly in 
this field, sec Hyde, “Pcacefnl Scrrlcmcnt” International Conciliation No. 444 (Oct. 1948), 
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to draw valuable evidences as to international law. However, the documentation 
is often verbose and difficult to find, while the conclusions which may be drawn 
are comparable to those which in private law might be based upon an exchange 
of briefs between litigating parties and then a settlement out of court. 

More formal in character are ^ood offices of a state not a party to the contro¬ 
versy, in order to bring the parties together in direct negotiation, or mediation, in 
which the mediating state (or individual or organization) rakes part in the discus¬ 
sions or proposes a possible solution. As Hague Convention 1 of 1907 states in 
Article 6, “Good offices and mediation undertaken either at the request of the 
parties in dispute or on the initiative of Powers strangers to the dispute have 
exclusively the character of advice, and never have l)inding force.” 

The process of inquiry is designed to facilitate settlement of “disputes arising 
from a difference of opinion on points of fact, . . . elucidating the facts by means 
of an impartial and conscientious investigation.” Under this Convention (and 
its predecessor of 1899), the parties to such a dispute were to establish a Commis¬ 
sion of Inquiry which should investigate and report on the facts. As the American 
Delegation to the 1907 Hague Conference reported, “It was and is an international 
commission charged with the duty of ascertaining the facts in an international 
dispute, and its duty is performed when the facts in controversy arc found. It docs 
not render a judgment, nor does it apply to the facts found a principle of law, for it 
is not a court.” A famous case in which such a Commission was used was the 
Dogger Bank incident of 1904. In that case, dining the Russo-Japanese war in 
October, 1904, the Russian Baltic Fleet, on its way to the I'ar East, fired in a fog 
on the Hull English fishing fleet off Dogger Bank in the North Sea, killing two 
fishermen, injuring others, and destroying considerable propertw Great Britain 
demanded apology, damages, and punishment of the ofljccr responsible. As Russia 
maintained that the firing was due to the approach of a Japanese torpedo-bt)at, the 
parties agreed on November 25, 1904 to set up a commission of British, Russian, 
American, Frcncli, and Austrian admirals. On Februar}' 26, 1905 the CoiTimission 
made its report, finding that no torpedo-boats were present, that the opening of fire 
w'as unjustifiable, that the Russian commander was responsible, but that the facts 
did not “cast any discredit upon the military qualities or the humanity” of the 
commander or his squadron. As a result of this report, the incident was closed by 
the payment of /65,000 by the Russian Government to the British Government 
to indemnify the victims and their families.”-'^* 

Beginning in 1913 the United States entered into a number of bilateral “Treaties 
for the Advancement of Peace” \\’hich embodied the “Bryan Peace Plan.” Under 
these treaties (48 were eventually concluded), the contracting parties agreed “that 
all disputes between them, of every nature whatsoever, to the settlement of which 
previous arbitration treaties or agreements do not apply in their terms or are not 
applied in fact, shall, when diplomatic methods of adjustment have failed, be re¬ 
ferred for investigation and report to a permanent International Commission” to be 
composed of five members, one chosen from each country by the government 
thereof, one chosen by each government from any third country, and the fifth 

Star. 2 Abillov, Tmiiius 222U (UUO). 

Art.9. 

'♦‘*6 Mackwonh, IntematioTial Law 4. 

'‘'•'•Scott, flaRiic Court Reports 401. 
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ro be chosen l)y conn non agreeincnt of the two governments, not being a citizen 
of cither country. I he treaties provided tliat tl\e report of such a Commission must 
lie completed within one year unless the time is limited or extended by mutual 
agreement, and that the parties agree “not to declare war or begin hostilities during 
such investigation and before the report is submitted.” However, the parties 
“reserve the right to act independently on the subject matter of the dispute after 
the report of the Commission shall have been submitted.”*'^® 

The institution of conciliation developed out of the International Commission of 
Inquiry and the Permanent Commissions of the “Bryan I'rcaties.” This involves 
the reference of a dispute to a commission of persons whose task is to find the facts 
and make a report containing recommendations for a sctrleinent, which each party 
to the dispute remains free to accept or reject as it chooses, without legal obliga¬ 
tion and without oblot|uy for laihire to comply with the recommendations. The 
recommendations may take into account any applicable rules of international law 
or may be based S(jlcl\' upon considerations of international policy. Conciliation 
differs basically from arbitration or adjudication in that under conciliation the 
parties have no legal dutv to adopt the recommended settlement, while a legal obli¬ 
gation does exist to comply with the judgment or award of an international court 
or arbitral tribunal. A great number of treaties in the period between World War 1 
and World War il made more or less elaborate provisions for conciliation.*'^ How¬ 
ever, there have been practically no recorded instances of recourse to the ma¬ 
chinery set up by these treaties (other than to the League of Nations). On the 
other liaiul, settlement b\' the Council or Assembly of the League of Nations,®* 
and more recently b) the Security Council or General Assembly of the United 
Nations, has become of very real importance. The student should here read wdth 
care the provisions of the United Nations Charter regarding settlement of dis¬ 
putes,®* as well as those regarding L'niied Nations action in case of threats to 
peace and security."’® 

Settlement of international disputes by the application of rules of law to the facts 
is found in the processes of international arbitration and international adjudication. 
Describing the former, Hague Convention 1 of 1907 states in Article 37: ‘inter¬ 
national arbitration has for its object the settlement of disputes between States by 
Judges of their ow n choice and on the basis of respect for law. Recourse to arbitra¬ 
tion implies an engagement to submit in good faith to the award.” Resort to inter- 

®***Scc 6 1 lackwurth, hitcrnatiunal Law 5. 

On these treaties, see I labielit, Vost-War Treaties for the Pacific Svitlancnt of International 
Disputes (Jy3l); United N.'irinns, Systematic Survey of Treaties for the Pacific Settlement of 
International Disputes, 1928-1948 (1948); see also, bibliography in 2 Oppcnheiin, International 
Law 12 (7th ed.; Laiiterpaeht, ed., 1948). 

6 llackworth. International Law 17-20; 2 Oppenheim, International Law §§ 25b-26g 
(7th cd.; Lauterpachr, cd., 1948) Note that under Art. 15 of the League Covenant, if a report 
recoinincnding a solution of a dispute were unanimously agreed to by the members of the 
Council other than one or iixjrc of the panics to the dispute, “'riic Members of the L.eaguc 
agree that they will not go to war with any party to the dispute which complies with the 
recommendations of the report”; while if the report is nor unanimously agreed to (aside from 
the parties), “the Members of the League reserve to themselves the right to take such action as 
they consider necessary for the maintenance of right and justice.” 

»»Chap.6. 

’®®Chap. 7; see also Goodrich and llambro. Charter of the United Nations, Commentary and 
Documents 257-308 (rev. ed., 1949). 

36 Star. 2199; 2 Malloy, Treaties 2220 (1910). 
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national arbitration has been fairly frequent during the past 150 years.*'’- In some 
measure differing from arbitration within the municipal or national law frame¬ 
work, international arbitration is regarded as essentially a judicial process, distin¬ 
guished from the newer process of adjudication before a permanent international 
court chiefly by the ad hoc character of the tribunal and the extent of control over 
the arbitration by the parties to the dispute. 

Those seeking the settlement of a dispute by adjudication before a court, whether 
a domestic court or the International Court of Justice, may bring their case before 
an existing tribunal operating under an established procedure. States which wish 
to submit a dispute to arbitration must agree upon the constitution of the tribunal 
and the procedure which it will employ, 'riicre is no uniform practice in the 
appointment of arbitrators, but frcc|ucntly each party names an arbitrator of its 
choice, and then one or more “neutrar’ arbitrators arc chosen by common accord 
or named by some outstanding person such as the head of a state or principal 
official of an international organization. At times the parties agree on a neutral 
arbitrator as the sole member of the tribunal. The Hague Peace Conference of 
1899 and 1907 endeavored to facilitate resort to arbitration through establishing 
the so-called Permanent Court of Arbitration. Dilficulrics in finding a method of 
choosing judges which would satisfy both the Great Powers and smaller states 
prevented the formation at that time of a true international court; but the parties 
to the Conventions on Pacific Settlement of International Disputes, which were 
concluded at those Conferences, decided upon procedures to be followed in arbi¬ 
tration, and agreed that each should name four persons as potential arbitrators. 
These persons were listed b)' the Bureau of the Court established at 1 he Hague, 
and arbitral tribunals might be chosen from the panel thus formed. A considerable 
number of international arbitrations have been conducted by tribunals formed 
under the Permanent Court of Arbitration.’"-* 

In addition to establishing ihe tribunal and selecting its personnel, the parties to 
an arbitration have to stipulate (usually in an agreement know n as the contproinis) 
the exact subject of the dispute and the jurisdiction of the tribunal, the procedures 
to be followed, the manner in which expenses will be defrayed, and so on. The 
parties may confer jurisdiction on the tribunal to decide a single case or answer a 
single question, or to deal with a large number of cases (as is usual with mixed 
claims commissions). The parries likew ise may provide that the tribunal is to arrive 
at its decision by the application of international law to the facts found on the ba.sis 
of evidence submitted. Or they may lay dowm specific rules which arc to be 
applied by the tribunal even though they do not form a parr of general international 
law. Or at times liability may be admitted and the arbitrators’ task limited to 
determining the extent of damages suffered. It therefore is very important, in 
studying international arbitral aw^ards, to be aware of the terms of submission. 

lO^Somc notion of arbitration ihrough the ages m-iy be had from Jack.son M. Ralston, Infer- 
national Arbitration ^rom Athens to Locarno (1929). For original texts and discussions of 
problems of international arbitration, see Moore, History and Dif^est of International Arbitra¬ 
tions to Which the United States Has lieen a l*arty (l«9S)i Ralston, Law and Procedure of 
International Tribunals (rev. cd., 1926), and Suppl, (1936). Sec also A. Al. Siuyt, Survey of 
International Arbitrations 1194-1938 (1939); I). Schindler, Die Scbieds^crichtsharkeit sen 1914 
(1938). 

103 These cases arc collected in Scott, Haffuc Court Reports (1916), and Hamc Court Re 
ports^ Second Series (1932). See also G. G. Wilson, 'The Hafittc Arbitration Cases (1915). 
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When the tribunal departs from the terms of the agreement under which it is to 
function, any award which it may purport to make is not regarded as legally 
binding. For the difficulties which may arise in this fashion or otherwise in inter¬ 
national arbitrations, see Carlston, Process of Interiiational Arbitration (1946). 

International arbitral procedure varies from tribunal to tribunal according to 
the provisions adopted in the agreement establishing the tribunal or the rules for¬ 
mulated by it when the trilninal is left free to establish its own procedure. Usually 
full written statements of the case and arguments, with written evidence attached 
as annexes, are submitted by each party, and there is oral argument for each side. 
Submission of oral testimony by witnesses is somewhat unusual, primary reliance 
usually being placed upon documentary evidence and sworn statements in writing. 
In the absence of better evidence, affidavits may have considerable weight. As 
Hackworth writes: 

International law does not lay down hard and fast rules concerning the character or 
weight of evidence in international arbitrations or rules which closely approximate the 
technical rules followed in proceedings before domestic courts; admissibility of evi¬ 
dence and the weight to be attached to it is largely left to the arbitral tribunal. For the 
most part the rules followed by such tribunals arc more elastic and more liberal than 
those generally followed by domestic courts. 

The absence of a jury in international arbitrations, and the fact that arbitrators 
are likely to have backgrounds of various private-law systems, accounts for many 
divergencies from common law rules of e\ idence.^*'*'^ 

In 1920 under the League of Nations a true international court was created in 
the Permanent Court of International Justice which the United States 

never joined. With the formation of the United Nations in 1945, this Court was 
converted into the International Court of Justice, whose Statute (annexed to the 
United Nations Charter) is substantially the same as that of the P.C././. At this 
stage in the course the student should read Articles 92-96 of the United Nations 
Charter, and the entire Statute of the International Court of Justice, noting in par¬ 
ticular how the Court is set up, its jurisdiction, its procedure, the effect of its 
decisions, and ihc provisions regarding advisory opinions.^'*^ 

This resume of methods of peaceful settlement of international disputes would 
not be adequate if it failed to call attention to the most serious defect of such 
means, namely, that in the alisence of specific treaty provisions there is no legal 
duty to use any particular means of settlement. The chief troubles do not lie in 
the lack of adequate institutions and procedures (of which a multiplicity exist), 
nor even in the lack of enforcement measures to carry out decisions rendered. 
When states submit disputes for legal settlement they normally carr}^ out the 
award, while recommendations of conciliating bodies are likely to have some effect. 
The real difficulty is that a state is under no legal compulsion to submit its inter¬ 
national disputes to any tribunal, except as it may consent to do so. Even the Inter- 

6 International Law 98. 

106 Sec Sandifer, Evidence before International Tribunals (1939); 1 Wigniore, Treatise on 
the Anglo-American System of Evidence, §§ 4ni, pp. 146-158 (3d ed., 1940). 

106 With respect to this Court, as well as the whole process of peaceful settlement of inter¬ 
national disputes, a standard work is Hudson, The Vermanent Court of International Justice, 
1920-1942 (1943). 

^<*"See O. J. T.issitzyn, The International Court of Justice (1951); G. Schwarzenberger, 
“Trends in the Practice of the World Court,” 4 Current Legal Problems 1 (1951); and annual 
articles by M. O. Hudson in Am» /. InPl L. 
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national Court of Justice has jurisdiction only when both parties to the dispute 
agree that it shall have jurisdiction. In the absence of such agreement, there is no 
means by which a would-be plaintiff state may bring another into court without 
the latter’s consent, or obtain a judgment by default if the defendant stare fails to 
appear. Partial steps in this direction, however, have been taken through treaties 
which (in what is usually termed a “compromissory” clause) confer automatic 
jurisdiction upon the International Court of Justice (or some other body, such as 
an arbitral tribunal) over disputes arising from interpretation or application of the 
treaty; and through the so-called “Optional clause’' for compulsory jurisdiction 
of the Court. Under the latter,’^^^ states may, if they will, give in advance their 
consent to being sued, by declaring “that they recognize as compulsory ipso facto 
and without special agreement, in relation to any other state accepting the same 
obligation, the jurisdiction of the Court in all legal disputes concerning: (a) the 
interj^retation of a treaty; (b) any question of international law; (c) the existence 
of any fact which, if established, would constitute a breach of an international obli¬ 
gation; (d) the nature or extent of the reparation to be inaLic for the breach of an 
international obligation.” 

The acceptance by the United States of compulsory jurisdiction under the “Op¬ 
tional clause,” deposited August 26, 1946, was on tlic following terms: 

I, Harry S. Truman, President of the United Stares of America, declare on behalf of 
the United States of America, under Article 36, paraitraph 2, of the Statute of the In- 
teniarional Court of Justice, and in accordance with the Resolution of August 2, 1946, 
of the Senate of the United States of America (two-thirds of tlic Senators present 
concurring therein), that the United States of xAmcrica recognizes as compulsory ipso 
facto and without special agreement, in relation to any other state acce]>ting the same 
obligation, die jurisdiction of the International Court of Justice in all legal disputes 
hereafter arising concerning: 

a. the interpretation of a treaty; 

h. any question of international law; 

c. the existence of any fact which, if established, would constitute a breach of an 
international obligation; 

d. the nature or extent of the reparation to be made for the breach of an interna¬ 
tional obligation; 

Provided^ that this declaration shall not apply to 

a. disputes the solution of which the parties shall entrust to other tribunals by virtue 
of agreements already in existence or which may be concluded in the future; or 

b. disputes with regard to matters which arc essentially within the domestic juris¬ 
diction of the United States of America as determined by the United States of 
America; or 

c. disputes arising under a multilateral treaty, unless (1) all parties to the treaty af¬ 
fected by the decision are also parries to the case before the Court, or (2) the 
United States of America specially agrees to jurisdiction; and 

Provided further, that this declaration shall remain in force for a pe riod of five years 
and thereafter until the expiration of six months after notice may be given to terminate 

this declaration.”^ 

Art. 36, para. 2 of the Statute of the Permanent Court of lnternati(»nal Justice. 

^^Sce Hanibro, “Some Observ'ations on the Compulsory Jurisdiction of the Itucrnational 
Court of Justice,” 1948 Brit. Y.B. /w/V L. 153; S. F.ngel, “ riie Compulsory Juris<lic tion of tlu‘ 
International Court of Justice,” 40 Geo. L.J. 41 (1951). 

Art. 36, para. 2 of the Statute of the International Court of Justice. 

1” 15 Dept. State Bull. 452. 

*>2Wirh respect to this declaration, see Wilcox, “The United States Accepts Compulsory 
Jurisdiction,” 40 Am. J. IntH L. 699 (1946); Morse, “The Significance of the Senate. Action for 
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In the Eastern (Jarclia case the Council of the Lcn^'iic of Nations asked the court 
to give an advisory opinion on the question whether the treaty of peace of 1920 be¬ 
tween I'inlaiul and Russia, and an annexed Russian Declaration regarding the autonomy 
of Eastern C/arelia, “constiuite engagements of an international character which place 
Russia under an obligation to Finhind as to the carrying out of the provisions contained 
therein.” rinland liad brought the question before the J.eaguc Council, and Russia, not 
a member, had refused to participate in the discussions there or before the Court. By 
a vote of 6 to 5 the C-ourt replied that it could not give the opinion requested. It said 
in part: “ I'he opinion which the Court has been requested to give bears on an actual 
dis]nite between Finland and Russia. As Russia is not a Member of the League of Na¬ 
tions, the case is one under Article 17 of the Covenant. According to this article, in 
the event of a dispute between a Member of the League and a State which is not a 
Member of the League, the Stare not a Member of the League shall be invited to accept 
the obligations of membership in the L.eaguc for the i)urposes of such dispute.. .. This 
rule, moreover, only accepts and applies a principle which is a fundamental principle of 
international law, namely, the princii)lc of the independence of States. It is well estab¬ 
lished in international law that no State can, without its consent, be compelled to submit 
its disputes with other States either to mediation or to arbitration, or to any other kind 
of pacific settlement. Such consent can be given once and for all in the form of an 
obligation freely undertaken, but it can, cm the contrary, also be given in a special case 
apart from any existing obligation. The first akernative applies to the Members of the 
League who, having accepted the (jovenant, arc under the obligation resulting from the 
provisions of this pact dealing with the pacific serrlement of international disputes. As 
concerns States not members of the League, the situation is quite different; they arc 
not bound by the Covenant, flic submission, therefore, of a dispute between them 
and a Member of the League for solution according to the methods provided for in 
the Covenant, could take place only by virtue of their consent. Such consent, however, 
has never been given b> Russia. On the contrary, Russia has, on several occasions, 
clearly declared tliat it acceiits no intervention by the League of Nations in the dispute 
witli Finland. . . . 'T he Court therefore finds it impossible to give its opinion on a 
dispute of this kind. 

“It appears to the (Joint that there arc other cogent reasons which render it very 
inexpedient that the Court should attempt to deal with the present question. The 
question ... is really one of fact. 1 1 > answer it would involve the duty of ascertaining 
what evidence might throw light upon the contentions which have been put forward 
oil this subject by Finland and Russia, respectively, and of securing the attendance of 
such witnesses as might be necessary. I’hc Court would, of course, be at a very great 
disadvantage in such an enquiry, owing to ihe fact that Russia refuses to take part 
in it. . . . 

. . The question put to the (Jourt is not one of abstract law, but concerns directly 
the main point of the controvers)' betw ecu Finlaiul and Russia, and can only be decided 
by an investigation info the facts underlying the ease. Answering the question would 
be substantially equivalent to deciding the dispmc between the parties. The Court, 
being a CJoiirt of Justice, cannot, even in giving ailvisory opinions, depart from the 
essential rules guiding their activity as a Court.” 

When the United States complained that Bulgaria, Hungary, and Rumania were 
violating the “Human Rights” provisions of the Peace Treaties concluded February 10, 


international Justice I'hrough I.aw,” 32 776 (1946). With respect to the exception 

in “(b)” regarding “domestic iiirisdictioii” see Preiiss, “Questions Resulting from the Connolly 
Amendment,” .32 A.B.A.J. 660 (1946); Hudson, “The World Court: America’s Declaration 
Accepting Jurisdiction,” 32 A.B.A.h 832. In 1947 the American Bar Association urged the with¬ 
drawal of this proviso to our acceptance of compulsory jurisdiction, “Jurisdiction of the World 
CJourt: As.sociation Urges New American Declaration,” 3.3 A3.A,]» 249. 

“’‘*P.C././. Scr. B, No. 5; 1 Hudson, World Court Reports 190. 
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1947 tliosc states denied tlie charge and contended that the United States was in¬ 
terfering in their domestic affairs.*^" I'he United States and United Kingdom thereupon 
unsuccessfully sought to resort to the provisions of those treaties for the settlement of 
disputes.^ ii'hcse treaties provided that “any dispute concerning the interpretation or 
execution of the Treaty, which is not settled by direct dipU^matic negotiations” shall 
be referred to the U.S., U.K., and Soviet Heads of Diplomatic Mission in the ex-enemy 
capital concerned, and that “Any such dispute not resolved by them within a period of 
two months shall, unless the parties to the dispute mutually agree upon another means 
of settlement, be referred at the request of either party to the dispute to a Commission 
composed of one representative of each party and a third member selected by mutual 
agreement of the two parties from nationals of a third country. Should the two parties 
fail to agree within a period of one month upon the appointment of the third member, 
the Secretary-General of the United Nations may be requested by either parry to make 
the appointment. The decision of the majority of the members of the Commission shall 
be the decision of the Coiiimissiim, and shall be accepted by the parries as definitive and 
binding.” The Soviet Head of Mission in each capital refused to take part, and more 
than two months elapsed. Bulgaria, Hungary, and Rumania declined to appoint their 
representatives. 

The question of violations of human rights in Bulgaria and I lungary liaving alread\' 
been before the General Assembly, although these states were not members of the 
United Nations, the United States on September 20, 1949, brought their non-compliance 
with the peace treaty provisions on settlement of disputes to the attention of the Clcn- 
eral Assembly. On October 22, 1949, the General Assembly resolved to ask the In¬ 
ternational Court of Justice for an advisory opinion on these questions: 

(I) Do the diplomatic exchanges . . . concerning implementation of . . . the 
Treaties .,. disclose disputes subject to the provisions for the settlement of disputes 
contained in [the treaties ns quoted] . . . ? 

(II) Are the Governments of Bulgaria, Hungary, and Rumania obligated to carry 
out the provisions of the articles referred to in (iiiestion I, including the provisions 
for the appointment of their representatives to the Treaty Commissions? 

(III) If one parry fails to appoint a representative to a 'I'reaty (Commission under 
the Treaties of Peace with Bulgaria, Hungary and Rumania where that party is 
obligated to appoint a representative to the Treaty Commission, is the Secretary- 
General of the United Nations authorized to appoint the third member of the Com¬ 
mission upon the request of the other part>’' to a dispute according to the provisions 
of the respective Treaties? 

In the event of an affirmative reply to question III: 

(IV) Would a Treaty Commission composed of a representative of one party and 
a third member appointed by the Secretary-General of the United Nations con¬ 
stitute a commission, within the meaning of the relevant Treaty articles, competent 
to make a definitive and binding decision in settlement of a dispute? 

In its advisory opinion of March 30, 1950, on Interpretation of Peace Treaties with 
Bulgaria, Hungary, and Rumania; the Court answered the first two questions in the 
affirmative, Judges Winiarski, Zoricic and Krylov dissenting. Holding that it was 
proper to give this opinion despite tlic non-participation of Bulgaria, Hungary and 
Rumania, the Court said: “I'lic consent of States, parties to a dispute, is the basis of 
the Court’s jurisdiction in contentions cases. The situation is different in regard to 
advisory proceedings even where the Request for an Opinion relates to a legal question 
actually pending between States. The Court’s reply is only of an advisory character: 
as such, if has no binding force. It follow's that no Stare, whether a Member of the 
United Nations or not, can prevent the giving of an Advisory Opinion which the 

114 61 Star. 1757, 1915, 206?. 

115 See 20 Dep't State BulL 611, 755-760. 
ii«See ibid, 824, 238, 456, 514; 21 id, 29 
11^/.C./. Reports 1950, p. 65. 
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United Nations considers to be desirable in order to obtain enlightenment as to the 
course of action it should take. . . . 

“Article 65 of the Statute is perniissivc. It gives the Court the power to examine 
whether the circumstances of the case arc of such a character as should lead it to decline 
to answer the Request. In the opinion of the Court, the circumstances of the present 
case are profoundly different fre^m those which were before the Permanent Court of 
International Justice in the Easti^m Carelia case (Advisory Opinion No. 5), when that 
Court declined to give an ()pini(»n because it found that the question put to it was 
directly related to the main point of a dispute actually pending between two States, 
so rh.it answering rlic question would be substantially equivalent to deciding the dispute 
berw cen the parties, and that at the same time it raised a question of fact which could 
not be elucidated without hearing both parties.” 

However, in its later opinion of July 18, 1950 upon the third and fourth questions,”® 
the Court held by a vote of II to 2 that the third question must be answered in the 
negative, basing its decision upon the interpretation of the treaty provisions for appoint¬ 
ment of a third memher of the Commissitm. The Court said that though the refusal 
of Bulgaria, Hungary and Rumania to appoint their representatives “involves interna¬ 
tional responsibility,” tius “cannot alter the conditions contemplated in the Treaties 
for the exercise hy the Secrctary-(General c»f his power of appointment. These condi¬ 
tions arc not present in this case, and their absence is nor made good by the fact that 
it is due to a breach of a treaty obligation. The failure of machinery for settling dis¬ 
putes by reason of the practical impossibility of creating the Commission provided for 
in the Treaties is one thing; international rcspf»nsibility is another. I'he breach of a 
treaty obligation cannot he remedied by creating a Commission which is not the kind 
of Commission contemplated hy the Treaties.” The Court added that the principle of 
interpretation that n treat)" should he effective rather than incflFccrive did not justify 
it in attributing to tlie 'rrcarics a meaning w hich “would be contrary to their letter 
and spirit,” and differentiared the situaritm from that in wliich “an arbitration commis¬ 
sion may make a valid decision although the original number of its members, as fixed by 
the arbitration agreement, is later reduced by such circumstances as the withdrawal 
of one (»f the commissioners.” (As an example of this latter situation, sec award of the 
Mixed Claims Commission, United States and Germany, in the Sabotage cases, June 15, 
1939, b)" the American Commissioner and Ihnpirc Roberts, despite the “retirement” of 
the German Member of tlie Commission on Alarch I, 1939. The Umpire declared: 
“I concur in the views expressed by the American Commissioner to the effect that the 
withdrawal of the German Commissioner, after submission by the parties, and after 
the tribunal, having taken the ease under advisement, pursuant to its rules, was engaged 
in the task of deciding the issues presented, did not oust the jurisdiction of the Com¬ 
mission.” ”■’) 

2. ^'Quasi-ivtcrmtiormlly'^ 

International law has frequently been drawn upon by the Supreme Court of the 
United States in controversies brought before tliat court by States of the United 
Stares. Most of these cases have related to boundaries, riparian rights, and juris- 
dictionJ-i I'hc same appears to be true of the action of the Federal Tribunal of 

”®/.C./. 1950, p. 221. 

Opinions and Oceisions in the Sabotage Claims, pp. 3JO-311; see also, 6 Uackworth, Imer- 
ftational Law 90-97; Z. & F. Assets Corp. v. Hull, 511 U.S. 470 (1941); Woolscy, “The Sabotage 
Claims Against Germany ” 34 Am. /. Jnt'l /« 23 (1940). 

See W. B. Cowles, “Intcniational I.aw as Applied Between Subdivisions of Federations,” 
Academic de Droit International, 74 Recucil des Cours 655 (1949-T). Cf. 1. Kun/, “Interna¬ 
tional Law by Analogy,” 45 Am. j. Int'l L. 329 (1951). See also M. K. Ibrahim, Application of 
International Law in Disputes between Member-States of Federal Unions (thesis, Leiden, 1952). 

’21 For the.se cases, see Si*ott, Judicial Settlement of Controversies between States of the 
American Union (1918-1919). 
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Switzerland in disputes between the cantons, and of courts in certain other federal 
states. 

3. In National Conns. 

Introductory Note. T here appears to be a widespread acceptance throughout 
many countries of the idea that local courts should follow the rules of international 
law w hen appropriate occasion arises. Such rules are seldom followed by national 
courts when they arc in direct conllict with national law; but in the absence of such 
a conflict international law is frequently drawn upon as the basis for decision. 
Whether the national courts are said to appl> international hw “as part of the law 
of the land,” or to find in international law the basis for their own rules of national 
huv, nia\' be a question of greater interest to the student or philosopher than to the 
practicing attorncx' or statesman. On the theoretical side, the question is usually 
put in terms of w hether international law' and national law arc two separate legal 
systems (the '‘dualist” theory ), or jiarts of the same legal system (“monist” theory). 
Particular attention max- xx cll be paid to the attinules of the American and English 
courts on this (juestion.'-'* Attention may also be called to the closely related 
problem of the application of treaties as ‘flaw of the land” in national courts, dis¬ 
cussed infra. 


I OPPENHI IM, INTI RNATIOXAL LAW'-* 

6th ed., l.anrcrpacht, ed. (T.onmnans, (irecn and Co., 1^20 

According to xx hat may be called the dualistic viexv, the Laxv of Nations and the 
iMunicipal Law' of the several States are essentially different from each other. T'hcy 
differ, first, as regards their sources. T he sources of Municipal I.,aw' arc custom 
grow n up xv'itliin the boundaries of the State concerned and statutes enacted by the 
laxx-giving authority. T he sources of International Laxv arc custom groxvn up 
xvithin the Family of Xatiotis aiul law-making treaties concluded by the members 
of that family. 

T he Laxv of Nations and .Municipal lanv differ, secondix, regarding the relations 
they regulate. Municipal Laxv regulates relations betxveen tlie individuals under 
the sxxay of a State and the relatifins betxveen this State and those individuals. 
International lax\, on the other hand, regulates relations betxx ecn the member'States 
of the Family of Nations. 

T he l.aw- of Nations and Alunicipal Laxx' differ, thirdly, xvith regard to the sub¬ 
stance of their law ; x\ hereas Municipal Laxv is a laxv of a sovereign over individuals 
subjected to his sxx ay, the Law' of Nations is a law not above, but betxveen, sove¬ 
reign States, and is therefore a xx eaker laxx'. 

If the Laxv of Nations and Municipal laixx' dilfer as demonstrated, the I/axv of 
Nations can neither as a body nor in pans be [)cr sc a part of jMunicipal l.axv. 
Just as Municipal Law' lacks the ))<»xx er of altering or creaiing rules of International 

*--Sce l liihcr, “Inferriuitonal f.aw cif Swit/eilaiul,'' > /////. /. A/y/V T. 62 (1909). 

^■-'*Scc Picciotio, Relation of ht/ci/uitio/htl i.inu to the I.iiw of imd of the Uvited 

States of America <I9I5); \Vrij,Tit. Rvf or cement of Iitternatioital Law throni^h Municipal Law 
in the United States; Dickinson, “(;han^inij: Q)iiiTprs :inil ihc Docriinc of Jneorporarion,” 26 
A/n. /. /w/7 2?9 (1932); Sprout, “T licories as u» the Application of International Law in the 

Federal Courts of the United States,” 26 A?n. /. In/'l L. 280 (1932). 

Used with special permission of Longmans, Green and Ci», 
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Law, so the latter lacks absolutely the power of altering or creating rules of Mu¬ 
nicipal Law. If, according to the Municipal Law of an individual State, the Law 
of Nations as a body or in parts is considered to be the law of the land, this can 
only be so either by municipal custom or bv stature, and titen the respective rules 
of the Law of Nations have by adopritm become at the same rime rules of Munici¬ 
pal Law. . . . 

The above “dualistic’’ \ icw is c»pposctl by what ma\' com ciiicntly be called the 
“monistic” doctrine. ... It denies , . . that the subjects of the two systems of 
law arc essentially different and maintains that in both it is ultimately the conduct 
of individuals which is regulated by law, the only diilerence being that in the inter¬ 
national sphere the consecjucnccs of such conduct are attributed to the State. Sec¬ 
ondly, it asserts that in both spheres law is essentially a command binding upon the 
subjects of the law independently <»f their will. I hirdly, it maintains that Interna¬ 
tional I-aw and Municipal Law, far from being esseniially different, must be re¬ 
garded ns manitestations of a single conception of law. JTiis is so nor only for the 
terminological rcaMMi iliai it would be improper ro give the same designation of 
law to two fiindamcntallv diiferent sets of rules go\ erning the same conduct. 7'he 
main rca.son for the essential identity of the two spheres of law is, it is maintained, 
that .some of the fundamental notions of International Law cannot be compre¬ 
hended w ithout the assumption of a superior legal order from w hicli the various 
systems of Alunicipal I -aw are, in a sense, derived by way of delegation. It is Inter¬ 
national l^aw w Inch determines the jurisdictional limits of the personal and terri¬ 
torial competence of Stales. Similarly, it is onlv by reference to a higher legal rule 
in relation to w hich they are all c(]ual, that the etjualiry and independence of a 
number of sovereign States can be conceived. Failing that superior legal order, the 
science of hnv would be confronted with the spectacle of some .sixty sovereign 
States each claiming ro be the absolutel>’ highest and iinderived authority.* It is 
admitted that municipal courts may be bound !)y the law of their States to enforce 
statutes w hich are conirai*)' to International Law. Rut this, it may be said, merely 
shows that, in view' of the weakness of International 1-aw' and organisation, States 
admit and tolerate w hat is actually a conilict (»f duties within the same legal sys¬ 
tem. ... F'rom the point of view' of International 1/aw', the validity of a pronounce¬ 
ment of a iimnici|)al ccuirt is in such cases purely provisional. It still leaves intact 
the international responsibilit> ol the Staic.^”"' 


LRlQUEr AND OlHERS v. BATH (1764) 
iMiglaml, (]ourt of King’s Bench, 176'4. 3 Burr. 1478 

Mr. Blackstonc, Mr. Thurlow, and Mr. Dunning, on behalf of the plaintiffs, 
shewed cause why the l>ill of Middlesex in each of these causes should not be set 
aside, and the bail-bond l)C cancelled. 

• Tliis seems also to he the principal objection to the theory which, while being “monistic,” 
assens ihc supremacy not of Intcrnarional Law but of IMiinicipal Law. I Footnote in original.] 
iLT. Purl her on this tpiesiion, .see the references in Oppenheim. Sec also, Starke, “Alonisiii and 
Dualism,” 1936 Hrif, K.«. hnl L, 66; Ross, Textbook of Intermitional^ Uiu (1947), pp. 59-73; 
and for an older work raising many of these ptiints from the “dualist” viewpoint, see I'riepcl, 
Volkcrrecht und Landesreebt (1899), translated in 1920 into French as Droi. hitcrnational et 
lyruit hitente. See also, Borchard, “Relation between Intcrnaiional I-aw and Municipal Law,” 
27 Va, L. Rev, 137 (1940); H. Kelsen, General Theory of Law and the State, pp. 328-388 (VVed- 
berg’s translation, 1945.) 
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The rule was made upon affidavits “Of the defendant’s being a domestic servant 
of a foreign minister; and having taken all the proper steps to intitle him to the 
privilege of such domestics.” 

I'hc only question was, “Whether the defendant (Christopher Bath) was really 
and truly and bona fide a domestic .servant of Count Haslang, the Bavarian minis¬ 
ter;” or, “Whether his service was only colourable, and a mere sham and pretence 
calculated to protect him from the just demands of his creditors.” 

[Arguments of counsel omitted.] 

Lord Mansfield — I'his privilege of foreign ministers and their domestic ser¬ 
vants depends upon the law of nations. The act of parliament of 7 Ann. c. 12. is 
declaratory of it. All that is new in this act, is the clause which gives a summary 
jurisdiction for the punishment of the infractors of this law. 

The act of parliament was made upon occasion of the C/ar’s ambassador being 
arrested. If proper application had been immediatel)' made for his discharge from 
the arrest, the matter might and doubtless w ould have been set right. Instead of 
that, bail was put in, before any complaint w^as made. An information was filed by 
the then attorney general against the persons who w ere thus concerned, as infrac¬ 
tors of the law of nations: and they were found guilty; but never brought up to 
judgment. 

I'he Czar took the matter up, higlily. No punishment would have been thought 
by him an adequate reparation. Such a sentence as the court could have given he 
might have thought a fresh insult. 

Another expedient was fallen upon and agreed to: this act of parliament passed, 
as an apology and humiliation from the w hole nation. It was sent to the Czar, finely 
illuminated, l)y an ambassador extraordinary, who made excuses in a solemn oration. 

A great deal relative to this transaction and negotiation, appears in the annals of 
that time; and from a correspondence of the secretary of state there printed. 

But the act w^as not occasioned by any doubt “Whether the law of nations, par¬ 
ticularly the part relative to public ministers, xvas not part of the law of England; 
and the infraction, criminal; nor intended to vary, an iota from it.” 

1 remember in a case before Lord l albot, of Uuvot v. upon a motion 

to discharge the defendant (who was in execution for not performing a decree,) 
“Because he w^as agent of commerce, commissioned by the king of Prussia, and 
received here as such;” the matter w'as very elaborately argued at the bar; and a 
solemn deliberate opinion given by the court. 'I'hcse questions arose and were 
discussed. — “VV'hether a minister could, by any act or acts, w'aivc his privilege.” 
—“Whetlier being a trader was any objection against allowing privilege to a min¬ 
ister, personally.” — “Whether an agent of commerce, or even a consul, was in- 
titled to the privileges of a public minister.” — “What was the rule of decision: 
the act of parliament; or, the law of nations.” Lord Talbot declared a clear opin¬ 
ion — “that the law of nations, in its full extent, was part of the law of England.” 
— “That the act of parliament was declaratory, and occasioned by a particular 
incident.” — “1 hat the law' of Nations w'as to be collected from the practice of 
different nations, and the authority of w riters.” Accordingly, he argued and deter¬ 
mined from such instances, and the authority of (Jrotius, Barbeyrac, Binkershoek, 
Wiquefort, etc>; there being no English writer of eminence, upon the subject. 


Barbuit's ease, Cas. t. Talbot 280 (1735). 
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I was counsel in this case; and have a full note of it. 

I remember, too, Lord Hardwicke’s declaring his opinion to the same effect; 
and denying, that Lord Chief Justice Holt ever had any doubt as to the law of 
nations being part of the law of England, upon the occasion of the arrest of the 
Russian ambassador. 

Mr. Blackstonc's principles arc right; but as to the facts in the present case, the 
affidavits on the part of the defendant have out-sworn those on the part of the 
plaintiffs. . . . 

\Both rules UKTC viadc absolute, but 'ivithout costs.\ 

Note 

Lord Atkin said in Covimvrclal and Instates Co. of Ei^ypt v. Board of Trade, [1925] 
J K.B. 271, at 295: “International law as such can confer no rights cf)gnizable in the 
municipal courts. It is (»ni\ in so far as the rules of international law arc recognized 
as included in the rules of inunicijial law that they arc allowed in the municipal courts 
to give rise to rights or obligations.” Lord Macmillan, speaking in the House of Lords 
in Campania Navicra Vascovfrado v. SS, Cristina, [1938] A.C. 485, at 497, said: “Now, 
it is a recognized prerequisite of the adoption in our municipal law of a doctrine of 
public international law that it shall have attained the position of general acceptance 
by civilized nations as a rule of international conduct, evidenced l>y international 
treaties and conventions, authoritative tcxtbf)oks, practice and iudicial decisions. It is 
manifestly of the highest importance that the Courts of this country before they give 
the force of law within this realm to any doctrine of international law should be 
satisfied that it has the hall-marks of general assent and reciprocity,” 

International Law in American Courts — Editorial Note. Our courts have 
said, ever since the independence of the tJnitcd States, that international law is 
part of the law of the land and will he applied by them. Note, in The Paquete 
Haham, 175 U.S. 677 0900), sufira, Justice Gray’s statement that “International 
law is part of our law, and must be ascertained and administered by the courts 
of justice of appropriate jurisdiction, as often as (lucstions of right depending upon 
it arc duly presented for their determination.’’ Justice Iredell, in Talbot Janson, 
3 Dali. 133, 161 (U.S. 1795) referred to the conduct of American citizens in attack¬ 
ing and raking on the high seas goods of friendly nations under color of a foreign 
commission, as “a violation of our o\vn law, I mean the common law, of which the 
law of nations is a parr.” In 1796 Justice Chase said, in Ware v. Hylton^ 3 Dali. 
199, 228, U.S., that “The la^^ of nations is part of the municipal law of Great Brit¬ 
ain.” Justice Johnson said in The Rapid, 8 Cranch 155, 162 (LLS. 1814): “The law 
of prize is parr of the law of nations. . . . Certain it is that it was part of the law 
of England before the revolution, and therefore constitutes a part of the admiralty 
and maritime jurisdiction conferred on this court in pursuance of the constitution.” 

A slightly different thcorv is exemplified by Attorney General Randolph’s opin¬ 
ion of June 26, 1792, 1 Ops. Att’y Gen. 26, 27: “The law of nations, although not 
specially adopted by the Constitution or any municipal act, is essentially a part 
of the law of the land. Its obligation commences and runs with the existence of a 
nation, subject to modifications on some points of indifference.” Chief justice Jay 

*Regarding the effect of inrernational law in British Courts, see West Rand Ceiirral Gold 
Alng. Co. V. The King, 119051 2 K.B. 391, and the views expressed in Alortcnsen v. Peters, 8 
Sess. Cases (5rh .ser.) 93 (1906), p. 70 infra. See also Holdsworth, “Relation of English Law 
to International Law,” 26 Mhm. L. Rev. 141 (I942); Lautcrpacht, “Is International Law a 
Part of the t.aw of England?” 26 Transacliom of the Grotius Society 51 (1939). 
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stated in Chisholm v, Ocor^iiU 2 Dali. 419, 474 (U.S. 1793) that “Prior to that 
period [the date of the Constitution!, the Lhiitcd States had, by taking a place 
among the nations of the earth, become amenable to the law of nations.” Wilson, 
Jr., said in Wnre z\ Hylton, 3 Dali. 199, 281 (U.S. 1796), “When the United States 
declared their independence, they were bound to receive the law of nations in 
its modern stare of purity and refinement.” 

In other eases, chiefly prize proceedings and certain claims of aliens before the 
Court of Claims, our courts have regarded themselves as under a duty to apply 
international law on grounds other than that it w as a part of the “law of the land.” 
Thus Justice Iredell said in VcnhalUnv v. DoanCs Kxccutors, 3 Dali. 54, 91 (U.S. 
1795) “I think all prize causes whatsoever ought to belong to the national sover¬ 
eignty. They arc to be determined by the law of nations. A prize court is, in 
effect, a court of all the nations in the world. . . Again, Justice Story declared 
in The Schooner Adeline, 9 ("ranch 244, 284 (U.S. 1815): “The Court of prize is 
emphatically a Court of the law of nations; and it takes neither its character nor 
its rules from the mere municipal reguiarions of any country.” In a claim of a 
Netherlands company against the United Stares for detention of a vessel during 
World War 1, submitted to the Court of (Claims under a special statute enacted 
after diplomatic negotiations had failed to adjust the dispute, Judge Williams said 
for the Court in Royal Ilolhvid Lloyd United Slates, 73 Ct. (21. Ill, 735-737 
(1931): “The jurisdiction of this court to pass upon the issue in this case, as an 
international question, to be decided under the principles of international law% is 
clear. .. . The position of the court is not different than it w ould be if we sat as 
an arbitration tribunal, chosen by agreement of the nations involved, to decide the 
questions here presented \ipon the basis of the law of nations as applied to the facts 
in the case.” 

From an examination of the foregoing and many other cases. Professor Sprout 
concludes, in the article cited that at least five theories have l)ccn advanced to 
explain the use of international law' in American courts. One is that international 
law is derived from the law- of nature, and that our courts must give effect to the 
law' of nature. Others find in the language of the Constitution with respect to 
treaties and to the pow er ()f Congress to define and punish offenses against the 
law of nations, an “implicit adoption of the subject matter of international Iaw% 
€11 bloc, by the phraseology of the Constitution.” .Most frequently advanced is the 
view that international law^ w'as a part of the common law% and thus became part 
of the law" of the American colonies and thereafter of the United States. A fourth 
theory is that acceptance of international law and its enforcement in local courts 
are among the essential conditions for admission into the family of nations. The 
fifth theory relates to the international obligation to apply international law in cer¬ 
tain types of cases. He says that although the courts have treated international 
law" as a part of the common law, “Yet these same courts have distinguished, in a 
great variety of instances, between the subject-matter of these two bodies of law, 
between the parties whose legal relations arc defined by each, and between the 
sources of the authority of their respective rules and principles.” Summarizing, 
he urges either the abandonment or reinterpretation, of the “accepted theory” that 

^28 sprout, “Theories as to the Applicability of hitcrnational Law in the Federal Courts of 
the United States,” 26 /Un. /. Ivt'l L. 280 (1932). Quoted with permission of American Journal 
of International Law. 
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“courts may draw upon the suhjcci-mattcr of international law because that law 
forms f)arr of the municipal coniinr>n law of tlic land"; saying “International Liw 
cannot per se bccontc a part of municipal law. A legal subject-matter derived 
from, but also di\(»jced from, international law proper may become a part of 
municipal law.” 

In his article on the “Doctrine f>f Incorporation” of international law into the 
law of the land,Professor Dickinson says that “the doctrine of incoiporation 
was, for the I\nglish courts, a perfectly natural deduction from the theories of 
national and international law' w hich flourished in the 17th and 18th centuries. All 
law, national no less than international, was being tested by the standards of what 
was assumed to be a rational, uni\ crsal, and imnuitablc system. . . . International 
law^ w as not only in harmony w ith right reason and natural justice, but was a veri¬ 
table corpus juris naturalis in the treatises of the most influential publicists... . The 
law- of nations w as necessarily and literally a part of national knv in the 18th cen¬ 
tury, since the two s\ stems were assumed to rest in their respective spheres upon 
the same immutable principles of nauiral justice. In the 19th century, with chang¬ 
ing concepts of law and of the limitations of judicial method, the doctrine of incor¬ 
poration assumed more modest proportions. 1 he law of nations became a .source, 
rather than an integral part, of the national sy.stcm. Indeed, in its modern version, 
the doctrine is cssentiall> like tlie modern Anglo-American doctrine underlying 
the so-called conflict of laws or private international h\\\ It means simply that the 
national law' governing matters of inrcrnational concern is to be derived, in the 
absence of a controlling stature, executive decision, or judicial precedent, from 
such relevant |)rinciplc.s of the law of nations as can be shown to have received 
the nation’s implied or express assent.” 

In 77je Over The Top^ 5 P.2d 838 (D. Conn. 1925), dismissing libels brought 
against a British vessel and its cargo of liciuor for the alleged offense of unloading 
19 miles from shore bur within one hours sailing distance,^on the ground that 
no statute made the oflensc criminal, Thomas, D.J., said: “If w^e assume for the 
present that the national legislation has, by its terms, made the acts complained of 
a crime against the United States even wdien committed on the high seas by foreign 
nationals upon a ship of foreign regisrr}', then there is no discretion vested in the 
federal court, once it (»btains jurisdiction to decline enforcement. Inrcrnational 
practice is law' onI\' in so far as vve adopt it, and like all common or .statute law 
it bends to the will of the Congress. . . . Flicre is one ground only upon which a 
federal court may rcfii.se to enforce an act of Congress and that is when the act is 
held to be unconstitutional. I he act may contravene recognized principles of 
international comity, bur that afl'ords no more basis for judicial disregard of it than 
it aoLN for executix e disregard of it. I hc.se libels, therefore, cannot be attacked 
upon the ground that the territorial jurisdiction of the United States cannot be 
extended beyond the three-mile sea zone under inrcrnational law. 

“If, how'ever, the court has no option to refuse the enforcement of legislation 
in contravention of principles of international law , it docs not follow that in con- 

I 2 ii 26 /!'/;/. /. /w/7 L. 239 (1932). Quoted with permission of American Journal of Interna- 
ruinal Law. 

Sec also Dickinson, “The Law of Nations as Part of the National Law of the United States.” 
101 U. of Pa. L. Rev. 16 (1952). 

*3'>See pp, 402 406 infra, regarding the one hour’s sailing distance zone under rlic “Liquor 
Treaties.” 
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struing the terms and provisions of a statute it may not assume that such principles 
were on the national conscience and that the congressional act did not deliberately 
intend to infringe them. In other w'ords, unless it unmistakably appears that a con¬ 
gressional act was intended to be in disregard of a principle of international comity, 
the presumption is that it was intended to be in conformity x^'irh it. . . 

“My conclusion, then, is that as no statute ... has extended our territorial juris¬ 
diction to a point on the high seas distant 19 miles from our coast, conduct which 
would have been in violation of these sections if performed within our territory 
cannot ccnistitute an offense against the United States when performed at such 
a distance by foreign nationals on ships of foreign registry.” 

In the United States State, courts have usually held that rules of international law 
(both treaty and customary) arc part of the law of the land.*^- The decision of the 
Supreme Court in Erie R.R, v. Tompkins^ 304 U.S. 64 (1938), that a federal 
court must follow the law of the state in which it is sitting, in those cases where 
federal jurisdiction is based solely on diversity of citizenship, raises the question 
whether a federal court is ol)ligcd to follow the local state views regarding a ques¬ 
tion of international law. The doctrine of Eric R.R. v. Tompkins does not apply 
u-hen federal jurisdiction is derived from some source other than diversity (e.g., 
admiralty cases, or those involving a treaty or federal statute, or where rights 
under the Constitution are claimed). Does the fact that a [non-treaty] point of 
international law is involved suffice to permit the federal court to come to its own 
conclusions as to the rule of international law, irrespective of the state’s views? 
Holding in Uergmmi v, DeSieyes, 170 E.2d 360 (2d Cir. 1948), that the French 
Minister to Bolivia was immune from suit in New York for deceit (the action hav¬ 
ing been brought in a state court and removed to the federal court). Judge L. Hand 
said: “since the defendant w'as served while the case was in the state court, the law 
of New York determines its validity [of the service |, and, although the courts 
of that state look to international law' as a source of New York law, their interpreta¬ 
tion of international law is controlling upon us, and we are to follow them so far 
as they have declared themselves. Whether an avowed refusal to accept a well- 
established doctrine of international law% or a plain misapprehension of it, would 
present a federal question we need not consider, for neither is present here.” 


GERMANY, FEDERAI. REPUBLIC [WEST] CONSTITUTION, 

ART. 25 (1949) 

Dept, of State pub. 3526; also in New York Tmies, May 9, 1949, p. 6 

The general rules of international law shall form a part of federal law. They 
shall take precedence over [federal] law' and create rights and duties directly for 
the inhabitants of federal territory. 


Cf. the presumption that subsequent acts of Congress are not intended to supersede 
treaties, pp. 119, 125, 405 infra, 

^3-For example, see Rc.spublica v. DcLongchamps, 1 Dali. Ill (Pa. 1784); Liddell v. Fuhrinan, 
233 Mass. 69, 73, 123 N.E. 237, 239 (1919); Peters v. McKay, 238 P.2d 225 (Ore. 1952), and vari¬ 
ous cases in this casebook decided by state courts. 

133 See Jessup, “The Doctrine of Erie Railroad v. Tompkins Applied to International Law,” 
33 Am. /. ImU L. 740 (1939). 
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Note 

Article 31 ;uUls ilut “redriTl l;i\v sh;»ll supcrsctle l.and [state] law.” 

Provisions similar tf> Article 25 arc found in the Constitutions of the Laender, and 
of the [East] CJerman Democratic Republic, Article 5 of the latter’s Constitution read¬ 
ing: “Generally recognized principles of international law shall be binding on the 
sovereign stare and its citi/x'iis.” Article 4 of the rJerman Weimar Constitution of 1919 
contained a similar provision.^ 

'I he [soutliern] Korean Constitution of July 12, 1948 provides in Article 7 that “The 
duly ratified and published treaties and the generally recognized rules of international 
law shall be valid as a binding constituent part of the law of Korea.” The Philippine 
Constitution, adopted February 8, 1935 and kept in force after independence was attained 
ill 1946, ]>rovides in Article II, section 3, that “'Fhc l^hilippincs . . . adopted the generally 
recognized principles of international law as part of the law of the Nation.” Even 
in the absence of explicit constitutional or statutory provisions, the courts of other 
states regard international law as part of the law of the land.*^"^ A question may be 
raised, indeed, whether there is a retiuirement of international law that states make inter- 
nati(»nal law provisions elVccrive in their courts in this fashion.^***^* 


4. ('oHiUct bct^n'cvii litiernatiotml /.jir and Municipal La'iv.^’'^^ 


UNi ril) SI A I KS (P. W. SlIUFELDr) v. GUAI'EMALA 
Sir Herbert Sisnetr, Arbitrator, 1930 
Sluifcldt Claim, Depr. of State Arb. Ser. 3 (1932), 851, 876-7 

[Although Guatemala contended that a decree of May 22, 1928, abrogating the 
concession in Ciiiatcniaia of an American citizen, Shufcldt, was the constitutional 
act of a sovereign state exercised by tlie National Assembly of Guatemala, and 
could not be questioned by an international tribunal, the arbitrator held: ] 

This may be tiuite true from a national point of view but not from an inter¬ 
national point of view for “it is a settled principle of international law that a sover¬ 
eign can nor be permitted to set up one of his own municipal laws as a bar to a 
claim by a foreign sovereign for a wrong done to the latter’s subject.” 


Note 

Sec Secretary of Stare Bayard to the Minister to Mexico (Connery), November 1, 
1887: “It is only necessary to say, that if a Government could set up its own municipal 

See Preiiss, “Consririitional I.:iw in the Constitutions of the I.aender in the American Zone 
of Germany,” 41 Am. /. hii'l L. 888 (1947). 

Peaslce, Constimtwns of Nations 339 (1950). 

i-*«2 Id. 793. 

137 por the f»ldcr law in Belgium, France, Gcnnany, and Swirzerland, see Masters, Interna- 
tional Law in National Courts (1932). More recently, see L. Prciiss, ‘The Relation of Inter¬ 
national Law to Internal Law in tlic French Constitutional System,” 44 Am. J. Inf I L. 641 
(1950); Deencr, ‘‘Intemational I.aw Provisions in PostAVorld War 11 Constitutions” 36 Cornell 
L.Q, 505 (1951). See also pp. 121-130 infra, on effect of treaties as local law, 

U.N. Secretariat, Survey of Intcrtiational Law §§ 34 35 (1949), U.N. document 
A/CN.4/I/Rcv. 1. 

’39 See F. Morgenstern, “Judicial Practice and the Supremacy of Intemational Law,” 1950 
Brit. r.B. Inf I L. 42. 



70 NATURE, SOURCES, APPLICATION 

laws as the final test of its international rights and obligations, then the rules of inter¬ 
national law would be but the sliadow of a name and would afford no protection 
either to states f)r to individuals. It has been constantly maintained and also admitted 
by the government of the United States that a government can not appeal to its munici¬ 
pal regulations as an answer to demands for the fulfillmenr of international duties. Such 
regulations may either exceed or fall short of the requirements of international law, 
and in either case that law furnishes the test of the nation’s liability and not its own 
municipal rules, 'riiis proposition seems now to be so well understood and so generally 
accepted, that it is not deemed necessary to make citations or to adduce precedents 
in its support.” 

In its advisory opinion on Treatment of Polish Nationals in Danzig, the Permanent 
Court of International Justice said in 1932: ‘'While on tlie one hand, according to 
generally accepted principles, a State cannot rely, as against another State, on the pro¬ 
visions of the latter’s Constitution, but only on international law and international obli¬ 
gations duly accepted, on the other hand and conversely, a State cannot adduce as 
against another State its own Constitution with a view to evading obligations incumbent 
upon it under international law or treaties in force.” 

The Belgian delegation to the United Nations Conference on International Organiza¬ 
tion in 1945 suggested, as an amendment to the Dumbarton Oaks Proposals, a provision 
that “No State can evade the authority of international law or the obligations of the 
present Charter by invoking the provisions of its internal law.” It urged that though 
not expressed in the League <»f Nations Covenant, this principle “is incorporated in 
practical international law.” ^ In Committee IV"/2 it appeared that “ riiere was no 
disagreement with the principle underlying the proposal,” though some believed that 
it “more properly belonged in a codification of international law” or that the proposal 
should be included in the Charter “as a definitive expression of a rule rather than a mere 
declaration of principle.” However, “The proposal that the Charter contain a clause 
stating that no member may evade obligations under the Charter by invoking the pro¬ 
visions of its internal law received an affirmative vote of 21 to 15 and was hence defeated 
for lack of a two-thirds majority.” 

The Declaration of Rights and Duties of States as ailoi)red by the International Law 
Commission, June 9, 1949, provides in Article 13 that “Every State has the duty to carry 
out in good faith its obligations arising from treaties and other sources of international 
law, and it may nor invoke provisions in its constitution or its laws as an excuse for 
failure to perform this duty.” 


MORTENSEN v. PETERS 
Scotland, Court of Justiciary, 1906 
8 Sessi<»n Cases (5rh ser.) 93; 14 Scots Law Times 227 


[Mortensen, a Dane residing in Grimsby, England, and serving as the nia.ster of 
a trawler registered in Norway, was charged with violation of the Sea Fisheries 
Acts and Herring Fisheries (Scotland) Acts because he carried on the method of 
fishing known as otter-trawling in a part of Moray Firth more than three marine 
miles from the nearest land. These statutes and the bye-laws pursuant to them 
provided that “no person, unless in the service or possessing the written authority 
of* the Fishery Board for Scotland, shall “use any beam trawl or otter trawl for 

HO 1887 US. Foreign Kel. 751, 753. 

P.C.I.J. Ser. A/B, No. 44 at 24; 2 Hudson, World Court Reports 788, 804. 

1^2 3 UN.CJ.O. Documents 342-343. 

13 (7.N.C./.O. Documents 619. 

i^4U.N. General Assembly, Official Records^ Fourth Session, Siipp. No. 10 (A/925), pp.8-9. 
Also in 44 Am, /. Inf I L. Supp. 13 (1950). 
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taking sea fish’* in Moray Firth within a line drawn from Duncansby Head to Rat¬ 
tray Point (the distance across the mouth of the firth thus being measured at 7? 
to 76 marine miles). Mortensen was found guilty by the Sheriff, who imposed a 
fine of £50j with the alternative of 15 days imprisonment. He appealed, arguing 
that the statutes and l)ye-laws only conferred jurisdiction over British subjects or 
persons within British territory, and that the place in (luestion was by international 
law outside British territory. Under the North Sea Fisheries Convention of 1883 
(to which Great Britain and Dentnark were parties, but not Norw^ay), the ex¬ 
clusive right of fisheries in l)a\\s was limited to bays in which the breadth was 10 
marine miles. In reply the Procurator-Fiscal argued that the terms of the statute 
and bye-laws were universal and unaml)iguous, that even if international law were 
applied the locus w^as within territorial waters and hura fauces terraCy and that 
even if Moray Firth were not territorial for all purposes, measures for protection 
of fisheries tlicrein were “protective acts’* which might be taken by the sovereign. 
All the judges concurred in affirming the conviction.] 

Lord Justice-Genkkal (Dunedin): It is not disputed that if the appellant had 
been a British subject in a British ship lie would have been rightly convicted. Fur¬ 
ther, in the ease of Peters v. Olsen, w hen the person convicted, as here, was a for¬ 
eigner in a foreign ship, the conviction was held good. The only difference in the 
facts in that ease was that the locus there was, upon a certain view of the evidence, 
within three miles of a line measured across the mouth of a bay, where the bay 
was not more than ten miles wdde, w'hich cannot be said here. But the conviction 
proceeded on no such consideration. . . . 

I apprehend that the question is one of construction, and of construction only. 
In this Court we have nothing to do with the question of whether the Legislature 
has or has not done w hat foreign powers may consider a usurpation in a question 
with them. Neither are we a tribunal sitting to decide whether an Act of the 
Legislature is ultra vires as in contravention of generally acknowledged principles 
of international law\ For ns an Act of Parliament duly passed by I.ords and Com¬ 
mons and assented to by the King, is supreme, and w'e are bound to give effect to 
its terms. The counsel for the appellant advanced the proposition that statutes 
creating offences must be presumed to apply only (1) to British subjects; and (2) 
to foreign subjects in British territory; and that short of express enactment their 
application should not be further extended. The appellant is admittedly nor a Brit¬ 
ish subject, w'hich excludes (1); and he further argued that the locus delicti, being 
in the sea beyond the three-mile limit, w^as not within British territory; and that 
consequently the appellant w^as not included in the prohibition of the statute. 
Viewed as general propositions the tw^o presumptions put forward by the appellant 
may be taken as correct. This, however, advances the matter but little, for like 
all presumptions they may be redargued, and the question remains whether they 
have been redargued on this occasion. 

The first thing to be noted is that the prohibition here, a breach of which con¬ 
stitutes the offence, is not an absolute prohibition against doing a certain thing, 
but against doing it in a certain place. Now, w'^hen the Legislature, using words of 
admitted generality, — “It shall not be law^fiil,” c>^., “Every person who,” (Stc. — 
conditions an offence by territorial limits, it creates, I think, a very strong in¬ 
ference that it is, for the purposes specified, assuming a right to legislate for that 
territory against all persons whomsoever. This inference seems to me still further 
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strengthened when it is obvious that the remedy to the mischief sought to be ob 
tained by the prohibition would be cither defeated or rendered less effective if all 
persons whosoever w'cre not affccrcd by the enactment. It is obvious that the latter 
consideration applies in the present case. Whatever may be the views of anyone 
as to the propriety or expediency of stopping trawling, the enactment shews on 
the face of it that it contemplates such stopping; and it would be most clearly 
ineffective to debar trawling by British subjects while the subjects of other na¬ 
tions were allowed so to fish. 

It is said by the appellant that all this must give wa\^ to the consideration that 
International Law has firmly fixed that a locus such as this is beyond the limits of 
territorial sovereignty, and that consequently it is not to be thought that in such a 
place the Legislature could seek to affect any l)ut the King’s subjects. 

It is a trite observation that there is no such thing as a standard of international 
law extraneous to the domestic law of a kingiiom, to which appeal may be made. 
International law*, so far as this Court is concerned, is tlie body of doctrine regard¬ 
ing the international rights and duties of states w hich has l)ccn adopted and made 
part of the law of Scotland. Now , can it be said to be clear by the law of Scotland 
that the locus here is beyond what the Legislature may assert right to affect by 
legislation against all whomsoever for the purpose of regulating methods of fish- 
ing.^ 

1 do not think I need say anything about w hat is know n as tlic three-mile limit. 
It may be assumed that w ithin the three miles the territorial sovereignty w ould be 
sufficient to cover an>" such legislation as the present. It is enough to say that that 
is not a proof of the counter proposition that outside the three miles no such result 
could be looked for. The locus, although outside the three-mile limit, is wdrhin 
the bay know^n as the Moray Firth, and the Alorav' Firth, says the respondent, is 
intra fai/ces terrae. Now% I cannot say that there is any definition of wdiat \aiices 
terrae exactly are. Bur there are at least three points w hich go far to shew that 
this spot might be considered as lying therein. 

1st. The dicta of the Scottish institutional writers seem to shew' that it w ould 
be no usurpation, according to the law^ of Scotland, so to consider it. . . . 

2nd, The same statute puts forw ard claims to w hat arc at least analogous places. 
If attention is paid to the schedule appended to section 6, many places will be found 
far beyond the three-mile limit — c.g., the Firth of Clyde near its mouth. I am 
not ignoring that it may be said that this in one sense is proving idem per idem, 
but none the less I do not think the fact can be ignored. 

3rd. There arc many instances to be found in decided cases where the right of 
a nation to legislate for w'aters more or less landlocked or landcmbraccd, although 
beyond the three-mile limit, has been admitted. They will be found collected in 
the case of the Direct United States Cable Company v. An^lo-American Telegraph 
Company* the bay there in question l>eing Conception Bay, which has a width at 
the mouth of rather more than 20 miles. 

It seems to me therefore, without laying dow'n the proposition that the Moray 
Firth is for evcr\' purpose within the territorial sovereignty, it can at least be clearly 
said that the appellant cannot make out his proposition that it is inconceivable that 
the British I.cgislature should attempt for fishery regulation to legislate against all 
and sundry in such a place. And if that is so, then 1 revert to tlie considerations 

*L.R. 2 App. Cas. 394 (1877). I Court's Footnote.! 
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.ilrcady staled wliieli ns a niartcr ftl const met ion made me think that it did so 
legislate. 

l.oRi) Km-I-aciiv: It is not disputed that, if this stanitory enactment falls, on its 
just construction, to be read literally and without (|Lialification, the appellant was 
rightly convicted. 1 liis (lourt is of course not entitled to canvass the power of the 
[.cgislaturc to make the enactment. The only (jiiestion open is as to its just con¬ 
struction. Nor can there he any doubt as to that construction if the language is 
to be read literally, or on ordinary principles of construction, and apart from 
implications sought to be deduced from outside. 

The ap|>ellani, how ever, contends that the statuie cannot read literally, but must 
be read with reference to certain alleged rules of international law; and that in that 
view' it does not on its just construction apply, as regards \omirners^ to such part 
of the area specified, as, according to international law, lies outside the territory, 
or at least the territorial jurisdiction, of the British Crown. . . . 

Nom', dealing, first, w ith the point of construction — the (|uestion as to what the 
statutory enactment means - it may prol)al)ly be conceded that there is ahvays a 
certain presumption against the Legislature of a country assen:ing or assuming the 
existence of a territorial jurisdiction going clcarlv beyond limits established by tlie 
common consent of nations- that is to say, b\ international law. Such assertion 
or assumption is of course not impossible. I he I.egislature of a country is not 
quoad hoc (]uite in the same position as its Courts of law' exercising, or claiming 
to exercise, a jurisdiction cx proprio inoiii, A Legislature may quite conceivably, 
by ON ersight or even design, exceed w hat an international tribunal (if such existed) 
might hold to be its international rights. Still there is alw ays a presumption against 
its intending to do so. I think that is acknow lodged. But then it is only a pre¬ 
sumption, and as such it must alw a> s give way to the language used if it is clear, 
and also to all counter presumptions which may legitimately be had in view in 
determining, on ordinarv principles, the true meaning and intent of the legislation. 
I'xpress words w ill of course be conclusive, and so also w ill plain implication. . . . 

In the first place, the scheme and object of the enactment have to be considered. 
Plainly, that object was to protect the area — the w hole area in question — as 
against a mode of fishing assumed to be injurious. And it need hardly be said that 
that ol)jcct would not be attained, but would, on the contrary, be frustrated, by 
a construction of the enactment w hich, w hile it restrained British subjects from 
trawling within an>' part of the protected area, yet permitted foreigners to trawl 
as they pleased over the greater part of it. It is plain that under such conditions 
the mischief to be redressed would not be redressed, but might even be aggravated. 
Accordingly, it w ould be, 1 think, easier to suppose that the Legislature had reached 
even an erroneous conclusion as to the extent of its jurisdiction and had legislated 
accordingly, than that it had resolved deliberately to impose a futile restriction 
upon its own countr\'men, and, at the same time, to create a hurtful monopoly in 
favour of foreigners. It would also, 1 think, be easier to accept almost any reason¬ 
able alieniatiN’e, than to assume that the I .cgislaturc contemplated a practically un¬ 
workable enactmentan enactment which would in every prosecution under it, 
leave the issue to depend upon the result of an investigation by the local Judge, of 
perhaps large and difficult (]uesfions of international law^ . . . 

It, however, seems t(j me vain to suggest that according to international law 
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there is any part of the Moray Firth which is simply an area of open sea, and thus 
in the same position as if it were situated say in the middle of the German Ocean. 
For prirna facie at least, the w hole Firth, is as its name bears, a “bay” or “estiuirv” 
formed by two well-marked headlands, and stretching inwards for many miles 
into the heart of the country. All that can be said contra is only this — that at its 
outer end the Firth is very wide, and is of a size, if not also of a configuration, some¬ 
what beyond what is usually characteristic of bays and estuaries. That may or 
may not be so. The cases of the Bristol Channel, the Firth of Clyde, and the 
Firth of Forth, wxmld have to be considered before that proposition could be af- 
finned. But, be that as it ma>', the real question I apprehend is, whether by in¬ 
ternational law there is any recognised and established rule on the subject — par¬ 
ticularly a rule so arbitrary and artificial as that of the ten-mile limit measure, for 
which the appellant contends. 

Now', as to that, it is I think enough to say that no such rule exists, or (which is 
the same thing) that wx* have not had presented to us any evidence of its exist¬ 
ence. . . . 

The result on the whole therefore is, that without deciding substantively w'hethcr 
or not the whole area of the Aloray Firth would or should be recognised by an 
international tribunal (if such existed) as within the jurisdiction of the British 
Oown, I am prepared and consider myself bound to hold — what is suflicient to 
support this conviction — that upon its just construction the Act of 1889 asserts 
the existence, for the protective puri)oses to which it relates, of the Jurisdiction in 
question — and that that is enough for us sitting here as one of his Majesty’s 
Courts. . . . 

Lord Salvkskn: Where a British statute prohibits a certain thing to be done 
within a definite geographical area, it seems to me that there is no presumption 
that such a prohibition shall be confined only to British subjects. Still more if, 
on examining the subject-matter of the prohibition, it is found that it will be futile 
or ineffectual unless its operation is general, then I think its generality is not 
capable of any limitation in favour of persons w ho do not ordinarily owt obedience 
to the British Parliament. These consiilerations are applicable to the present case. 
The statutes and bye-laws contravened have for their objects the protection of line 
fishermen, and the preservation of the spaw ning beds of fish in the interests or sup- 
po.sed interests of the w hole fishing community. If they were to be construed as 
impliedly excepting from their scope all foreigners fishing from foreign vessels, 
such a construction w ould not merely defeat the object of the Legislature, but 
would confer a privilege upon foreigners which W'as denied to British subjects. It 
can scarcely be supposed that a British Parliament should pass legislation which 
w'otild neither have the effect of protecting line fishermen from the competition 
of trawlers nor of preserving the spawning beds, but w ould simply place British 
subjects under a disability which did not extend to foreigners — in other w'ords, 
create in favour of foreigners a monopoly of trawl-fishing in the Moray Firth. . . . 

The stretch of water known as the Moray Firth, and defined by the by e-la w% is 
undoubtedly geographically intra farfccs tcrrae\ and there are many examples of 
states asserting exclusive jurisdiction within such areas, and of such assertion being 
acquiesced in by other nations. In these circumstances I think the Act, under 
the authority of which the bye-law in question w'as passed, must be treated as an 
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assertion by the British Parliament of their right to regulate the fishing in this 
area, and to treat it as within the territory over which the jurisdiction of the Scot¬ 
tish Courts extends. Lhe right so claimed may or may not be conceded by other 
powers, but that is a matter with which this Court has no concern. Wc w^cre told 
that the result of upholding the conviction would be to provoke reprisals by other 
powers. If so, that is matter for the Foreign Office. But it is difficult to suppose 
that foreign nations should object to a regulation designed for the protection of 
fisheries in w'liich they all share, and which confers no exclusive privileges on 
British subjects. 

Perhaps the strongest point urged by the appellant was that based upon the 
Sea Fisheries Convention of 1SS3, where the exclusive privileges of the fishermcn- 
subjects f)f the high contracting parties were geographically defined; and it was 
said that it can never be assumed that Parliament would legislate in violation of a 
treaty with foreign j)owcrs. If it were clear that the Act of 1889 as now construed 
is in direct violation of the ("onvention, the argument would be of the greatest 
u’cight. But 1 fiml no sufficient reason for holding that a regulation which confers 
no exclusive fishing rights on British subjects is inconsistent with the Convention. 
Moreover, in my opinion, the appellant cannot found upon the Convention at all. 
Norway declined to become a j)arty to the Convention, and a Norwegian subject 
cannot therefore appeal to the Convention as conferring upon him any treaty 
rights. ... I see no reason why, even if Great Britain’s territorial rights were 
limited as by contract in a question with certain powers, she should not assert, as 
against Norway, rights of a much more extensive nature. . . 


Note 

It appears that foreign tra^^ Icrs coninicnced fishing in Moray Firth first in considerable 
number in 1898, and carried out opcratuais so as to damage the gear of the net and line 
fishermen. Shortly thereafter large-scale operations commenced by a fleet of trawlers 
dying the Norwegian flag, bur in fact owned and largely manned in England, and selling 
their carch in Grimsby, England. V’^arioiis convictions were obtained for trawling by 
foreign vessels within the three-mile limit, and in 1905 the Court of Justiciary ruled in 
favor f)f the conviction of a Norwegian master of a Norwegian registered trawler for 
an offense comniirrcd beyond tliree miles from shore but wirhin three miles of a tcn-milc 
baseline across one of the arms of Moray Firth, which arm would he subject to exclusive 
British fishing under the North Sea Convention. Feters v, Olsen^ 13 Scot. 1..1 .R. 337. 

After the decision in Morte?iscn z\ Peters, several foreign masters of Norwegian- 
registered trawlers were convicted in Scotland, hut folk)wing protests to the British 
Foreign Office by the Norwegian Government they were released — apparently on the 
condition or with the understanding that the Norwegian Government would take steps 
tf) prevent trawlers under its flag from operating in Moray Firth. It docs not appear 
that either the Norwegian or British Govcniment took any clear stand that Moray Firth 
was under inrcrnatioiial law entirely wirhour Brirish jurisdiction. However, in the House 
of Commons on March 4, 1907, Mr. Runciman said, on behalf of the I'orcign Secretary, 
tliar “The Act of Parliament as interpreted by the High Court of Justiciary is in conflict 
vi'irh international law.’’ 170 Hansard, Pari. Deb. col. 472. The Norwegian Government 
warned Norwegian-registered trawlers not to expect diplomatic protection if proceeded 
against for trawling in Moray Firrh, and made it more difficult for foreigners to place 

^^9 On rhe background of this ease, see Fulron, Sovereignty of the Sea 717-740 (1911); Meyer, 
flxtem of fmisdiction in Coastal Waters 130-160 (1937), Nonvegian viewpoint; C:harreris, 
Intentational Lenv Assn,, Report of 21th Cotrference 106 (J912). 
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their boats under Norwegian registry. Instead of endeavoring to proscculc foreigners 
and foreign vessels for trawling beyond waters clearly territorial, in 1909 the British 
Parliament prohibited the landing or selling in the United Kingdf)m of any fish caught 
by otter trawling or beam trawling within the prohibited areas in question, adding a 
presumption of violaticm as to any fish on board any vessel which within the previous 
two months had fished by the specified means within the prohibited area. 9 Kdw. VII, 
c. 


3 MOORE, INrERNATIONAL ARBI l RATIONS 3209-3210 

Mr. Charles Hale, agent of the United States before the Claims Cxmimission, 
under Article XII, of the treat)' between the United States and Great Britain of 
May 8, 1871, referring to claims before the commission, growing out of belligerent 
captures on the high seas, says (Report, 87): 

These claims related to vessels and their cargoes captured as prize by the United 
States during the war, and libeled in the prize c(»urts of the United States. In a portion 
of them final sentence of condemnation of the vessel or cargo, or both, was given by the 
courts of the United States, and the claim was now brought for the alleged value of 
such vessels and cargoes, alleging the condemnation to have been w rongful. In the other 
cases iiidgmcnt of restitution was given by the courts, anil the claim was now brought 
for damages by reason of the alleged wrongful capture and dctenti(»n, and for costs and 
expenses incurred in respect of the same.... 

In respect of the capture of six of these vessels and their cargoes, or portions of the 
same, aw'ards of greater or less amount were made against the United States. 

In respect of the remaining sixty'-four, the claims were w holly disallowed. 

The whole amount claimed as damages against the United Slates in all these cases 
was $5,560,924. besides interest, amounting, with the addition of interest for the average 
rime claimed, to $9,064,306. 

The whole amount of the allow ances, in respect of the six vessels as to wdiich awards 
w'cre made, w'as $582,177, 

The question was early raised, on the part of the United States, as to the jurisdiction 
of these prize cases by' the commission, both in respect to eases w'hcrc the decision 
of the ultimate appellate tribunal of the United Stares had been had, and to those in 
which no appeal had been prosecuted on the part of the claimants to stich ultimate 
tribunal. As t(» the former class of cases, the undersigned may properly state that he 
personally' entertained no doubt of the jurisdiction of the commission, as an international 
tribunal, to review the decisions of the prize courts of the Ihiited States, w’here the 
parties alleging themselves aggrieved had prosecuted their claims by appeal to the court 
of last resort. As this iurisdictit)n, how ever, had been sometimes questioned, he deemed 
it desirable that a formal adjudication by the commission should be had upon this ques¬ 
tion. The commission unanimously sustained their jurisdiction in the class of eases, 
and, as will be seen, all the members of the commission at some time joined in awards 
against the United States in such cascs.^^"^ 

Note 


The cases referred to in w’hich the international tribunal decided adversely to the 
finding by the United States Supreme Court were The Hiaveatha, 2 Black 635, 4 Moore, 
International Arbitrations 3902; The Circassian^ 2 Wall. 135, 4 Moore, International 

MO With respect to territorial rights in bays, sec infra, p. 385. 

also Ralston, Law and Procedure of hrcmational Tribunals § § 175 ff. (rev. ed., 192«^): 
FJihu Root, “Relations between International Tribunals of Arbitration and the Jurisdiction of 
National Courts,” 3 Am. /. Jnfl L. 529 (1909). 
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Arhitratiovs The Spriti^hok, 5 Wall. 1, 4 Moore hitvrnatiorml Arbitrations 3928; 
The Science, 5 Wall. 178, 4 Moore, hitcrmnional Arbitrations 3950; The Volant, 5 Wall. 
179, 4 Moore, International Arbitrations 3950; The Sir Williavi Feel, 5 Wall. 517, 4 
Moore, International Arbitrations 3935. Cases examined by the tribunal, in which the 
same conclusion was reached as had been reached by the Supreme Court, included The 
Isabella Thompson, 3 Wall. 155, 3 Moore, International Arbitrations 3159; The FeterhoU, 
S Wall. 28, 4 Aloore, International Arbitrations 3838; The Dashing Wave, 5 Wall. 170, 
4 Moore, International ArbitratUms 3948; The l*earl, 5 Wall. 574, 3 Moore, International 
Arbitrations 3159; The Adela, 6 Wall. 266, 3 Moore, International Arbitrations 3159; 
The Georgia, 7 Wall. 32,4 Moore, International Arbitrations 3957. The question whether 
an international commission might disregard the decision of the British prize courts was 
argued at length before the Mixed Commission under the Jay Treaty of 1794 between 
the United States and (ireat Britain, in the case of 'The lletsey; Furlong, Master, the 
umpire, and Messrs, (iore and Pinkney (American Commissioners) holding that the 
question might be re-examined bs* the international commission. 4 Moore, International 
Adjudications 179. 

The Second Hague Peace Conference in 1907 adopted a convenrifin for the creation 
of an international prize conn, which was to hear appeals from national prize courts 
and to be open to individuals as well as to states. 1907 US, Foreigii ReL, II, at 1253. 
See also report of American Delegation, ibid, 1164. I his convention was not ratified 
and never went into force. T o avoid possible ccuistirutional difficulties believed to arise 
from the provisions for appeals from the United States Supreme Court, the United States 
proposed procedural changes, adopted in a protocol of September 19, 1910, which 
allowed the substitution of an action de novo before ilie international Prize Court 
for damages for wrongful capture. 1910 US. loreign Rel. 631. See also 1909 US. 
Foreign Rel, 303; 1910 iJ. 597-639; 1911 id. 251. Although the Senate gave its advice 
and consent to ratification of the convention and protocol, they were never ratified. 



Chapter II 


INI P RNA nONAl. AGREI*:MEN1'S ’ 


Introductory Note: Use of Terms. Ilackworrh writes: “International agree¬ 
ments assume ^'ariolls forms and are given various descriptive designations, such 
as treaties, conventions, acts, general acts, protocols, agreements, modi vivendi, 
etc, 'rhe term ‘treaty’ is usually employed in formal agreenients of a political or 
quasi-political character, such, for example, as treaties of peace, cession, alliance, 
friendship, and commerce, although it is not confined to such instruments.” “ The 
Harvard Research in International l.aw defines “treaty” as “a formal instrument 
of agreement hy which tw o or more States establish or seek to establish a relation 
under international law between themselves” and adds, “The international Juridi¬ 
cal effect of a treat}' is not dependent upon the name given to the instrument.”^ 
There is a general practice of differentiating the more inf()rmal agreements, espe¬ 
cially those expressed in an exchange of dipl<»matic notes, from those referred to as 
treaties, conventions, and the like.^ 

In the case of the United States, there is an important Constitutional distinction. 
Under this, the term “treaty” is applied to any international agreement, however 
denominated, which becomes binding upon the United States through ratification 
by the President with the advice and consent of the Senate, two-thirds of the Sena¬ 
tors present concurring therein. The temi “executive agreement” is used to describe 
all international agreements which become binding on the United States in other 
ways — through the action of the President alone, or through rhe action of the 
President together with Congress acting through a majority vote in each House. 
(In this latter case the term “Congressional agreement” might be more accurately 
descriptive.) Executive agreements ma}' rake the form of exchange of notes, or 
of more formal signed documents.*' 

I See, pcnerally, 5 Hackworth, hueruational Law 1-433 (1943); S Internal'tonal Law 

155-870 (1906); Ilarvard Research in Inicrnarional l.aw, ‘Treaties,” 29 /lin. J. Int'l L. Supp. 
653-1226 (1935); 2 Hyde, International l.aw 1369-1558 (2d cd., 1945); McNair, Law of Treaties 
(1958, British practice); Crandall, Treaties (2d cd., 1916); P. Chailley, feature luridique des 
Traites Iniernationaux (1932); O. I loijcr, Lcs I'raites Ivtcrnat 'wnaiix (1928); Bittner, Die Lehrc 
von den volkerrechtlicken Vertray,surkunden 0924). 

25 Hackworth, Intertiational Law, p. 1 (1943). 

3 Art 1, 29 A?n. /. Int'l L. Supp, 686 (1955), quoted with permission of Harvard Law School 
and American Journal of International Law, 

Art. 4, 29 Am, /. Int'l L, Supp. 710 (1935), quoted with permission of Ilarvard Law School 
and American Journal of International Law. 

*^Sce Harvard Research, “Treaties,” 29 Am. J. Int'l L. 698 (1935); Basdcvaiit, Academic dc 
Droit International, 15 Recueil des Cours 610 (1926); Brandon, “Analysis of the Terms ‘Treaty* 
and ‘International Aprecmeni’ . . . under Article 102 of the United Nations Charter,” 47 Am, 
J, Int'l L. ^9 (1953). 

® Regarding executive agreements, see p. 84 infra. 

78 



INTERNATIONAL AGREEMENTS 
Note 


79 


In “The Functions and Differing Legal Character of Trearies,” 11 hriu YJl hitl L. 
100 (1930), McNair points out that “Ihe internal laws of the modern state provide 
its members \vith a variety of legal instruments for the regulation of life within that 
community, listing the contract, the conveyance or assignment of property, the charter 
or special legislation creating a corporate body, legislation creating a new law or giving 
codified form to old law, and constitutional documents relating to the organization and 
extent of governing powers. Me states: “It would not be suggested that all these differ¬ 
ing private law transactions are governed by rules of universal or even c.if general appli¬ 
cation, and yet such is the underlying assumption of international lawyers in dealing 
with the only and sadly overworked instrument with whicli international society is 
equipped for the purpose of carrying out its multifarious transactions.” 


Section A. Power to Make Agreements 


CONSTI'I U riON OF THE UNITED STATES, ART. II, SECT. 2: 

He [the President] shall have power by and with the advice and consent of the 
Senate to make treaties, pj*ovided tw o-thirds of the Senators present concur. . , . 


Note 

Art. I, sec, 10, provides that “1. No State shall enter into any treaty, alliance, or con¬ 
federation; . . and that “3. No State shall, w'ithout the consent of Congress, . . 
enter into any agreement or compact w ith another State, or with a foreign power,.. ..” 


JEFFERSON’S MANUAL OF PARLIAAIENTARY PRACTICE 
Quoted in 5 Moore, International Law 162 

By the Constitution of the United States, this department of legislation is con¬ 
fined to two branches only, of the ordinary legislature; the President originating, 
and the Senate having a negative. To what subject this power extends, has not 
been defined in derail by the Constitution, nor arc wc entirely agreed among our¬ 
selves. (1) It is admitted that it must concern the foreign nation, party to the 
contract, or it would be a mere nullity, res inter alios acta, (2) By the general 
power to make treaties, the Constitution must have intended to comprehend only 
those objects which arc usually regulated by treaty, and can not be otherwise 
regulated. (3) It must have meant to except out of these the rights reserved to 
the States; for surely the President and Senate can not do by treaty what the 
whole government is interdicted from doing in any way. (4) And also to except 
those subjects of legislation in which it gave a participation to the House of Repre¬ 
sentatives. This last exception is denied by some, on the ground that it would 

^ Regarding treaties as a source of internari«Mial law, and the inrernaiional “legislative" process, 
see supray pp. 22 26. 
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leave very little matter for the treaty power to work on. I'hc less the better, 
sav others. 


GEOFROY v. RIGGS 

United Stares Supreme Court, 1890. 133 U.S. 258 

[In holding that a French national was entitled to take land in the District of 
Columbia by descent from an American citizen, by virtue of the provision in Art. 
7 of the convention of February 23, 1853 between France and the United States 
giving this right “in all the States of the Union” where the laws permitted, Justice 
Field said for the Supreme Court, in part:] 

That the treaty power of the United States extends to all proper subjects of ne¬ 
gotiation between our government and the governments of other nations, is clear. 
It is also clear that the protection which should be afforded to the citizens of one 
country owning propeny in another, and the manner in which that property may 
be transferred, devised or inherited, are fitting subjects for such negotiation and of 
regulation by mutual stipulations between the two countries. As commercial inter¬ 
course increases benvecn different countries the residence of citizens of one coun¬ 
try within the territory of the other naturally follows, and the removal of their 
disability from alienage to hold, transfer or inherit property in such cases tends to 
promote amicable relations. Such removal has been within the present century the 
frequent subject of treaty arrangement. The treaty power, as expressed in the 
Constitution, is in terms unlimited except by those restraints which arc found in 
that instrument against the action of the government or its departments, and those 
arising from the nature of the government itself and of that of the States. It would 
not be contended that it extends so far as to authorize what the Constitution for 
bids, or a change in the character of the government or in that of one of the States, 
or a cession of any portion of the territory of the latter, without its consent. Fort 
Leavcn'ii'orth Rivhoad Co, v, Lo'ive^ 114 U.S. 525, 541. But with these exceptions, 
it is not perceived that there is any limit to the questions which can be adjusted 
touching any matter which is properly the subject of negotiation with a foreign 
country. Ware v. Hylton, 3 Dali. 199; Chirac v, Chirac^ 2 Wheat. 259; Hauenstein 
V. Lynbanr, 100 U.S. 483; 8 Opinions Attys, Gen, 417; The People v, Gerke, 5 Cali¬ 
fornia, 381. .. . 

A right w hich the government of the United States apparently desires that citi¬ 
zens of France should enjoy in all the States, it would hardly refuse to them in the 
District embracing its capital, or in any of its owm territorial dependencies. By the 
last clause of the article the government of France accords to the citizens of the 
United States the same rights wdthin its territory in respect to real and personal 
property and to inheritance as arc enjoyed there by its own citizens. There is no 
limitation as to the territory of France in w^hich the right of inheritance is conced¬ 
ed. And it declares that this right is given in like manner as the right is given by the 
government of the United States to citizens of France. To ensure reciprocity in 
the terms of the treaty, it would be necessary to hold that by “States of the Union” 
is meant all the political communities exercising legislative powers in the country, 
embracing not only those political cornmunirics which constitute the United States, 
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Init also those connminitics which constitute the political bodies knowfi as Terri¬ 
tories and the District of Coliimbia. It is a general principle of construction with 
respect to treaties that they shall be liberally construed, so as to carry out the ap¬ 
parent intention of the parties to secure equality and reciprocity between them. As 
they are contracts between independent nations, in their construction words arc to 
be taken in their ordinary meaning, as understood in the public law of nations, and 
not in any artificial or special sense impressed upon them by local law, unless such 
restricted sense is clearly intended. And it has been held by this court that where a 
treaty admits of two constnictions, one restrictive of rights that may be claimed 
under it and the other favorable to them, the latter is to be preferred. Haiiefistein 
V, Lynhavt, 100 U.S. 48.>, 487. 


STATE OF MISSOURI v. HOLLAND, U.S. GAME WARDEN 
United Srafes Supreme Court, l‘t2(). 252 U.S. 416 

Hui.mf.s, J.: This is a bill in etiuiry brought by the State of Missouri to prevent 
a game warden of the United States from atteitipring to enforce the Migratory 
Bird Treaty .Act of July 3, 1918, c. 128, 40 Stat. 755, and the regulations made by 
the Secretary of Agriculture in pursuance of the same. The ground of the bill is 
that the statute is an uncon.stitutional interference with the rights reserved to the 
States by the Tenth Amendment, and that the acts of the defendant done and 
threatened under that authority invade the sovereign right of the State and contra¬ 
vene its will manifested in statutes. 'Fhe State also alleges a pecuniary interest, as 
owner of the wild birds within its borders and othcrw’Lse, admitted by the Govern¬ 
ment to be sufficient, hut it is enough that the bill is a reasonable and proper means 
to a.sscrt the alleged quasi sovereign rights of a state. ... A morion to dismiss was 
su.staincd by the DLstrict Court on the ground that the act of Congress is constitu¬ 
tional. 258 Fed. Rep. 479.... The State appeals. 

On December 8, 1916, a treaty between the United States and Great Britain was 
proclaimed by the President. It recited that many species of birds in their annual 
migrations traversed certain parts of the United States and of Canada, that they 
were of great value as a source of food and in destroying insects injurious to vege¬ 
tation, but were in danger of extermination through lack of adequate protection. 
It therefore provided for specified close seasons and protection in other forms, 
and agreed that the two powers would take or propose to their law-maldng bodies 
the neces-sary measures for carrying the treaty out. 39 Stat. 1702. The above men¬ 
tioned Act of July 3,1918, entitled an act to give effect to the convention, prohib¬ 
ited the killing, capturing or selling any of the migratory birds included in the 
terms of the treaty except as permitted by regulations compatible with those terms, 

to be made by the Secretary of Agriculture-The question raised is the general 

one whether the treaty and statute are void as .in interference with the rights re¬ 
served to the States. 

To answer this question it is not enough to refer to the Tenth Amendment, re¬ 
serving the powers not delegated to the United States, becau.se by Article II, § 2, the 
power to make treaties is delegated expressly, and by Article VI treaties made un¬ 
der the authority of the United States, along with the Constitution and laws of the 
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United States made in pursuance thereof, are declared the supreme law of the land. 
If the treaty is valid there can be no dispute about the validity of the statute undet 
Article I, §8, as a necessary and proper means to execute the powers of the Gov> 
ernment. The language of the Constitution as to the supremacy of treaties being 
general, the question before us is narrowed to an inquiry into the ground upon 
which the present supposed exception is placed. 

It is said that a treaty cannot be valid if it infringes the Constitution, that there 
are limits, therefore, to the treaty-making power, and that one such limit is that 
what an act of Congress could not do unaided, in derogation of the powers re¬ 
served to the States, a treaty cannot do. An earlier act of Congress that attempted 
by itself and not in pursuance of a treaty to regulate the killing of migratorv' birds 
within the States had been held bad in the District Court. United States v. Shauver, 
214 Fed. Rep. 154. United States v. McCullagh, 221 Fed. Rep. 288. Those deci¬ 
sions were .supported by arguments that migratory- birds were owned bv the States 
in their sovereign capacity for the benefit of their people, and that under cases like 
Geer Connecticut^ 161 U.S. 519, this control was one that Congress liad no power 
to displace. The same argument is supposed to apply now with equal force. 

Whether the two cases cited were decided rightly or not they cannot be accepted 
as a test of the treaty power. Acts of Congress arc the supreme law of the land 
only when made in pursuance of the Constitution, while treaties are declared to be 
so when made under the authority of the United States. It is open to question 
whether the authority of the United States means more than the formal acts pre¬ 
scribed to make the convention. We do not mean to imply that there are no iiuali- 
fications to the treatj -making power; but they must be ascertained in a different 
way. It is obvious that there may be matters of the sharpest exigency for the na¬ 
tional well being ihat an act of Congress could not deal with but that a treaty fol¬ 
lowed by such an act could, and it is not lightly to be assumed tliat, in matters re¬ 
quiring national action, “a power which must belong to and somewhere reside in 
every civilized government’' is nor to be found.... When we arc dealing with words 
that also are a constituent act, like the Constitution of the United Stares, we must 
realize that they have called into life a being the development of which could not 
have been foreseen completely by the most gifted of its begetters. It was enough 
for them to realize or to hope that they had created an organism; it has taken a 
century and has cost their successors much sweat and blood to prove that they 
created a nation. The case before us must be considered in the light of our whole 
experience and not merely in that of what was said a hundred years ago. The 
treaty in question does not contravene any prohibitory words to be found in the 
Con.stituti()n. I'he only question is w^hether it is forbidden by some invisible radia¬ 
tion from the general terms of the Tenth Amendment. We must consider what 
this country has become in deciding what that Amendment has reserved.. . . 

Here a national interest of very nearly the first magnitude is involved. It can be 
protected only by national action in concert with that of another power. The sub¬ 
ject-matter is only transitorily within the State and has no permanent habitat there¬ 
in. But for the treaty and the statute there soon might be no birds for any powers 
to deal with. We sec nothing in the Constitiitioit that compels the Government to 
sit by while a food supply is cut off and the protectors of our forests and our crops 
arc destroyed. It is not sufficient to rely upon the States. The reliance is vain, and 
were it otherwise, the question is whether the United States is forbidden to act. 
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Wc are of the opinion that the treaty and statute must be upheld. I V'anDevanter 
and Pitney, JJ., dissented.] “ 


CHARLES EVANS HUGHF5, AS PRESIDENT OF AMI'.RICAN 
SOCIEI’Y OF INTERNATIONAL LAW 

1929 Procccdi/iirs ASJ.L. 194 

I think it is pcrlectlv idle to consider that the Supreme Court would ev'^er hold 
tliat any treaty made in a constitutional manner in relation to the external concerns 
of the nation is beyond the power of the sovereignty of the United States or invalid 
under the Constitution of the United States where no express prohibition of the 
Constitution has been violated. ... 

I have been careful in what I have said to refer to the external concerns of the 
nation. I should not care to voice any opinion as to an implied limitation on the 
treaty-making power. 'I'hc Supreme Court has expressed a doubt whether there 
could be any such. . . . But if there is a limitation to be implied, 1 should say it 
might be found in the naiitre of the treaty-making power. 

. . . The power is to deal with foreign nations with regard to matters of inter¬ 
national concern. It is not a power intended to be exercised, it may be assumed, 
with respect to matters that have no relation to international concerns. . . . 

... I think wc should be saved, normally, from any very serious abuse, if you can 
call it such, of the treaty-making power, by ... the necessity of securing approval 
of the Senate in the making of an effective treaty by the United States. 

... 'Fhe nation has the power to make any agreement whatever in a constitution¬ 
al manner that relates to the conduct of our international relations, unless there 
can be found some express prohibition in the Constitution, and I am not aware of 
any which w ould in any w ay detract from the power as I have defined it in connec¬ 
tion with our relations w irh other governments. But if wc attempted to use the 
treaty-making pow er to deal w-ith matters wdiich did not pertain to our external re¬ 
lations but to control matters which normally and appropriately w'^erc w^ithin the 
local jurisdictions of the States, then 1 again say there might be ground for implying 
a limitation upon the treaty-making power that it is intended for the purpose of 
having treaties made relating to foreign affairs and not to make law^s for the people 

®Further on the rreary-making power, see 5 Ilackworth, International Law 5-25 (1943); 2 
Hyde, htternational T.aw 13S.V 1405 (2d ed., 1945) and works there cited; Borchard, “Treaty- 
making Power as Support for Fcdcr.'il Legislation,” 29 Yale L.J. 445 (1920); Thompson, “State 
Sovereignty and the I rcary-Alaking Power,” II Calif. L. Hcv. 242 (192.3); Boyd, “l!\e Expand¬ 
ing Treaty Povixrs,” 6 N.C.L. Rev. 428 (1928); J.ickson, “ The Tenth Amendment versus 
the Treaty Making Power under tlie Qmsrituticm of the United States,” 14 Va. L. Rev. 3.U, 441 
(1928); Potter, “Inhibitions Upon the Treaty-Making Power of the United States” 28 Am. J. 
Int'l L, 456 (19.34); Feidler and Dwan, “ I'bc Extent of the 1 rcary-AIaking Power,” 28 Geo. LJ. 
184 (1939); Levitan, “llie Foreign Relations Power: An Analysis of Air. Justice Sutherland’s 
Theory,” 55 Yale L.J. 467 (1946); ATagnusson, “Our Mcmhcrsliip in die United Nations and 
the Federal Treaty Power under the Constitution,” 34 Va. L. Rev. 137 (1948) ; AlitchcJl, State 
Interests in American Treaties (1936); Cowles, Treaties and Constitutional I.aw: Property 
Interferences and Due Process of I.aw (1941). Aiucmg older works of value, sec Butler, Treaty~ 
Making Power of the United States (2 vols., 1W2); Tucker, IJiniiatians on the Treaty-Making 
Powr (1915); Crandall, Treaties (2d ed., 1916). On the power of Congress to enact the Opium 
Poppy Contred Act of 1942, to carry out narcotics treaties, sec Stut/. v. Bureau of Narcotics, 56 
F. Supp. 810 (N.O. Calif. 1944). Sec also Santovicenzo v. Egan, p. 141 infra. 
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of the United States in their internal concerns through the exercise of the asserted 
treaty-making power. 


Executive Agreements 


STATEMENT OF G. I I. HACKWOR IH, ITGAL ADVISER, DEPAR E- 
MENT OF STAl'E, BEFORE HOUSE WAYS AND MEANS COM- 
Min EE, FEBRUARY 1, 1940, REGARDING EXTENSION OF 
RECIPROCAI. TRADE AGREEMENTS ACT 
5 Hackw orth, hncrnational Law 397 

While Article II, section 2, of the Constitution authori/xs the President by and 
with the advice and consent of the Senate to make treaties with foreign nations, it 
does not say that no other form of international agreement shall be concluded by 
the President. 1 he fact is that tlie President has, from the beginning of the Govern¬ 
ment, entered into various forms of agreements with foreign countries which, while 
they fall short of treaties in that they do not follow the prescribed constitutional 
methf)ds for the conclusion of treaties, arc nevertheless valid and binding. I hc con¬ 
duct of the foreign relations of this country is in its nature essentially an executive 
function. 'I'hc President could not successfully deal with them, if every agreement 
made by him on any and every question or subject of discussion between this and 
foreign governments required the appro\'al of the Senate before becoming cfFcc- 
tivc. Such a procedure would so hamstring the President as to render the conduct 
of the foreign relations nigh impossible. It would negate the underlying theme of 
the constitutional division of authority between the three branches of the 
Government. 

Agreements concluded by the President which fall short of treaties are common¬ 
ly referred to as executive agreements and are no less common in our scheme of 
government than arc the more formal instruments — treaties and conventions. 
They sometimes take the form of exchanges of notes and at other times that of 
more formal documents denominated “agreements” or “protocols.” The point 
where ordinary correspondence between this and other governments ends and 
agreements — whether denominated executive agreements or exchanges of notes or 
otherwise — begin, may sometimes be difficult of ready ascertainment. It would 
be useless to undertake to discuss here the large variety of executive agreements as 
such, concluded from time to time. Hundreds of executive agreements, other than 
those entered into under the trade-agreements act, have been negotiated with for¬ 
eign governments. ... It would seem to be sufficient, in order to show that the 
trade agreements under the act of 1934 are not anomalous in character, that they 
arc not treaties, and that they have abundant precedent in our history, to refer to 
certain classes of agreements heretofore entered into by the Executive without the 
approval of the Senate. They cover such subjects as the inspection of vessels, navi¬ 
gation dues, income tax on shipping profits, the admission of civil aircraft, customs 
matters, and commercial relations generally, international claims, postal matters, 
the registration of trademarks and copyrights, et cetera. Some of them were con¬ 
cluded under authority of acts of Congre.ss; others were concluded not by specific 
congressional authorization but in conformity with policies declared in acts of 
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Congress with respect to the general snbject matter, such as tariff acts; while still 
others, particularly those with respect to the scttlenicnt of claims against foreign 
governments, were concluded independently of any legislation. 

Note 


Executive agreements made hy tlic F^resident aUmc arc tliosc falling within his power 
as Commandcr-in-Chief, or his power to conduct foreign relations, such as the “De¬ 
stroyer-Naval Bases” arrangement of September 9, 1940 (.*>4 Star. 2408), with respect 
to which his authority was upheld by the Attorney-( hneral rm August 27, 1940, 39 Ops. 
A ft. Gen. 484. Congress may authorize the l^rcsideiit to enter into a particular agree¬ 
ment, as was the case with our entry into the International I.abor Organization under 
the Joint Resolution of June 19, 1934 (48 Stat. 1182, 2712). Congress may provide more 
general authorization, under which arc made such agreements as postal agreements (Rev, 
Star. S 398, amended 48 Stat. 943) or the R.cciprocal I'rade Agreements (48 Star. 943, 
and subsequent amendments). Again, the agreement may be one which is not brought 
into force as to the United States until Congress expresses its as.scnt, as w'as required for 
the 1942 fur seal agreement with Canada (ILA.S. 41.?, .?8 Star. 1379), approved February 
26, 1944 (58 Stat. 100). 

In United States v. ('mtiss-Wrij^ht Export Corp. 299 U.S. 304, 318 (1936), Sutherland, 
J., said as dictum: “'Fhc power ... to make such international agreements as do not 
constitute treaties in the constitutional sense (Alwian & Co. v. United States, 224 U.S. 
583, 600-601 . . . ), none of ^\hich is exfircssly affirmed by the Constitution, neverthe¬ 
less exist as inherently inseparable from the concept of nationality. This the court 
recognized, and in each of the cases cited found the w arrant for its conclusions not in 
the provisions of the Constitution, but in the law of nations.” 

In United States v. Uelmont, 301 U.S. 324 (1937), the ctuirr upheld the right of the 
United States, under the Litvinov As.signment ** to a deposit in a New York bank made 
by a Russian corporation which had thereafter been nationalized by the Soviet Gov¬ 
ernment. Delivering the opinion of the c<Hirt, Sutherland, J., said: 

“That the negotiatirins, acceptance of the assignment and agreements and under¬ 
standings in respect thereof were within the competence of the President may not 

be doubted_Governmental pov cr over external affairs is not distributed, bur is vested 

exclusively in the national government. Anil in respect of what was done here, the 
Executive, had authority to speak as the sole organ of that government. The assignment 
and the agreements in connection therewith did not, as in the case of treaties, as that 
term is used in the treaty making clause of the Constitution . . . , require the advice 
and consent of the Senate. 

“A treaty signifies ‘a compact made between two or more independent nations with 
a view to the public welfare.’ Altman ^ Co. v. United States, 224 U.S. 583, 600. But 
an international compact, as this was, is not always a treaty which requires the partici¬ 
pation of the Senate. There arc many such compacts, of which a protocol, a modus 
vizTndi, a postal con\’cnrion, and agreements like that now under consideration are illus¬ 
trations. See 5 Moore, Im. Law Digest, 210-221. The distinction was pointed out by 
this court in the Altman case, supra, which arose under § 3 of the Tariff Act of 1897, 
authorizing the President to cfincludc commercial agreements with foreign countries 
in certain specified matters. Wc held that although this might not be a treaty requiring 
ratification by the Senate, it was a compact negotiated and proclaimed under the author¬ 
ity of the President, and as such w as a ‘treaty’ w ithin the meaning of the Circuit Court 
of Appeals Act, the construction of which might be reviewed upon direct appeal to 
this court. 

“Plainly, the external powers of the United States arc to be exercised without regard 
to state laws or policies. Fhe supremacy of a treaty in this respect has been recognized 

from the beginning_And while this rule in respect of treaties is established by the 

express language of cl. 2, Art. V\ of the Constitution, the same rule would result in the 


® Sec pp. 225, 247 infra. 
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case of all international compacts and agreements from the very fact that complete 
power over international affairs is in the national government and is not and cannot 
be subject to any curtailment or interference on the part of the several states.” (pp. 
330-331.) 

In the Comment on Treaties, the Harvard Research in International Law said: *** “The 
distinction between so-called ‘executive agreements’ and ‘treaties’ is purely a constitu¬ 
tional one and has no international significance.” 29 Am. J. h/tl L. Snpp. 697 (1935). In 
an article on “Constitutionality of the 7Vadc Agreements Act,” 39 Col. L. Rev. 751, 755 
(1939), F. B. Sayre wrote: ‘Trom the point of view of inicrnational law, treaties and 
executive agreements are alike in that both constitute eciually binding obligations upon 
the nation. From the point <»f view of tnir constitutional law% however, there arc im¬ 
portant differences of substances as well as of form. Treaties may be negotiated w'hich 
depart widely from our existing laws or policies, and the Senate in approving tlieir 
ratification is subject to no restraint or consideration within the general limits of the 
treaty-making power under our b)rni of gtwernment other than what is best for our 
nation. But the I^resident in making executive agreements has no such free hand. He 
must act scrupulously within the laws and conb>rm to the policies already established 
by the Congress. 

“International agreements involving political issues or ehanges of national policy and 
those involving international arrangements of a permanent character usually take the 
form of treaties. But international agreements embodying adjustments of detail carry¬ 
ing out well-established national p<»licies and traditions and those involving arrange¬ 
ments of a more or less temporary nature usually take the form of executive agree¬ 
ments.” 

In its Current informaciem Scries No. 1, July 3, 1934, the Department of State said 
w’ith respect to the trade agreements under the 1934 Reciprocal Trade Agreements Act, 
that: “It may be desirable to point our here the well recognized distinction between an 
executive agreement and a treaty. In brief, it is that the former cannot alter the existing 
law’ and must ctuiform to all statutory enactments, v/hereas a treaty, if ratified by and 
W’ith the advice and consent of tw’o-thirds of the Senate, as reejuired by the Constitution, 
itself becomes the supreme law' of the land and takes precedence over any prior statutory 
enactments. Therefore, ahhougli the agreements conrctnplatcd under the Act need not 
be referred back to the Senate for ratification, yet it was necessary for the Congress to 
enact the instant measure in order to change the prevailing tariff law' so that the pro¬ 
posed executive agreements, involving changes in the tariff schedules, might be made 
in harmony with the revised law’.” (5 Hackworth, ImcrriatUmal J.a'iL' 425). 

In view of such decisions of the Supreme Cf>urr as the Bclmnnt case, supra, ami United 
States z\ how far do the foregoing sraremenrs appear to be true today? 

IIow' far docs the p<»wer ro make executive agreements extend, particularly w'hen 
cooperation of both IL)uses of C«>ngress is obtained? May the United States accomplish 
through this power of the Executive and Congress all that it may through the treaty- 
making power? What considerations determine whether a particular agreement should 
be made in one manner or the other? There arc admittedly many agreements w'hich 
might be made either by treaty or as executive agreements, as the President and Secre¬ 
tary of State may prefer. Is there alzcays such a choice, or at times does the law, or tra¬ 
dition, compel selection of one method rather than the other? 

McClure states that “the President, acting wdth Congress, where simple majorities 
prevail, can, in the matter of international acts, legally accomplish under the Constitu¬ 
tion anything that can be legally accomplisbcd liy the treaty-making power as specifi¬ 
cally defined in rhe (Jonsrinition,” and that: “There is nothing that can be done by 
treaty that cannot be done by (Congress-confirmed executive agreement.” Hyde more 

Quoted with iierniission of Harvard Law School and Aviericmt Itmrual of Internatirmal 
Law. 

** Quoted with pciiuissi(»n nl Coiiin/hia l.tnv Rezuvw. 

>-P. 247, mjni. 

VV'allace McClure, Inter national Executive Aip^eewents, p. 364 ((>>lunihia University Press. 
1941); ciuotcd with permission oi (Coluiiilun University Pre.ss. 

Ibid.y p. 386; quoted W'ith permission of Columbia University Press. 
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cautiously concludes: The recourse to cxeciirive apreemenrs . . . however impressive 
in scope and dcvclopim*m, fails to show that the (government has in fact acted on 
the theory that the President, with or w ithout the aid of (congress, may conclude in 
behalf of the United Stales any arrangement w'hich could be ci>ncludcd through the 
instrumentality of a treaty. I here have been, moreover, instances wdicre a Secretary 
of State has felt that for purposes of agreement the use of a treaty was obligatory.” 
Hyde adds that at the time of the adoption of the Constitution treaties were distin¬ 
guished in international practice from less formal instruments, and “w'ere the usual 
settings w^ere employed in the making of compacts of largest import and longest 
endurance. 1 he law on tliis problem is still in the course of development.’** 

Somewhat analogous to the use of executive agreements under Congressional author¬ 
ization was the procedure whereby 'Pexas and Hawaii entered the United States. On 
April 12, 18-14 a treaty bciw een the United States and the Repiililic of I exas was signed, 
providing for annexation. J his treaty was rejected by the United States Senate. Sec¬ 
retary of State C^nihoiin directed the American Charge d'affaires to assure the Texas 
(jovernment that loss of the treaty did not necessarily involve failure of the project 
for annexation, saying that what w'as sought m be effected by the treaty could be done 
by joint resolution of l)otli Mouses of Congress, retiuiring merely a majority rather 
than rwm-thirds. On March 1, 1845 a Joint Resolution was adopted by the United States 
(^ongress, expressing its consent to tlic erection of Texas into a new' State, which might 
be admitted into the Uniteil States. 5 Stat. 797. On July 4, J845 rlie T exas Government 
adopted a Resolution accepting tliis plan of annexation. Texas was admitted by a joint 
Resolution of the United States Congress, December 29, 1845. 9 Star. 108.*’ In the case 
of Hawaii, the treaty for annexation was signed July 16, 1897 and ratified by Hawaii. 
Pending consideration of this treaty by the United Stares Senate, a Joint Resolution 
accepting the offereil cession and incorporating the ceded territory into the United 
States W'as adopted by Ckingress and approved July 7, 1898. 30 Stat. 750.’** 

hneruational Legal Effect of Failure to Comply vcith Comfittition 


CLAIM OF UNH ED ST A ITS AND XTlNE/XTXA COMPANY 

5 I lackw'orth, Intcrnatiorial Law 156 

The claim of the United States and VT'neznela Company arising out of the al¬ 
leged violation by A’encziiela of its conccs.sion contract, dated June 18, 1900, was 

*•'‘2 Hyde, hitcrriiviojial Jaizv, p. 1416 (2nd cd., 1945); <|uoietl with permission of I.inle, Brow'n 
& Co., Publisher. 

*** See MeDougiil and 1/ans, “ I renrics and Congressional I’xcciiiive or Presidential Agreements; 
Interchangeable Insrrunicnrs of National Policy,” 54 Vale l„], 181 anil 5H (1945), supporting 
extensive use of executive agreements; Borchard’s reply, “ I reaiies and I’xecurive Agreements — 
A Reply,” id. 616 (1945), urging that their scope must he greatly iimiitd; 5 Haekworih, inter- 
national Law 390 4.53 ( 1943 ); iMo nc, “ Treaties ;md I^xeeiitivc Agreements,” 20 Pol. Sd. Q. 385 
(1905); Crandall, Treaties 102-I4v (2d cd., 1916); Levitan, “I-xeciiiive Agreements; A Study 
of the Fxeeutive in the Control of the Foreign Relations of the United Stares,” 55 III. L. Rev. 
365 (1940); Catudal, “I'.xeciitivc Agreements: A Supplement to the I reaty-iMaking Procedure,” 
10 Geo. Wash. L. Rev. 653 (1942); McClure, international Pxeewire Agreements (1941), up¬ 
holding their almost universal use; I'raser, ”T rcatics and F.xeciitive Agreements,” Sen. Doc. No. 
244, 78th (Jong. 2d scss., limiting executive agreements narrowly. On classification, sec also 
H. A1. Catudal, “Lxccutive Agreement or 'Treaty,” 10 /. of Polities 168 (1948). 

Regarding the need of such an alternative to Senatotial approval, sec John Dickey, “Our 
Treaty Procedure Versus Our Foreign Policies,” 25 ForeifiJt Affairs 357 (1947); i'Icmh/K. Treaty 
Veto of the American Senate (1930); cf. Dangerlield, hi Defense of the Senate: A Study in 
Treaty Making (1953). 

I’Sec 1 Moore, International Law 453-456 (1906) { Crandall, I'rcaties 135 138 (2d cd., 1916); 
33 Br. & For. St. Pap. 252 ff. 

’**1 Moore, /.J-ii’503-520 (1906); Crandall. 1 rcattes 135-138 (2d cd., 1916). 

’»Scc Harvard Research in International Law, “Treaties,” 29 Afn. ]. InPl L. Supp. 992-1009; 
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settled hy n protocol signed August 21, 1909, under which \^eneziicla agreed to 
pay $475,000 to the United States on behalf of the company. In a telegram of 
September 13, 1909, the American Minister at Caracas reported that a new CJovcrn- 
ment Council had come into existence on August 4 under the new Constitution 
and that certain persons had been urging upon the Government the necessity ot 
referring to this Council for approval the protocol of August 21. The Minister 
said that the Government insisted tliat the protocol “did not have to be submitted 
to the Government Council for the reason that before the Government Council 
was installed the former Alinister for Foreign Affairs had completed the settlement 
of the case and the Cabinet had given its sanction to the negotiations and that at 
that time there was no Government Council for the President to consult, and that 
the new Minister for Foreign Affairs merely authorized with his signature what 
had been legally consummated by his predecessor.” The Minister added that he 
had suggested that the protocol be submitted to the Government Council in order 
to avoid any question of its validity. The Department of State replied on Sep¬ 
tember 18, 1909: 

... Crichficld protocol is a fait accomfili, iiitcriiationally speaking. The first installment 
has been paid and you have been instructed as to turning over Company’s property 
In signing the protocol as a finality and not ad referendum, the X'enezuelan Foreign 
Office gave assurances that it either had or would obtain power to make its action good. 
Upon these assurances this Government is, internationally speaking, entitled to rely, 
and behind them it is not entitled to go. With the steps, if an\\ which the Venezuelan 
Government should take to regularize its action according to X'enezuelan municipal 
law, this Department has no concern and can tender no advice. 


Note 

There has been much discussion of the consequences of failure to abide by con¬ 
stitutional requirements concerning the making of treaties. I'he Harvard Research in 
International Law reached the conclusion that: “A state is not bound by a treaty made 
on its behalf by an organ or authority not competent under its law to conclude the 
treaty, however, a state may be responsible for an injury resulting to another state 
from reasonable reliance by the latter upon a representation that such organ or authority 
was competent to conclude the treaty,” 29 Am, /, Ini'll L. Supf), 992 (1935).-*^ However 
more practice appears to support McNair’s conclusions, in his article “Constitutional 
Limitations Upon the I reaty-Making Power,” in Arnold, Treaty-Makinff Procedure, 
p. 6 (1933): “It seems more reasonable ... to say that in concluding a treaty if one 
party produces an instrument ‘complete and regular on the face of it’ (to borrow an 
expression from another department of law ) though in fact constitutionally defective, 
the other party, if it is ignorant and reasonably ignorant of the defect, is entitled to 
a.ssume that the instrument is in order and to hold the former to the obligations of the 
treaty.”-’^ 

Jones, Full Powers and Ratification^ pp. 134-157 (1946); Fitzmauricc, “Do Treaties Need Rati¬ 
fication?” 1934 Brit, Y,B, InPl L, 113; Fairinan, “Competence to Bind the State to an International 
F.ngagcinenr,” 30 Ani. j. huU L, 439 (1936); McNair, Law of Treaties 38-46 (1938>; Pierre 
Chaillcy, l.a Nature Juridique des Traites selon le Droit Contemporain^ 167 /f. (1932); P. dc 
X'^isschcr, La Conclusion des Traites hiternatior/anx (1943). 

Quoted with permission of Harvard Law School and American Journal of International 
Law. 

Quoted with permission of Oxf(»rd University Press, publisliers. 
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“IHLEN DECLARA riON,’’ IN EASTERN GREENLAND CASE, 
DENMARK v. NORWAY 
Permanent Court of International Justice, 1933 
P.C././., scr, A/B, no. 53; 3 Hudson, World Court Reports H8 


[When Norway issued on July 10, J931, a decree claiming sovereignty over por¬ 
tions of Eastern Greenland, Denmark referred the case to the Permanent Court of 
International Justice, claiming that Denmark had sovereignty over the entire island. 
One of the bases for the Danish claim was that Norway could not rightfully claim 
sovereignty, in view of assurances given by M. Ihlen, the Norwegian Foreign Alin- 
ister, Norway argued that he lacked authority to bind the Norwegian Govern¬ 
ment by such a statement. The Court found, by 12 votes to 2, that Denmark had 
established sovereignty over all of Cjrecniand, and Norw^ay immediately withdrew 
her claims. 

On the relevant aspect of the ease, the (]ourt found that in July, 1919, the Danish 
Minister at Christiana had told the Norwegian Foreign Minister that Denmark 
w^ould raise no objection to Nfirw ax 's claim to Spitzbergen, then under discussion 
at the Paris Peace Conference; and that the Danish Government, which had been 
anxious to obtain recognition by all interested powers of Danish sovereignty over 
the whole of Greenland, was confident that the extension of Danish political and 
economic interests to tlic w hole of Greenland “would not encounter any difficul¬ 
ties on the part of the Norwegian Government.” On July 14 M. Jhicn replied 
merely that the question would be considered. I'he Court said on this point: 1 

... The Norwegian Minister for foreign Affairs recorded his conversation with 
the Danish representative in a minute, the accuracx' of which has not been disputed 
by the Danish Government. On July 22nd following, the Minister for Foreign 
Affairs, after inffirming his colleagues of the Norwegian Cabinet, made a statement 
to the Danish Minister to the effect “that the Norwegian Government would not 
make any difficulties in the settlement of this question” (/.c., the question raised 
on Jul\' 14th by the Danish Government), These arc the words recorded in the 
minute bx' At. Ihicn himseli. According to the report made by the Danish Alinister 
to his own Government, M. Ihlcn’s words were that “the plans of the Royal 
[Danish Government] respecting Danish sovereignty over the whole of Greenland 
,.. would meet with no difficulties on the part of Norway.” . . . 

This declaration by At. Ihicn has been relied on by Counsel for Denmark as a 
recognition of an existing Danish sovereignty in Greenland. I he Court is unable 
to accept this point of view. A careful examination of the words used and of the 
circumstances in which they were used, as well as of the subsequent developments, 
shows that M. Ihlen cannot have meant to be giving then and there a definitive 
recognition of Danish sovereignty over Greenland, and shows also that he cannot 
have been understood by the Danish Government at the time as having done so- 

Nevertheless, the point which must now be considered is whether the Ihlen 
declaration — even if not constituting a definitive recognition of Danish sove¬ 
reignty—did not constitute an engagement obliging Norway to refrain from 
occupying any part of Greenland- 

... It is clear from the relevant Danish documents which preceded the Danish 
Minister’s demarche at Christiana on July 14th, 1919, that the Danish attitude in the 
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Spitzbergen question and the Norwegian atntude in the Greenland question were 
regarded in Denmark as interdependent, and this interdependence appears to be 
reflected also in M. Ihlen’s minute of the interview. Even if tliis interdependence — 
which, in view of the affirmative reply of the Norwegian Government, in wdiose 
name the Minister for Foreign Affairs was speaking, would have created a bilateral 
engagement — is not held to have been established, it can hardly be denied that 
what Denmark was asking of Norway . . . was equivalent to what she was indi¬ 
cating her readiness to concede in the Spitzbergen c|ncstion. . . . What Denmark 
desired to obtain from Norway was that the latter should do nothing to obstruct 
the Danish plans in regard to Greenland. The declaration which the Minister for 
Foreign Affairs gave on July 22nd, 1919, on behalf of the Norwegian Government, 
was definitely affirmative: “I told the Danish Minister to-day that the Norwegian 
Government would not make any difliculty in the settlement of this question.” 

The Court considers it beyond all dispute that a reply of this nature given by 
the Minister for Foreign Affairs on behalf of his Government in response to a 
request by the diplomatic representative of a foreign Power, in regard to a question 
falling within his province, is binding upon the country to which the Minister 
belongs. . .. 

It follows that, as a result of the undertaking involved in the Ihlen declaration of 
July 22nd, 1919, Non\^ny is under an obligation to refrain from contesting Danish 
sovereignty over Greenland as a whole, and a fortiori to refrain from occuping a 
part of Greenland.*’^ 


STATEMENT OF G. H. ITACKWORTH, ITGAI. ADVISER OF 
DEPARTMENT OF STATE, BEFORE SUBCOMMTTTEI' OF COMMITFEE 
ON COMMERCE, UNH'ED STATES SENA'I E, NOVEMBER 29, 1944 
Hearings on S. 1385 (Sr. LawTcncc Waterway), p. 230 

Senator Brewster. Do you think, Mr. Mackworth, that the doctrine of ultra 
iHreSy in connection with the President’s action, would be recognized in inter¬ 
national law? 

Mr. Hackworth. Well, generally speaking. Senator, in international law the 
head of the government is entitled to speak for the state, and if the President enters 
into an obligation with a foreign government, that foreign government is entitled 
to rely upon it. It is not under the obligation of inquiring into our constitutional 
processes. It takes the word of the head of the State. 

If the obligation is violated, it is a violation of an international obligation pure 
and simple, whether the President exceeded his authority or not. He is supposed 
to act within his authority, but if he gets outside of that, the other government 
is entitled to rely upon his action. 

Senator Brewster. Of course, you could carry that to very extreme lengths. 
You think that there would be utterly no limit, and that if the President should 
make any kind of an agreement which might obligate us for a century to come, 

--ScL* (j’jrntr, “T Ijc Inrcinjiidiuil Binding Force of LJnil;irer;il Or.'il Dechinuions,” 27 Am. /. 
h/f'l L. 493 sec also IVciiss, “Ihc Dispute between Denmark and Norway (»ver the 

Sovereignty of I vast Greenland,” 26 Am. /. hifl L. 469 (1932); Uyiie, “ I’he (..asc (amcerning 
tlK‘ I.egal Status <»f Eastern (jreenland,” 27 Am. J. hn'l L. 732 (1933). 
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that in international law that would Ik* rcc'ogni/.cd as binding, even though all 
the world might know that the President had clearly exceeded his constitutional 
authority? 

Mr. Hackworth. I am inclined to think that if you went before an arbitration 
tribunal, the triliunal would say that the foreign government had tlie right to rely 
upon the word of the Chief Executive, and \\'hether he has or has not exceeded his 
authority is a domestic issue here. Hut the other foreign government is entitled 
to rely upon what he agrees to do. 

Senator Bre'wstcr. You realize that that might result in very extreme situations, 
do you not? 

Mr. Hackicorth. It might, but you have always got to assume, I think, that the 
President will not do a rash thing, and if he does, as 1 think Senator Bailey said a 
few moments ago, the remedy is impeachment. 

I think that, by and large, we have to assume that our Presidents wdll keep 
within the proper confines of our constitutional processes and will not do a thing 
that is utterly rash or utterly unconstitutional. 

Senator Burton. You mean that the world is nor charged with any notice what¬ 
soever of the wTitten terms of our Constitution, even the simplest ones, with the 
example of the Versailles Treaty before them? 

Air. Hackvjorth. Of course the world is charged with notice, but 1 think that if 
our Government tells another government that we will enter into an arrangement, 
that we will do the thing that is the subject matter of the agreement, that the other 
government is entitled to rel\' upon that and is not under the necessity of coining 
back and inquiring into our Constitution. We don’t generally undertake to pass 
upon the constitutions of other countries, we leave that for those countries to do, 
and vve leave it to tlieni to decide whether they can enter into an agreement with 
us, or not. We don’t undertake to say, “You can’t do this.” That is for them to 
decide. 


Note 

In his first edition (1922), Hyde wrote tliat “An unconstitutional treaty must be 
regarded as void.”^*** In his second edition (1945), he says: “It may he said that where 
a contracting state holds out to another assurance that the terms of a proposed agree¬ 
ment are not violative of the fundamental laws of the former, and docs so through an 
agent who is supposedly conversant with the requirements thereof by reason of the 
character of his connection with the particular department of his government to which 
is confided the management of foreign affairs, and when no written constitution is 
involved, and no published and authoritative instrument notoriously proclaims an op¬ 
posing view, there is ground for the conclusion that the contracting state holding out 
such assurance is not in a position to deny the validity of the agreement which has been 
concluded in pursuance thereof.”*^ 

W. W. Willoughby, in his Fundamental Concepts of Public Late (Macmillan Co., 
New York, 1924), uTotc: “Peculiarities of constitutional structure of one state are 
without international significance to other states. Each state, as a member of the in¬ 
ternational society of states, has an organ of government through which it communicates 

2® 2 Hyde, International Lav)^ p. 9 (Little, Brf»\vn and Co., 1922); quoted with permission 
of T .irtic, Brown and Co. 

'^2 Hyde, httcrtuittonal Law, p. 1385 (2d cd.. Little, Brown and Co., 1945); quoted with 
permission of Little, Brown and Co. 
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witfi and enters into conrracruaJ and other relations with other states. Whatever under¬ 
takings are entered into by such organs arc internationally binding upon the state which 
they represent.” (P. 315.)^’*'* 


Section B. Process of Treaty Making 

1. Conclusion and Ratification 

Procedural Steps — Editorial Note. In the case of a bilateral treaty (one to 
which only two states arc parties), negotiations for the drafting of a treaty usually 
commence when one government notifies the other that it wishes to conclude a 
treaty covering certain matters. It is customary for the government proposing the 
treaty to submit a draft or text of the proposed treaty, and negotiations and dis- 
cussions based on that draft or counter-proposals are usually carried on in one of 
the capitals concerned. As soon as agreement is reached on the wording of the 
treaty, it is prepared for signature. When the languages of the two states differ, 
the treaty is usually prepared in both languages, using parallel vertical columns 
containing the two languages side by side. Usually two originals are prepared, one 
for each state, in a fonn referred to as the alternate the language of the stare and its 
name appearing first in the copy which it is to have. 

Multilateral treaties (agreements between three or more states) are usually 
agreed upon at an international conference, cither called specially^ or in connection 
with a meeting of an international organization. Generally, only one copy is 
signed and sealed, which signed copy is retained in the archives of the government 
or organization (such as the United Nations) designated as the “depo.sitary’* of the 
treaty\ The depositary then furnishes to each interested government one or more 
certified copies of the signed treaty. 

Prior to the signing of a treaty, each government issues a Full Power to the 
person or persons who are authorized to sign on its belialf. These Full Powers may 
be exchanged or inspected or deposited, so that the authority of each plenipoten¬ 
tiary may be established. Bilateral treaties are usually^ signed in the office of the 
Secretary of State (if signed in Washington) in the presence of a small number 
of officials of both governments who have been interested in the subject covered 
by the treaty. Two copies are .signed by the plenipotentiaries (usually the Secre¬ 
tary of State if signed in Washington), and the personal seals of each of the pleni¬ 
potentiaries placed be.side his signature on each copy. There may be short speeches, 
photographs taken, etc. After signature one of the duplicate originals is handed 
t:o the representative of the foreign state for transniLssion to his foreign office, and 
the other retained in the archives of the Department of State. Corre.sponding 
procedures are followed when the treaty is signed abroad. The signature and 
sealing of a multilateral treaty may take place at a formal se.ssion of the conference 
at which it is drawn up. More recently, the practice is developing of leaving such 
treaties “open for signature” for a certain period, to afford time for communication 
of the text to distant capitals and the receipt of instructions. During the period 
set, the representative of any^ participating state may sign when convenient. 

^Quoted with permission of the Maciiullan Co. and W. R. Willoughby, Kxecutor of the 
Estate of W. W. WiUoughby. 
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In the ease cithci of a bilateral or multilateral treaty, the President submits the 
treaty to the Senate of the United States with a view’to receiving the advice and 
consent of the Senate to ratification. Nornially, the treaty is studied by the Senate 
Committee on horeign Relations, and then acted upon by the Senate. If the Senate 
gives its advice and consent to ratification, the President ratifies the treaty if he 
sees fit to do so. In the ease of a bilateral treaty., when the foreign government 
has ratified in accordance with its constitutional procedures the two governments 
exchange instruments of ratification. After the instruments of ratification have 
been exchanged, the treaty is proclaimed by the President. It is then registered 
with the United Nations, and published officially by the United States. In the ease 
of multilateral treaties, ratifications arc usually deposited with the depositary by 
each state which ratifies. Registration with the United Nations, proclamation by 
the President in the case of the United States, and publication follow the same 
course as with bilateral treaties. 

States other than the original signatories are often permitted to become parties 
to certain treaties, especially inultilateral treaties of general concern, by the process 
known as adherence or accession or adhesion (international practice docs not 
conlorm to theoretical attempts to distinguish these terms). The treaty may 
specify how adherence takes place, and who may adhere. If it docs not specify, 
the consent of the panics is deemed necessary. L'pon adherence, unless otherwise 
specified in tlie treaty, the adhering state becomes as fully a contracting party as 
the original contracting parries, w irh the same rights and duties as to performance 
and abrogation. Adherence may he given subject to ratification, in which case 
it becomes cflcctive onl\' when ratified by the adhering state. It is usual to have 
an instrument of adherence deposited.-*^ 

States which wish to conclude agreements arc, of course, at liberty to follow 
other procedures. For example, oral agreements ha\'c not been unknown in the 
course of history, and international labor conventions arc usually left unsigned, 
entering into force upon ratification alonc.-^ 

Note 


WnU respect lu ratification, Hackwortli writes; ‘ The ratification of a treaty is the 
act hy which the ju'ovisions of tlie treaty arc formally confirmed and approved by a 
state. . . . Although the advice and consent <»f the Senate is frequently spoken of as 
ratification, as a matter of fact the Senate docs not ratify treaties but, instead, advises 
and consents to their ratification by the President.’' (5 Hackw'orth, hncrvational Law 
48). There is, of course, no legal obligation to ratify a rreary which has been signed, 
one of the purposes of ratification being to give an opportunity for more careful con¬ 
sideration whether the stare should become bound h>' rlie treaty. In the ease of the 

-«()n adluTciue, see ^ 1 laekworrii, International La’ie 74^-84 (194') ; Harvard Research in 
International l.aw, “Treaties," 29 Atii. J. Inf I L. Supp. 812 843 (1935). 

On formal and procedural aspects of trc.'ity-making, see S Hackworth, Intcrnatumal Law 
25-101 (1943); 2 Mvtle, Internatiojul Law 1419-1460 (2d ed., 1945); Harvard Research in Inter¬ 
national Law, 29 .4/;;. /. Aw/V L. Supp. 722-778 (1935); I Iludsim, International Legislation, 
x\’xvii-l.\; Basdevant, Acadeiiiie. dc Droit Intcrnarioiial, 15 Kecueil dcs Corns 5^9 (1926-V); 
Paul dc Visscher. Conclusion dcs Traites Intcrnationaux (1943); Ralpii Arnold, Treaty-Making 
Procedure (1933) ; McNair, Law of Treaties, 3-160 (1938) ; Pallicri, "Formation dcs Traites dans 
la Praticiuc Inrcrnatit>nale Con tempo raine,” Academic dc Droit International, 74 Recueil des 
Cfjurs 465 (1949-T); C. Parry, "Some Recent Developments in the Alaking of Multi-Partite 
Freaties," 36 Grotius Soc. Transactions 149 (1951). 
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United States, the President may refuse to ratify a treaty even though the Senate has 
given its advice and consent to ratification; but of course he may not ratify a treaty 
without ha\ ing received the advice and consent of the Senate. 

In treaties concluded under United Nations auspices there has been developed a 
practice of making treaties subject to “acceptance,” which term is used to mean the 
act necessary to obligate the state under that treaty, whether by signature alone, ratifica¬ 
tion, or adlierence. Thus, the Constitution of the World Health Organization, signed 
July 22, 1946, provides in Article 78 that “This Constitution shall remain open to all 
states for signature or acceptance”; and in Article 79 that “(a) States may beccnne 
parties to this ('onsritution by (i) signature witlumt reservation as to approval; (ii) 
signatitre subject to approval followed by acceptance; or (iii) acceptance, (h) Accept¬ 
ance shall be effected by the deposit of a formal instrument with the Secretary-General 
of the United Nations.” (14 U.N. I'reaty Series 185). It appears that China and the 
United Kingdom became parties to the Constitution by signature without reservation, 
and tliat the other state parries at the time the Constitution entered into force had become 
parties by acceptance. The UNKSCO Constitution c*>ncluded at l.ondon November 
16, 1945, IM.A.S. 1580, pnnidcs in Article X\’': “1. 'This Constitution shall be subject 
to acceptance. The instniments of acceptance shall be deposited with, the Government 
of the United Kingdom. 2. 'I'his Constitution shall remain open for signature in the 
archives of the C^overnment of the United Kingdom. Signature may take place citlier 
before or after the deposit of the instrument of acceptance. No acceptance shall be 
v'alid unless preceded or followed b\* signature.” There is sfimc indication that this 
use of an “acceptance” procedure is less favored than for a time.'-” 


2. Duress and Validity 

1 OPPENHKIAI, INVERNATIONAL LAW 5 499‘"o 
7th cd. I)y Lauterpacht, 1948, T^ongmans, Green & Co. 

Real consent on the part of the representatives of a state concluding a treaty is 
a condition of its validity. A treaty concluded as the result of intimidation or coer¬ 
cion exercised personally against the representatives is invalid. ITowever, with 
regard to the freedom of action of the state as such, intcriintional law as it existed 
prior to the (>)vcnant of the League, the Charter of the United Nations, and the 
General Treaty for the Renunciation of War, disregarded the effect of coercion 
in the conclusion of a treaty imposed by the victor upon the vniKpiishcd State. This 
rule, although obnoxious to a general principle of Iaw% and although challenged 
from time to time by writers and governments, was a necessary corollary of the 
admissibility of war as an instrument for changing the existing law. War was a 
legitimate means of compulsion, and consent given in pursuance thereof could not 
properly be regarded as tainted with invalidity. The position has now probably 
changed insofar as war has been prohibited by the Charter of the United Nations 
and the General Treaty for the Renunciation of War. The state which has resorted 
to war in violation of its obligation under these instruments cannot be held to apply 
force in a manner permitted by law. Accordingly, duress in such cases must, it is 
submitted, be regarded as vitiating the treaty. 

Insofar as the victorious state was not bound by either of these instruments, or 

^8 Regarding ratification, see also 5 Ilackwortli, Intematioval Law 48 74 (1943); Jones, Full 
Powers and Ratification (1946); Wilcox, Ratification of International Conventions (1935); 
Griffin, Ratification of Treaties^ Senate doc. 26, 6(Hh ('ong., 1st sess. (1919); Fii/niauricc, “Do 
Treaties Need Ratification?” 1934 Brit. ¥£. fnt'l L. 113. 

**Sce Liang, 44 Am. }. IntU L. 342 (1950). 

so Used by special pcniilssion of Loiiginans, GrecFi & Co. 
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if resort to war on its part was not in violation of them, there is room for the 
continuation of the traditional rule disregarding the vitiating effect of physical 
coercion exercised against a state. 


Note 

With reference to the possibility that the defeat of Germany may have affected the 
validity of Article 145 of the I'rcary of Versailles, under which Germany transferred 
to a nominee of the I'rench Government tlie German share of stock in the Bank of 
Morocco, the Solicitor for the Department of State (Nielsen) wrote on June 30, 1921: 
“Even though a vanquished nation is in effect compelled to sign a treaty, I think that 
in contemplation of law its signature is regarded as voluntary.'’ (5 Hack worth. Interna¬ 
tional La'll') 158.^^ 

At least until recent years, states liave not differentiated the legal validity r.'f a treaty 
imposed upon a state defeated in war or wrung by threat of f(;rce from a weaker by 
a stronger power, from that of a treaty freely agreed tf) by Ixuh panics. The interest 
of the international community in stability and respect for the outward form followed 
have been superior in effect to considerations of abstract justice; law has had to follow 
the facts. Whether there w as any real consent, or not, on the parr of the vanquishet! or 
weaker state, tiie results of viettiries in w ar or of submission tt» the threat of force have 
been cast in treaty form, and the courts and foreign offices have considered such treaties 
as having the same /t'gj/ validity as other treaties. Of course, w'hcn all the non-legal, 
as well as legal, factors are taken into account, an observer may note very different al¬ 
titudes toward “agreements” resulting from compulsion, and iviay predict that the 
lasting effect of any peace treaty will depend far more on its intrinsic fairness as viewed 
in later years, and on the subsequent course of international politics, than upon its legally 
binding character. Whether such a treaty will in fact continue to he carried out is less 
likely to he determined hy its legal validity or invalidity, than hy the wisdom of the 
victorious negotiators in agreeing to terms which will not arouse excessive opposition 
or furnish moral iustification for defiance as soon as possible, because of the imposition 
of demands w hich will be deemed vindictive, uniusrified, unfair and oppressive. 

Vicwx'd as a contractual or consensual transaction, a treaty imposed as the result of 
force may give rise to difficulties of theory as well as of fact. AVhat do you think of 
Brierly’s attempt to nnaly/e the situation as follows in his Laiv of Natioi/s^ f)p. 230-231 
(4ih ed., 1949, Clarendon Ihess)? “Historically the explanation of this state of the law 
is easily understood; it is that so long as international law w^as not strong enough to forbid 
the settlement of disputes by force, it w oiiiii have been idle ff)r it to refuse to recognize 
an agreement imluced hy force, ("learly there is here a grave defect in the Iaw\ On the 
otlier hand, it is important not to mistake the direction in which it is desirable that the 
law should move in this matter. . . . l'(»r instance, when a treaty is eventually made be¬ 
tween (h'rmany and the victors in the recent war, it will certainly contain restrictions 
on (ku'inan armaments w hich (lermany w ill only accept because she has no option. 
As the law’ stands these rcstrictitms will he legall)' binding; hut do w'c really V)elieve 
that they oui^bt not to he binding, and that if inrcriiatioiial law w ere a more satisfactory 
system than it is, they would not he so? 'Fhe matter is even more clear if wt look for¬ 
ward to a time wdien, we may hope, the law^ w’ill have been provided w’ith a workable 
sy.stcm of sanctions against aggression; surely then w c shall nor say that if, under pressure 
of sanctions, an aggressor state has been forced to acce]>r certain oncrt>us obligations, 
tho.se obligations ought not to l)c upheld by the law-. 

“The truth is that it is only in outward form that a dictated treaty is a contract; 
really it belongs to a different category of legal transactions, for the essence of it is 
that the stare or states imposing the treaty are claiming the right to Icf^ishte for the 
state coerced. The true anomaly in the present law is not that it should he legal to 

** See F. de VLsseher, “Dcs Traites imposes par la Violence,” 58 Revue dc Droit International 
et de Legislation Comparcc 513 (1931); McNair. Law of Treaties^ 129 (1938); Harvard Researcli 
in International Law, "Treaties,” 29 Am. /. Int'l L. Supp. 1148-1161 (1935). 
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coerce a state into accepting obligations which it does nt»t like, but that it should be 
legal for a state which has been victorious in a w ar r<» do the coercing; and the change 
to which we ought to lotik forwartl is not tlic cliininari«)n of the use of coercion for 
the transaction, but the establishment of international machinery to ensure that wlicn 
coercion is used it shall be in a proper case ami liy due pn»cess of law , aiul not, as at 
present it may be, arbitrarily.” 

Insofar as concerns duress used against the individuals w ho act for the state, there 
seems general agreement that such duress invaliilates the treaty but that in practice 
the instances of such duress are very rare. The Harvard Research stares: ‘instances 
of the use of duress against negotiat<»rs and against kings w hile helil in captivity have 
not been entirely lacking. ... A case of the kind often circil was the treaty for rlu* 
renunciation of his crow n extorted in 1807 by Napoleon 1 of France from Ferdinand \il 
of Spain at Bayonne, whither he had been decoyed by Napoleon. When the proposal 
for Ferdinand’s abdication was made and rejected, Na[)oleon threatened to tr>' hi/n b>r 
treason unless he abdicated within twelve hours. Under the influence of this threat 
he signed the treaty, i'hc invalidity of the treaty has been aflirmed by all WTiters wdio 
have discussed it. It was repudiated by the Spanish nation and fell into dcsuctiule 
after the battle of Leipzig.” 29 Am. J. liifl L. Supp. 1155-1156 (1955).**^^ 

In addition to the qucsti(»ns of compulsion or duress, and that of constitutional limira- 
tions,3* the validity of treaties may possibly be questituied on tlie grouiul of fiaud, 
essential mistake, illegality, violation of previous treaties, or lack of capacitv to contract. 
Apparently few^ actual cases have arisen.*'*** Though cases of fraud could not be found, 
the Harvard Research found that the writers conclude that fraud makes a treaty void 
or voidable; 29 Am. /. iru'l f.. S/(pp. 1144-1148 (1955). It likewise concluded that the 
writers agree that “a treaty entered into w'ith refereitce to an assumed state of fact.s 
w'hich is subsequently found to have no existence, is either \()id or voidable at the 
will of a party.” (Ibid., p. 1126) Despite discussions as to ilic effect of illcgalit)','^'' in 
practice no case has been found where a treaty was held v*)id for conflict w ith general 
international law; for the ])artics, treaties normally supersede conflicting rules of inter¬ 
national law.***" L’nder Article 20 of Hie League of Nations C'oven.mt, the Memiiers 
agreed that the Covenant “abrogated all obligati*ms or undersTanding hitcr yc wliich 
are inconsistent with the terms thereof,” and undertook thereafter nor to enter into 
any engagements inconsistent ihcrewirh. Cf. .Article 105 of the l/niteil Nations (liarrer. 


3. Reservations?'^ 


HARX’ARD RI SFARCH IN INTERNA FION.VL LAW, FRI A I II S 
29 Am. J. hit! /.. Supp. 843 If. (1935) 

Article 13. ... .\ “reservation” is a formal declaration liy w hich a state, w hen 
signing, ratifying or acceding to a treaty, .specifies a.s a condition of its willingness 

^“Quoted with permission of the Clarefukm Press. 

Quoted with permission *)f Harvard Law SchonI, and American Jonrnal of Inter national 
l.a'w. 

Sec supra. 

See 5 Haekwonh, hitcrnational Law 153-164 (1943); 2 Hyde, International f.aw n74 HH^ 
(2d ed., 1945); “I.a V'aliditc dcs 'I raites Inrernarionaux,” 14 liihlioibcca Visseriana 1- 250 

(1940); Vcrzijl, ‘‘La Validite ct la Nullire des Acres Juridk|iies Internaiionavix,” 15 Rc’inte de 
Droit Imcrnational 284 (cleLapradelle, 1915). 

3«Scc 2 Hyde, Inurnanonal Law 1374 (2d cd. 1945); Verdross, “Forbidden I'reaties in Inter¬ 
national Law,” 31 Ajh. /. I?itH L. 571 (1937). 

Cf. Ray, Academic de Droit International, 48 Recucil des Cours 611 (1934-II). 

On resL-rx ations, sre I’lirriier 5 I lackxx'orth. International Laic lUI-15i; MjlU r, Heserrations 
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to becoinc a party to the treaty certain terms which will limit the effect of the 
treaty in so far as it may apply in the relations of that state with the other state or 
states which may be parties to the treaty. 

Connncjit, A reservation may take the form of a statement endorsed upon the 
original treaty itself, usually above, beside or below the signature of the repre¬ 
sentative or representatives of the state on behalf of which the reservations arc 
made. . . . 

Or a reservation may be included in the instrument of ratification or of accession 
of a state. . . . 

Or, finally, a reservation may be recorded in a separate formal instrument col¬ 
lateral to tlie treaty, such as a protocol or proces-verbal of signature, a prods- 
verbal of the exchange or deposit of ratifications, a protocol of accession, etc. . . . 

... A particular reservation max*, of course, appear in more than one of the 
instruments above discussed. 1‘hns, reservations made at signature arc quite gen¬ 
erally repeated in the instrument of ratification, and may also be recorded in the 
irroccs-verba! of the deposit of ratifications.'^** 

5 HACKWOR1 H, DIGEST OF INTERNA ! IONA!, LAW 102-103 

In a letter of July 24, 1919 to Senator Male, Charles Evans Hughes wrote with 
respect to the rreaty of V’ersailles that — 

“It is manifest that attempted reservations will be ineffectual unless they qualify 
the act of ratification. The adoption of resolutions b\’ the Senate setting forth its 
views will not affect the obligations of the covenant if it is in fact ratified without 
reservations which constitute part of the instrument of ratification. 

“If the Senate should adopt reservations hy a majority vote, I assume that these 
will be made part of the proposed resolution of assent to the treaty, and the ques¬ 
tion will then be whether the Senate will give its assent with these reservations by 
the requisite two-thirds vote. If the proposed reservations are reasonable, the 
responsibility for the defeat of the treaty, if it is defeated, will lie with those who 
refuse the vote essential to the assent. If the Senate gi\cs its assent to the treaty 
with reservations, the concurrence of the President will still be necessary, as 
ratification will nor be complete without his action, and the responsibility for a 
refusal to give the ratification with the reservations as adopted by the Senate as 
a part of the instrument of ratification would thus lie with the President. 

“Assuming that the reservations arc made as a part of the instmment of ratifi¬ 
cation, the other parties to the treaty will be notified accordingly. As a contract 
the treaty, of course, will bind only those who consent to it. I'he nation making 
reservations as a part of the instrument of ratification is not bound further than 
it agrees to be bound. And if a reservation as a part of the ratification makes a 
material addition to or a substantial change in the proposed treaty other parties 
will not be bound unless they assent. It should be added that where a treaty is 
made on the part of a number of nations they \my acquiesce in a partial ratification 
on the part of one or more. 

tn Treaties (1919) ; I larvurd Kcstaivh in Inrcrnational Law, “ Treaties," 29 Am. /. htCl L. Supp. 
H4T-912 (19^5); Malkin, “Reservations to Multilateral Conventions,” 1926 Ihit. >'./?. lufl L. 141; 
Owen, “Reservations to Multilateral Treaties,” 38 Yale L.l. 1086 (1929). 

»«Uscd with peniiission of Harvard l.aw School and American Journal of International Law. 
These passages are quoted freun 5 Hackworth, International Law 101-102. 
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*‘But where there is simply a statement of the interpretation placed by the 
ratifying state upon ambiguous clauses in the treaty, whether or not the statement 
is called a reservation, the case is really not one of amendment, and acquiescence 
of the other parties to the treaty may readily be inferred unless express objection 
is made after notice has been received of the ratification with the interpretative 
statement forming a part of it. 

“Statements to safeguard our interest which clarify ambiguous clauses in the 
c(jvcnant by setting forth our interpretation of them, and especially w hen the 
interpretation is one which is urged by the advocates of the covenant to induce 
support, can meet with no reasonable objection. It is not to be supposed that such 
interpretations will be opposed by other parties to the treaty, and they will tend 
to avoid disputes in the future. Nor should wc assume that a reservation would 
lead to the failure of the treaty or compel a resumption of the peace conference 
when the reservation leaves unimpaired the main provisions of the covenant look¬ 
ing to the peaceful settlement of disputes and the organization of conferences, and 
simply seeks to avoid any apparent assumption of an obligation on our part to 
join in a war at some indefinite time in the future for a cause the merits of which 
can nor now be foreseen, as it is evident that in such case we must inevitably await 
the future action of Congress in accordance with what may then be the demand 
of the conscience of the Nation.” (Cong. Rcc., vol. 58, pt. 4, p. 3302.) 

Note 

From reservations which qualify the international legal effect of a treaty, there 
should be distinguished various “understandings,” interpretations, statements on domestic 
matters, and the like, which are not reservations in this technical sense and which need 
not be assented to by other parties. Thus Secretary Hull wrote in 1936 regarding the 
ratification of the 1929 Convention for Safety*^ of Life at Sea, 50 Stat. 1121, subject to 
“understandings,” that “These ‘understandings” were adopted by the Senate to meet ob¬ 
jections which had been made to ratification ... by the United States because of appre¬ 
hension in some quarters that. . . the Seaman’s Act [of Alar. 4, 19151 might be affected 
thereby. But: it is not found that the Convention is in any way modified by the ‘under¬ 
standings’ or is affected thereby, since rhe Convention contains no provision which the 
Department considers would be construed in a sense contrary to the ‘understanding.’ ” 
Therefore, the British Governnient, “in its discretion as depositary,” was asked to 
accept deposit of the American ratification without first getting “acceptance of the 
‘understandings’ by signatory and adhering governments.” The British Government did 
so. 5 Hackworth, International Lanje, 148. 

Similarly, Adrian Fisher, Legal Adviser of the Department of State, said in the 1950 
Hearings on the Genocide Convention before a Subcommittee of rhe Senate Commit¬ 
tee on Foreign Relations, that a “Reservation is based on the theory that this is something 
other than what was agreed ro and has to be resubmitted to the other parries of the 
Convention to see whether they accept that cliangc in the terms. It is, as wc used to 
say in contracts, a counter-offer. An understanding is not the same thing. It merely 
puts other people on notice as to what we interpret the proper meaning of the conven¬ 
tion to be.” (P. 134.) 

In the case of bilateral treaties, reservations or amendments may be suggested by rhe 
Senate or corresponding body in the other state concerned; but of course It is necessary 
that the President and Senate, in the case of the United Stares, and rhe corrc.sponding 
treaty-making organs, in the case of the other parry, agree to the treaty with the amend¬ 
ment or reservation before it becomes effective. Agreement is likely ro be easier in the 
case of a bilateral treaty than when numerous states must agree to a modification. 
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Nicist’ii, as Solicitor for the J3epartment of State, wrote on April 21, 1921: “If, after 
I he ratification of an international treaty by the United States, this Govenunent should 
be asked to agree to reservations on the part of some other nation, I think that the 
Executive could not give such agreement without tlie consent of the Senate.” (5 Hack' 
worth. International l^av) 104).'“’ 

In the course of the debate on the Treaty of V^ersailles, Senator Kellogg said: “I 
wish to make perfectly clear that, in my opinion, where either an amendment or a 
reservation clearly changes the meaning of the treaty it will require the instrument 
to be resubmitted to all other signatory powers. That such acceptance may be evidenced 
either by a formal ratification by the other signatory powers, by exchange of notes, or 
if not objected to by such powers, and the treat)' is put into operation, such an amend¬ 
ment would undoubtedly be ctinsidered as having been accepted. There are cases in 
which such reservations do nor appear to have been formally acccptetl by affirmative 
action of the other powers, but were undoubtedly tacitly accepn il by putting the treaty 
into operation.” ((-ong. Record, vol. 58, pt. 4, p. 5685. ) 

McNair WTOte, in his Lav: of Treaties^ p. 106 (1958, Columbia University Press) 
‘‘Cases may occur ... when the parties to a multipartite treaty on being made aware that 
a signanirc, ratification, or accession qualified by a reservarifin has been tendered, 
neither assent nor dissent expressly. It is believed that in such a case after the lapse of 
a reasonable time their assent w'oiild be inferred and the signature, ratification, or ac- 
ccssitm would thcrciii)on become effective.” 


5 HACKWORin, DI(;i SI OF INTERNATIONAL LAW 130-131 

If reservations are not made at the time of signing a multilateral treaty, ratifi¬ 
cations with reservations in order to be binding must be brought to the knowledge 
of the other contracting powers and receive their approval, unless otherwise 
specified in the treaty, since they constitute a modification of the agreement. As 
to signatories whose ratifications had been deposited prior to the receipt by them 
of notice of the deposit of a ratification with reservations, acceptance by such 
states of the reservations l)y some positive act would seem to be necessary in order 
to give the treaty binding force as betw-cen the parties who had already deposited 
their ratifications and the party subsequently ratifying w ith reservations. There 
is authority for the proposition that failure to ohjeer to a reservation should be 
regarded as acceptance thereof. The better view’, how ever, would appear to be 
that the mere failure to object to a reservation, in the absence of some act by the 
party w'hich has already deposited its ratification indicating that it regards the 
treaty as openative hetw^een it and the party making the reservation, does not 
constitute acceptance of the reservation. As to signatories w^hose ratifications are 
deposited subsequent to the receipt hv them of notice of the deposit of a ratification 
with reservations, acceptance of the reservations w ould seem to be implied from 
failure to object. 

Whether a multilateral treaty may be regarded as in force as betw^ecn a country 
making a reservation and countries accepting such reservation, but not in force as 
regards countries not accepting the reservation, depends upon whether the treaty 
as signed is susceptible of application to the smaller group of signatories. Some 
treaties arc susceptible of such application w hile others arc not. For example, the 

^0 Accord, sec Chandler P. Anderson, “Ratification of Treaties with Reserv.itions,” 13 Am. J. 
Inn L. 526 (1919). 

Quoted with pcrniLssion of Columbia University Press, New York. Also quoted in 5 
Hackworth. International Law 104. 
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Inter-American Convention on the Status of AlitMis (4 T reaties, etc. (Trcnwith, 
1938J 4722) did nor rc<]iii?c ratification In* all the signatories or any specified 
numher of them in order to hring it into operation. On the other hand, hen a 
treaty requires ratification In all or a specified numher of the signatories, a 
reservation by one of tlie signatories or of such specified numher, as the case may 
be, would prevent it from becoming operative unless sucli reservation is accepted 
by a sufficient numher of the ratifying countries to fulfill the requirement of the 
treatv. 


Note 


In answer to a rc(iuest of the Council f)f the l.caguc of Nations regarding reservations 
put forward after the negotiation and signature of a treaty, ai>parcnrly either upon 
ratification or adherence, or when the treaty is left **<»pen for sigiianirc,” the (Committee 
of Experts for the Progressive (Aidification of International Law rtporred on June 15, 
1927: *Tt no doubt frequently haj)pens that, in the course (d tlie negotiation of a treaty, 
agreement is reached between the contracting parries regarding a reservation which is 
put forward by one of them and accepted by the otliers. In such a case, the former 
party nia>’ naturally, when appending its signature to the act concluded, mention and 
maintain its reservation. The other c<»ntractiiig parties, uhen they also append their 
signatures, signify thereby that they have accepted the reservation and consent 
thereto. ... In order that any reservation whatever nia>’ he validl\' made in regard to 
a clause of the treaty, it is essential that this reservation should he acceptcil h>' all the 
contracting parties, as would have been the case if it had been put forward in the course 
of the negotiations. If not, the reservation, like the signature to which it is attached, is 
null and void.” 1927 Lcdig7/c of Nations Official Journal, p. SSI. 

Referring to the i)roblem of the United Nations Secretariat as depositary of various 
treaties, and in particular tlie Genocide Convention the Secretary-C Ieneral in a 
memorandum of Sept, 20, 1950 called the attention of tlie General Assembly to the 
problem of reservations made at ratification or adherence. In this memorandum he 
said in part (UN document A/1372): 

While it is generally recognized that the consent of the other govermneuts con¬ 
cerned must he souglit before they can be bound by the terms of a reservation, there 
has not been unanimity cither as to the procedure to be followed by a ileposirary in 
obtaining the necessary consent or as to the legal effect of a stare ohjc-cring to a 
reservation. . . . 

5. In the absence of stipulations in a particular convention regarding the pro¬ 
cedure to he followed in the making and accepting of reservations, the Secretary- 
General, ill his capacity as depositary, has held to the liroad principle that a 
reservation may he definitively accepted only after it has been ascertained that there 
is no objection on the part of any of the other states directly concerned. If the 
convention is already in force, the consent, express or implied, is thus required of 
all states which have become parties up to the date on xt hich the reservation is 
offered. Should the convention not yet have entered into force, an insrnimenr of 
ratification or accession offered with a reservation can he accepted in definitive 
deposit only with the consent of all states which have ratified or acceded by the 
dare of entry into force. . . 

25. A notably different sy.stein, however, has been followed on some occasions 
in the past by the Pan-American Union.... By these procedures the text of a pro¬ 
posed reservation is submitted in advance of the actual ratification to the Union as 
depositary in order that it may seek the views of the .signatories. But the reserving 

^2 On the Genocide Convention, see p. 370 infra. 

^*In omitted portions of the report, it was pointed out that this acccirdcd with the practice 
of the League of Nations, and with what was believed to be the usual international practice. 
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(jovernnicnt is pennirted, having taken into account any observations that may thus 
be made, to deposit its instrument definitively if it still desires, regardless of the 
nature of the views expressed by the other signatories. . . , Ibider this system, a 
state may becrmie a part>’ to a convention notwithstanding the refusal of one f)r 
more States to agree to the reservation proposed. 

26. 1 he onl\- juridical consequence of the rejection of a reservatifin is that the 
Convention fails to enter int<» force between the parties immediately concerned, 
namely, betw'eeii the reserving and the rejecting powers. I'his legal effect was de¬ 
fined by the ( joverniiig J^oard of the Pan-American Union in a resolution adopted 
on 4 May 1932: 

“With respect to the juridical status of treaties ratified witli reservations, which 
have not been accej)ted, the Coverning Board of the Pan American Union under¬ 
stands that* 

“1. I'lie treat)' shall be in force, in tlie form in whicli it was signed, as betwx'en 
those countries whicli ratify it without reservations, in the terms in which it was 
originally drafted and signed. 

“2. It shall be in force as between the governments which ratify it with reserva¬ 
tions and the signatory states which accept the reservations in the form in which 
the treat)' may be modified by said reservations. 

“3. It shall not be in force bctw'ccn a government w hich may have ratified with 
reserxations and another which may have already ratified, and which does nor 
accept such reservations.” 

27. Pinally, one other important variation in the theory of depositary procedure 
deserves attention. ... It has been the policy of the Secrctary-Cjcneral of the 
United Nations- -just as it was the policy of the League of Nations — to treat 
only the objection of a state which has ratified or acceded to a convention as being 
of such legal force as to exclude the participation of a reserving state. By contrast, 
some authorities w (luld permit any State merely signatory to a convention to c.xchide 
the particiiiation of another state proffering its ratification subject ’■<) a reservation 
to which the signatory objects. Some authorities, indeed, would seem to incline 
toward allowing not only signatoric.s to object but all states which took parr in the 
neg<itiaiion of the convention — at least until the date of its entry into force. , . . 

45. I'his system [of the Secretary-General] w ould seem to represent a fair com¬ 
promise of the various interests of the parties, signatories and reserving state in a 
manner realistically related to the United Nations machinery for the promulgation 
of conventional international law'. . . . 

46. The rule adhered to by the Secretar>'-( icncral as ilepositary may accordingly 
Ijc stared in the following manner: A .state may make a reservation when signing, 
ratifying or acceding to a convention, prior to its entry into force, only with the 
consent of all states which have ratified or acceded thereto up to the date of entry 
into force; and may do so after the date of entry into force only with the consent 
of all states which have theretofore ratified or acceded. 

In a memorandum annexed to the report of the Secretary-General, the United 
Kingdom delegation cxpres.scd the following views: “The most generally accepted 
opinion clearly is that a state which w'Lshes to make a reservation to a multilateral con¬ 
vention may do so only if, at the least, all the other states which arc signatories to the 
Conveniion consent; and, in the case of conventions which are still open for signature, 
it is arguable that the consent of all those w'ho have a right to sign must be obtained. It 
is preferable that consent should be given explicitly but in some cases it can be assumed 
from silence. If, how ever, one of the states po.sscssing a right to object explicitly refuses 
to accept a reservation, the reservation must cirlier be abandoned or the state making 
the re.servation must remain outside the convention altogether. . , . An international 
convention is an integral whole and must be accepted or not accepted as a whole. It 
cannot be accepted in part. Derogations may exceptionally be permitted to meet the 

**'* Quoted in the report from Sanders, “Reservations to Multilateral Treaties Made in the Act 
of Ratification or Adherence,” 33 Avt, /. Iml L, 488, 490 (1939). 
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special circumstances of particular countries, provided they receive the consent of the 
other interested parties, but no state can claim a right to make such reservations 
unilaterally, or accept those parts of a convention which suit it while excluding those 
parrs it disagrees with or docs not feel it can carry out.” 

riie report of the Sixth Committee of the General Assembly, submitted Nov. 10, 
1950 (UN document A/1494) recommended that the problem be submitted to the 
International Court of Justice and the International l.aw Commission, and that mean¬ 
while the Secretary-General continue to follow' his present practice. In this report 
appeared the following summary of arguments: 

16. l‘hc principal reasons adduced in favour of the United Kingdom amend¬ 
ment w ere that it maintained a convention in the form of one integral text applicable 
to the legal relations among all parties, and prevented an alteration by means of a 
reservation of any of the terms of that text against the will of the states concerned. 
On the other hand, many of the delegations opposing the League of Nations 
practice considered that it would now constitute an extension of the rule of im- 
animity with its corollary, the veto. It w'ould enable one stare arbitrarily ro exclude 
the participation of another even though the reservation might be proposed only 
on some reasonable adjustment of the provisions of tl)e convention to the internal 
legal system of the reserving state. Such a result woulii derogate from the 
sovereignty of the reserving state. . . . 

21. . . - rile representative of Poland traced the origin of the use of reservations 
to the development of the majority vote in the drafting of convenrit.'ns, as ojiposed 
to the earlier use of unanimity even in the preparation of the text. Since the drafting 
conference itself no longer required the full agreement of all prospective parties 
before the final text could be adopted, he noted that reservations were tfie counter¬ 
part device which permitted the minority nevertheless to continue as parties. Me 
therefore urged the Committee not to adopt a rule which would permit the ma¬ 
jority not only to impose its will in the choice of the text but also as to the con¬ 
ditions under which the minority might adhere — a possibility which he could not 
justify by considerations either of theory or of practice. 

22. The representatives of the U.S.S.R. and the Byelorussian S.S.R. stated that 
the theory of the inability of the Secretary-General to receive an instrument of 
ratincation in definitive deposit if even one of the states parties to the convention 
objected to a reservation was incompatible with the principles of state sovereignty 

and contrary to the fundamental principles of international law--The indisputable 

right of a state to make reservations had been recognized during the signing of 
many treaties. . . . The legal implications of a reservation at the signing of a con¬ 
vention, in the opinion of the U.S.S.R. representative, would be char those provisions 
of a convention w'hich w^re the .subject of the reservation would imt apply between 
the state wdiich made the reservation and all other parties to the convention. . . . 
Reinforcing this stand, the representative of Czechoslovakia observed that the rule 
of unanimity w ould convert the state disagreeing with a reservation into a judge of 
the stare wdiicli put it forward. 

On November 16, 1950, rlic General Assembly adopted a resolution asking the In¬ 
ternational Court of justice f(»r an advisory opinion on the following questions: **•’* 

In so far as concerns the Convention on the Preventirm and Punishment of the 
Crime of Genocide in the event of a state ratifying or acceding to the Convention 
subject to a reservation made either on ratification or on accession, or on signature 
followed by ratification: 

I. Can the reserving state be regarded as being a party to the Cemvention w'hilc 
still maintaining its reservation if the reservation is objected to by one or more f)f 
the parties to the Convention but not by others? 

II. If the answer to question I is in the affirmative, what is the effect of the reserva- 


^5 UN document A/1517, reprinted in 45 Am, /. lnt*l L, Supp, 13 (1951). 
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tion as between the reserving state and: (a) The parties which object to the 
reservation? (b) Those which accept it? 

III. What would be the legal effect as regards the answer to question 1 if an 
objection to a reservation is made: (a) By a signatory which has nor yet ratified? 
(b) By a state entitled to sign or accede btir w hich has not yet done so? 

On May 28, 1951, the International Court Justice gave its Advisory Opinion on 
Reservations, /.CJ. Reports, p. 15 1951, 45 Am. J. httU L. 579 (1951), in part as follows: 

On Question I, by seven votes to five, that a State w hich has made and maintained 
a reservation w hich has been objected to by one or more of the parties to the Con¬ 
vention but not by otliers, can be regarded as being a party to the Convention if the 
reservation is compatible with the object and purpose of the Convention; otherwise, 
that Stare cannot be regarded as being a party to the Convention. 

On Question II, by seven votes to five, (a) that if a party to the Convention 
objects to a reservation wdiich it considers to he incompatible with the object and 
purpose of the Convention, it can in fact consider that the reserving Stare is not a 
party to the Convention; (b) that if, on the other hand, a party accepts the reserva¬ 
tion as being compatible with the object and purpose of the Convention, it can in 
fact consider that the reserving State is a parry to the Convention. 

On Question III, by seven votes to five, (a) that an objection to a reservation made 
by a signatory State which has not yet ratified the Convention can have the legal 
effect indicated in the reply to Question 1 only on ratification. Until that moment 
it merely serves as a notice to the other State of the eventual attirude of the 
signatc}r>‘ State; (b) that an ol)icction to a reservation made by a State w'hich is 
entitled to sign or accede bur w hich has not yet done so, is without legal effect. 

In arriving at these cf)ncIusions, the rnajorin" of the Court said: “It is wtH established 
that in its treaty relatir»ns a State cannot be lioiind without its consent, and that con- 
setiuently no rescrvati<»n can be effective against any State w^•thout its agreement 
thereto. It is also a generally recognized principle that a multilateral convention is the 
result of an agreement freely concluded upon its clauses and that consequently none of 
the contracting parties is entitled to frustrate or impair, by ntcans (»f unilateral decisions 
or particular agreements, the purpose and raison d'etre of the convention. To this prin¬ 
ciple was linked the notion of the inregrin’^ of the convention as adopted, a notion w'hich 
in its traditional c(»nccpt involved the proposition that no reservation was valid unless 
it was accepted by all the contracting parties without exception, as w’ould have been 
the case if it had been stated during the negotiations. 

“'rhis concept, wdiicli is directly inspired by the notion of contract, Is of undisputed 
value as a principle. How'ever, as regards the Genocide Convention, it is proper to 
refer to a variety of circumstances wdneh w-ould lead to a more flexible application of 
this principle. Among the.se circumstances may he noted the clearly universal character 
of the I'nited Nations under whose auspices the Convention was concluded, and the 
very wide degree of participation envisaged by Article XI of the Convention. Extensive 
participation in conventions of this' type has already given rise to greater flexibility in 
the international practice concerning multilateral conventions. More general resort to 
reservations, very great allow ance made for tacit assent to reservations, the existence of 
practices wdiich go so far as to admit that the author of reservations w'hich have been 
rejected by certain contracting parties is nevertheless to be regarded as a party to the 
convention in relation tc^ those contracting parties that have accepted the reservations 
— all these factors are manifestations of a new' need for flexibility in the operation of 
mi I Iti I a tern 1 conventions. 

“It must also be pointed out that although the Gcn(»cide Convention was finally ap¬ 
proved unanimously, it is neverthele.ss the result of a series of majority votes. The 
mnjoritx' principle, while facilitating the conclusion of multilateral conventioas, may 
also make it nccessarv for certain States to make reservations. This observation is con¬ 
firmed by ihc great number of reservations which have been made of recent years to 
multilateral conventions. . . . 

“The objects of such a convention must also be considered. The Convention was 
manifestly adopted for a purely humanitarian and civilizing purpose. It is indeed difficult 
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ro imnginc a convention that might have this dual character to a greater degree, since 
its object on the one hand is to safeguard the very existence of certain human groups 
and on the other to confirm and endorse the most elementary principles of morality. 
In such a convention the contracting Stares do not have an>^ interests of their own; 
they merely have, one and all, a common interest, namely, the accomplishment of those 
high purposes which arc the raison d\'tre of the convention. Consequently, in a con¬ 
vention of this type one cannot speak of individual advantages or disadvantages to 
States, or of the maintenance of a perfect contractual balance between rights and duties. 
The high ideals which inspired the Convention provide, by virtue of the common will 
of the parries, the foundation and measure of all its provisions. . . . 

“'Fhe object and purpose of the Genocide Convention imply that it was the intention 
of the General Assembly and of the States which adopted it that as many States as 
possible should participate. The complete exclusion from the Convention of one or 
more States would not only restrict the scope of its application, but wn)uld detract 
from the authority of the moral and humanitarian principles which arc its basis. It is 
inconceivable that the contracting parties readily contemplated that an objection to a 
minor reservation should produce such a result. Rut even less could the contracting 
parties have intended to sacrifice the very object of the Convention in favour of a vain 
desire to secure as many participants as possible. The object and purpose of the Con¬ 
vention thus limit both the freedom of making reservations and that of objecting to 
them. It follows that it is the compatilfility of a reservation with tlie object and purfiose 
of the Convention that must furnish the criterion for the attitude of a State in making 
the reservation on accession as well as for the appraisal by a Stare in objecting ro the 
reservation. Such is the rule of conduct which must guide every Stare in the appraisal 
which it must make, individually and from its own standpoint, of the admissibility of 
any reservation. . . . 

“On the other hand, it has been argued that there exists a rule of international law 
subjecting the effect of a reservation ro the express or tacit assent all the contracting 
parties. Tl’his theory rests essentially c»n a contractual conception of the alisolure in¬ 
tegrity of the convention as adopted. This view, however, cann(»r prevail if, having 
regard to the character of the convention, its purpose and its mode f)f adf»prion, it can 
be established that the parties intended to derogate from that rule b\' admitting the 
faculty ro make reservations thereto. 

“It does not appear, moreover, that the conception of the absolute integrity of a 
convention has been transformed into a rule of international law. 'rhe considerable 
parr which tacit assent has always played in estimating the effect which is to be given 
ro reservations scarcely permits one to state that such a rule exists, determining with 
sufficient precision the effect of objections maile to reservations. In fact, the examples 
of objections made to reservations appear to be too rare in international practice to 
have given rise to such a rule. It cannot he recognized that the report w’hich was adopted 
on the subject by the Council of the I.caguc of Nations on June 17rh, 1927, has had 
this effect. . . . 

“It is inconceivable that a State, even if it has participated in the preparation of the 
Convcntif»n, could, before taking one or the other of the two courses of action pro¬ 
vided for becoming a party to the Convention, exclude another State. Possessing no 
rights which derive from the Convention, that State cannot claim such a right from its 
status as a Member of the United Nations or from the invitation to sign which has been 
addressed to it by the General Assembly. . . . 

‘it is evident that without ratification, signature does not make the signatory State 
a parry ro the Convention; nevertheless, it c.stablishcs a provisional status in favour of 
that Stare. . . . 

“As distinct freun the latter States, signatory States have taken certain of the steps 
necessary for the exercises of the right of being a party. Pending ratification, the pro¬ 
visional status created by signature confers upon the signatory a riglit to formulate as 
a precautionary measure objections which have themselves a provisional character. 
These would disappear if the signature were not followed by ratification, or they would 
become effective on ratification.” 

Vice-President Guerrero, and McNair, Read and Hsu Mo, JJ., joined in a dissenting 
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opinion which agi ccd rhur tlic Court was compereiit to give an opinion, but that Question 
1 should be answered in the negative and that Question 11 therefore did not arise; they 
also dissented from the majority on Question III. 7'heir reasoning w^as briefly as fol¬ 
lows: “I'hc consent of the y)arties is the basis of treaty obligations. The law governing 
reservations is only a particular application of this fundamental principle, whether the 
consent of the parties to a reservation is given in advance of the proposal of the reserva¬ 
tion or at the same time or later. . . . 

.. the practice of gt)\ erninents has resulted in a rule of law retiuiring the unanimous 
consent of all the parties to a treaty before a reservation can take effect and the State 
proposing it can become a parry.” 


Section C. Effect of International Agreements 

Introductory Note: Binding Force of Treaties. One of the most funda¬ 
mental rules ol international law is that treaties must be performed in good faith; 
the rule of pacta stmt servanda.'^^* Altltough sometimes not too well obeyed, 
there has seldom appeared any disposition on the part of statesmen or tribunals to 
question the existcncc of the rule, and it is frequently reiterated in solemn form. 


Note 

In the Pr(»toeol of the London Conference, signed January 17, 1871, it was declared 
that; he l^lenipotcmiaries of North CJermany, Austria-Hungary, Circat Britain, Italy, 
Russia, and rurkcN’, met today in Conference, recognize that it is an essential principle 
of the law of nations that no power can liberate itself from the engiigement of a treaty, 
not modifs' the stipulations thereof, unless with the consent of the contracting powers 
hy means of an amicable arrangement.” (61 Hr,& For, St. Pap. 1198). Article 10 of the 
1 labaiia Convention on 'rreatics, ad<»pted by the Sixth International Conference of 
American States, 1928, reads: *‘No stare can relieve itself of the obligations of a treaty 
or modify its stipulations except hy the agreement, secured through peaceful means, 
of the other contracting parties.” (5 Hackworrh, hneriiational Laiv 165). With respect 
to the violation of the Trear\' of \^cr.saillcs hy Germany’s rearmament policies, the 
Onmcil <»f the League of Nations adopted on April 17, 1935, the following resolution: 
“The Council, considering (1) That the scrupulous respect of all treaty obligations is 
a fundamental principle of international life and an essential condition of the maintenance 
of peace; (2) I'hat it is an essential principle of the law of nations that no Power can 
liberate itself from the engagements oi a treaty nor modify the stipulations thereof 
unless with the con.sent of the other contracting parties; ... 1. Declares that Germany 
has failed in the duty w hich lies upon all the Alcmbers of the international community 
to respect the undertakings which they have contracted, and condemns any unilateral 
repudiation of international obligations.” {Ibid.) In his siatement of July 16, 1937 on 
international affairs and American foreign policy. Secretary Hull stressed that “We 
advocate faithful observance of international agreements. Upholding the principle of 
the sancrit)' of treaties, we believe in modifications of provisions of rreatics, when need 
therefor arises, b\‘ orderly processes carried our in a spirit of mutual helpfulness and 
accommodation.” (Ibid,, 164). 

'Hie North Atlantic (>)ast Fi.sherics Tribunal of .-\rbitration said in 1910, regarding 
the 1818 Convention between the United States and Great Britain, that “every stare has 

^^Sce Hyde, International Lo^lV 1369, 1454 (2d ed., 1945); Whitton, “Sanctity of Treaties.” 
international Conciliation no. 313 (1935); Kunz, “Me-aning and Range of the Norm ‘Paeta S»int 
Servanda,’” 39 A?n. /. InPl L. 180 (1945); Harvard Research in International l.aw, “Treaties,” 
29 Am. /. inPI L, Supp. 977-992 (1935); Taube, “L’lnviolabilite des Traites,” Acadihnic de Droit 
International, 32 Rccueil des Cours 295 (I930-II). 
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to execute the obligations incurred by treaty bona fide, and is urged thereto l)y tlic 
ordinary sanctioas of International Law in regard to observance of treaty obligations. 
Such sanctions are, for instance, appeal to public opinion, publication of correspondence, 
censure by parliamentary vote, demand for arbitration with the odium aticiidanr on a 
refusal to arbitrate, rupture of relations, reprisal, etc. and referred to the “principle 
of international law that treaty obligations arc to be executed in perfect good faith." 
(Scott, Hague Court Reports [1916], 167, 169.) 


1. Date 'Lvheti Effective. 


PIIILIPPSON V. IMPERIAL AIRWAYS, LIMITED 
Great Britain, House of Lords, 19VA fl9^9] A.C. L>2 

[Plaintiffs on March 5, 19L> shipped certain gold on defendant's airline from 
London to Brussels. M'hilc in defendant's possession in England, under the con¬ 
tract of carriage, the gold \\ as stolen and was never recovered. The contract of 
carriage w as based on the Warsaw Gonvenrion of 1929 (49 Stat. ?()()(), 137 L.N.T.S. 
11) in so far as concerned international carriage w ithin the special meaning of 
that Ginvention. Under the contract any action for loss against the carrier had 
to he brought within six months if the carriage was not “international carriage/’ 
within the meaning of the Warsaw Convcaition; while tw o years was allowed if 
it was “international carriage.” Action was begun more than six months l>ut Ic.ss 
than two years after the loss. The lower court held that the carriage was not 
“inrcrnarional,” and that therefore the plaintiff sued too late. 

Under the terms of the \\’ar.saw' Oinvcncion, Article I, “I'he expression ‘in¬ 
ternational carriage’ means any carriage in which, according to the contract made 
hy the parties, the place of departure and the place of destination, wdicther or not 
thc*re he a break in the carriage or a transhipment, arc situated . . . within the ter¬ 
ritories of two High Contracting Parties. . . Great Britain had ratilicd the 
Conveiui(m Fehruary 13, 1933, but Belgium did not do .so until October 11, 1936, 
somewliar after the loss of the gold. The issue was thus w hether Belgium, vvhich 
had signed the Conventifui but had not yet ratified it, w^as a “High Contracting 
Party.” 

Article 36 provided that Poland, as the depositary, should send a certified copy 
of the convention to “each of the High Contracting Parties.” Articles 37, 3S and 
39 required Poland to give notice of deposits of ratification, of adhcrcnccs, and 
of denunciations to “each of the High Contracting Parties.” Article 37, paragraph 
2, read: “As soon as this convention shall have been ratified by five of the High 
Contracting Parties it shall come into force as between them on the ninetieth day 
after the deposit of the fifth ratification. Thereafter it shall come into force 
bctw'ecn the High Contracting Parties vvhich shall have ratified and the High 
Contracting Party w hich deposits its iastniment of ratification on the ninetieth day 
after the deposit.” Article 39 provided that “Any one of the High Contracting 

Sec Payson Wild, Saiictiom and Treaty Enforccincm iVM). 

tjuot.ition from .article J is from the British Foreign Office translation, u.sc<l hy the 
(iourt and appearing in tlie i.eague of Nations Ireary Series. The slightly different .'\meriean 
rranslarion used “internarional transportation” instead of “international carriage.” 
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Parties may denounce this convention l)y a notification addressed to the Govern¬ 
ment of the Republic of Poland.” Article 40 provided that “Any High Contracting 
Party may, at the time of signature or of deposit of ratification or of adherence, 
declare that the acceptance which it gives to this convention does not apply to all 
or any of its colonies, protectorates,” and so forth.] 

Lord Atkin: T he respondents say that until Rcigium ratified she was not a 
High Contracting Party. To ascertain what the contract between the parties 
means by High (>)ntraciing Parries to the convention the correct course must in 
my opinion be to look at the (Convention itself. The phrase is one of diplomatic 
usage, and its use in these general conditions, based as the\^ expressly arc on the 
O)nvcntion, must, I think, dc}>end upon the meaning in the (Convention. . . , 
When one turns to the (Jonvenrion one finds that in more than one article it is 
made plain that ihe term “High C<»ntracting Parlies" means or more accurately 
includes all the signatories. . . . 

I fiml it impossible to make sense of these provisions, except by giving High 
Contracting Parries the meaning of signatories, extending it to non-signatories 
w ho take ad\'antage of the prenisions as to accession. It is all the signatories who 
have a right to a certified C(»])v under art. 36, to be gi\cn notice of deposit of 
ratification and the date on w hich the Convention comes into force under art. 37, 
paras. 1 and 2. “As soon as this Convention shall have been ratified by five of 
the High ("ontracting Parties” cannot mean “ratified by five of the five who have 
ratified.” All the signatories arc entitled to notice of accession under art. 38, and 
an\’ of them may denounce the ("onx ention whether they have ratified or not and 
all of them arc entitled to information of denunciation under art. 39. While art. 
40 makes that certain, which w as plain enough before, for it prtwides for a declara¬ 
tion bj' “any High Contracting Party at the time of signature.” This article also 
makes plain that a State wdiich accedes is a High (Contracting Party, for it cx- 
prcssl> calls him so. 

If, therefore, there w ere any doul)t as to the meaning of High Contracting Party 
in diplomatic usage, this Com ention has provided its ow n dictionary. I, therefore, 
am driven to the conclusion that the w'ords in art. I of the general conditions have 
the same meaning as they have in arts. 36, 37, 38, 39 and 40 of the Convention and 
mean signatories. It is a perfectly correct use of the phrase; the parties have con¬ 
cluded a (.'onvention l)y their plenipotentiaries, and though tlicy arc not to be 
bound bv the (Convention as a w hole until they have ratified, yet before ratification 
they have the rights and duties given to them by the articles abc»ve mentioned; 
and as pointed our by Oppenheim, 5th ed., vol. i, (v.), s. 510, the tw’o stages of 
conscni b>' signature and subsequent ratification are not to be confused; the con¬ 
sent is always by signature. I think, therefore, that international carriage in the 
(Convention is intended to be defined as carriage to and from tlic territory of the 
signatories w hether they do or do not eventually become bound to make the pro¬ 
visions of the Convention part of their domestic law. This would appear to me to 
l)e quite a rea.sonable stipulation to make, /.c., it leads to no absurdity w^hich might 
drive one to some other construction. 

Lord WKii.'iir [reaching the same conclusitm|: 

I’he words “High Contracting Parties” arc xvords of diplomacy and are the 
w'ords normally used to describe plenipotentiaries such as those who met at 
Warsaw. I hey are stated in the recital xo the Convention to have “concluded 
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and signed it, being thereto duly authorised.” I'o do so was their function and 
it rested with their respective governments \\’hcthcr they would go further and 
ratify it, that is, adopt it, so as to become internationally bound to fulfil its terms, 
and if necessary for that purpose take any further steps by legislation or otherwise 
to make it part of their law. The United Kingdom ratified on February 14, 193L 
Belgium not till October 11 , 1936. Rut their plenipotentiaries had signed the Con¬ 
vention in 1929, thercb}- accepting its conditions as those to w hich they agreed. 
A treaty is concluded as soon as the mutual consent is manifest from acts of the 
duly authorized representatives, though its binding force is as a rule suspended till 
ratification is given. 

Rez-ersed.^^ 


Note 


Although Lord Thankerton agreed in the decision that the ease was n«>r barred by 
the sicitiite of limitations, he placed this upon the point that rhe contract of carriage 
w as ambiguous and that tluvsc who prepared the contract must suffer the consequences 
of failure to make the limitation clear. lie tlunight that as to Art. 1, the term "High 
Contracting Parties” can "only a]iply t(> those which have bound themselves b\- ratifica¬ 
tion.” Lords Russell of Killowen and iVIac.VIillan dissented, concluding that Belgium 
was not a “High Contracting Parry,” prior to ratification, for titc purposes here relevant, 
although it nia>’ have been for rhe purposes of the “formal clauses” i)enahiing to n<»ticc, 
ratification, and so on. 7’he latter said: “I recogni/.e that in man>’ clauses in the Con¬ 
vention itself rhe expression ‘High C(»ntracring Parries’ is used to denote the countries 
whose representatives signed and concluded the Convention. Ihir the Convention itself 
recognizes a distinction betw'ccn rhe signing and concluding of rhe Convention on the 
one hand and its coming into force on the other hand. . . . I'o m\ mind the important 
question with regard to each countrx’ from the point of view of those whr» were pre 
paring to enter into a contract of air carriage was not w herher that country’s repre¬ 
sentative had signcii the Convention of W'arsaw bur w hcrlier as regards that Cfiuntry 
the Convention was in fruce. It was only as between countries botli bound 1)\’ the (]on- 
vention of W arsaw tliat rhe carrier’s freedom to make or impose his own terms was 
restricted. A\’here both countries were nor s<» bound the carrier could without infringing 
the law stipulate for terms more favourable to himself than the Con\ enti«)n allowed.” 

The British Embassy informed the Secretary af Stare regarding this decision, aiul 
stated that “His Majesty’s Government are of the opiniem that the ordinary meaning of 
High Contracting Parry in a convention is to designate a parry w ho is bound by the 
provisions of a convention and therefore docs not cover a signatciry w ho df>es nc»r ratify 
it,” and that they w ished to he assured that rhe C^overnmenr (»f the l-nited States shared 
that view. Secretary Hull replied, Oct. 6, 1939: 

“The Government of the United Stares concurs in rlic view of his Majesty’s Chiv- 
ernntent, to the effect that the cxpressicjn i ligh r.onrraciing Parry’ or ‘High Contracting 
Parries’ as used in the W^arsaw Convention is to be interpreted in accordance with tlie 
ordinary meaning of that expression w hen used in treaties or conventions; that is to sa>', 
it is the view of this Government that, .so far as the provisi(»ns c»f treaties or conventions 
have any binding effect, the term ‘High Contracting Party’ nr ‘High Contracting Parties’ 
appearing in any such treaty or convention signifies only such countries as have satisfied 
all requirements, pursuant to the provisions of rhe instrument itself, whereby such 
instrument is brought into force. 

"With reference to the deeisi»iii of ihe Mai<»rity of the House (»f Lords ... it appears 
that as suggested in the note of June 15, 1939, rhe members of the House of I.ords may 
have been misled l)y the use of the expression ‘High Contracting Parries’ in the formal 
articles of rhe (Convention, especially Article 36, 37 and 40, wdiere in certain instances 


«Cf. Grein v. Imperial Airways, f 1937] 1 K.B. 50, 1936 U,S. /fv. /L 1K4. 
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the terms clearly have reference only to signatory Governments which have nor ratified 
the Convention. . . . 

“This (Tovcriimcnr is iiiiahle to perceive how the terms ‘High Omtracting Party’ or 
‘High Conrractifig Parties’ when used in relation to the sul)srantive provisions of a con¬ 
vention placing duties on or according rights to the parties can he construed as embracing 
parties that have not ratified or given definitive adherence to the convention. . . . 

.. I'his (iovernment considers that, in the case of any treaty or convention to which 
it is a signatory, it has not accepted any obligations or acquired any rights until it has 
duly ratified such instrument in acccirdance with its constitutional procedure and until 
the requirements of the treaty or convention with reference to exchange or deposit 
of ratification also have been fulfilled by it. Moreover, this (fovernment could accord 
rights under treaties and conventions only to countries which likewise have met the 
requirements of the particular instruments with respect to ratification or adherence. 
This position, it is believed, is in accordance wutli the customary and reasonable rule 
in regard to the interpretation of treaties.” (4 llackworth, Intematiofial Laiv 373; 5 ibid. 
251, 199.) f “ ; 

'I'hc parties to an international agreement may, anil in well-drafted agreements do, 
provide therein specifically as to when it shall come into force. I'hc problems arise 
chiefly where no provision is made in the agreement. I'he I larvard Research in Inter¬ 
national Law proposed as a statement of tlie law; “Art. I'nlcss otherwise provided 
in the treaty itself, a State on behalf of w hich a treat)' has been signed is under no duty 
to perforin the obligations stipulated, pri(»r to the coming into force of the treaty with 
respect to that State; under sonic circumstances, however, good faith may require that 
pending the coming into force of the treaty the state shall, for a reasonable time after 
signature, refrain from taking action which would render performance by any party 
of the obligations stipulated impossible or tnore difficult.” (29 A/f/. /. Int'l L. Supp. 778 
11935].)'*'' 

'I reatics may also provide for effectiveness in certain respects prior to ratification, 
c.g., the W'ashington 'IVcaty for the Limitation of Naval .Vrmamenr signed February 6, 
1922, provided in Article 19 that: “The I'nitcd States, the British Empire, and Japan 
agree that the status quo at the time of the signing of tlic present Treaty, with regard 
to fortifications and naval bases, shall be maintained in their respective territories and 
possessions specified hereunder.” 

The Harvard Research further proposed in Article 10: “Unless otherwise provided 
in the treaty itself, (a) A treaty w hich is not subject to ratification shall come into force 
upon signature, (b) A treaty which contains provision for exchange or deposit of rati¬ 
fications shall come into force upon such exchange or deposit h\- all the signatories, 
(c) A treaty w hich is subject to ratification hut which contains no provision for exchange 
or deposit of ratifications, shall come into force when it is ratified by all the signatories 
and w'hen each signatory has notified its ratification to nil other signatories.” (29 Atn. 
/. inn L. Supp. 787 r 1935].).-''^ 

Moore wrote, 5 hncrriational f.aiv 244 (1906), that “A treaty is binding on the con¬ 
tracting parties, unless othcrwi.sc provided, from the date of its signature, the exchange 
of ratifications having, in such case, a retroactive effect, confirming the treaty from that 
date.” He added a quotation from Davis, Notes, U.S. Treaty Vol. (1776-1887), p. 1228, 
as follows: “Hut a different rule prevails when the treaty operates on individual rights. 
I'he principle of relation docs not apply to rights of this character, w-hich w ere vested 
before the treaty was ratified; it is not considered as concluded until there is an exchange 
of ratifications.” 

Quoted with permission of Harvard Law School and Avierican Jowna! of International 
Law. On this point, see also 5 Hackw’orth, International Law 211-215; Nisot, “l.a Force Obliga- 
toire des 1Vair& Signes, non Encore Ratifies,” 57 Clunet, Journal du Droit International 
878 (1930). 

** 3 Treaties, ... of U.S. 3100. 

52 Quoted with pennission of Harv'ard I.aw' School and Americofi Journal of International 
Law. 

5* For the retroactive effect, Moore cites Davis v. Police Jury of Concordia, 9 How'. (U.S.) 
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In his clisscnring opinion in rhc case of the Ahivrovimath Valcstine Concessions^ l\C.l.].<, 
set. A, no. 2,p. 57\ 1 Hudson, \CorlJ Court Kefyoris 293, 334, Judge Moore said in 1924: 
“The doctrine that govcrninenrs arc. bound to ratify whatever their plenipotentiaries, 
acting within the limits of their instructions, may sign, and that treaties may tliercfore 
be regarded as legally operative and enforceable before they have been ratified, is obso¬ 
lete, and lingers cudy as an echo from the past.” 

Although at one time well established in United Stares law, the doctrine of rctro- 
activity of effectiveness to the date of signature has found little support elsewhere. It 
can no longer be regarded even as the United States view regarding the rule of inter¬ 
national law.®^ 


2. Effect for Snites not Parties, 


FREE ZONES OF UPPER SA\O^' AND HIE DISI RICE OF ClEX 
Permanent Court of International Justice, June 7, 1932 
r.C././., Scries A/B, no. 46, p. 2 Hudson, World Court Reports, 508 

[Under treaties forming part of the post-Napoleonic settlement of 1815 and 
supplementary arrangements, to which Switzerland was not a parry, free zones 
were established in portions of Savoy and the French District of Gex for the 
benefit of Geneva, the customs frontier being w ithdrawn some distance from the 
political frontier of Sw'itzerland. France later acquired the zones in Savoy. Article 
435 of the Treaty of \’ersailles, to which Switzerland w as not a party, declared 
that these arrangements were “no longer consistent w ith present conditions” and 
that France and Switzerland should come to an agreement changing the status 
of these territories. Upon the failure of the tw'o Govemnients to reach such an 
agreement, France established its customs lines at the political frontier. Switzer¬ 
land objected, and the dispute was brought before the Permanent Court of In¬ 
ternational Justice. By an order of August 19, 1929, the court expressed the view 
that Article 435 did not abrogate the frec-zoncs provisions, and gave the Govern¬ 
ments until May 1, 1930 to reach an agreement upon a new regime. Negotiations 
having proved unsuccessful, the case remained before the Court, and on June 7, 
1932, the. Court gave judgment in favor of Switzerland to the effect that the treaty 
provisions with respect to the maintenance of the free zones were not abrogated 
and remained in force.] 

It follows from the foregoing that Article 435, paragraph 2, as such, does not 
involve the abolition of the free zones. But, even were it otherwise, it is certain 
that, in any case. Article 435 of the Treaty of V^ersailles is not binding upon 
Switzerland, who is not a Party to that Treaty, except to the extent to which 
that country accepted it. . . . 

280 (1849); Hylton v. Brown, 1 Wash. C.C. 343, Fed. Gas. no. 6982 (Ct. C. Pa. 1806) ; and dip¬ 
lomatic correspondence; for the exception as to private rights, he cites United States v. Arre¬ 
dondo, 6 Pet. (U.vS.) 691 (1832); 11 aver v. Yaker, 9 Wall. (U.S.) 32 (1869); Dooley v. United 
Sr.ites. 182 U.S. 222 (1901). 

1 (arvard Research in International Law, “Treaties,” 29 /Iw. /. Int'l L, Supp, 799-812 (1935); 
3 Hyde, International Law 1452-1454 (2d ed., 1945); Jones, “Retroactive Effects of the Rati- 
tication of Treaties,” 29 Am, /. IntH L, 51 (1935); 5 Hackwonh, hitemational Law 207-210 
(1943). 
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With particular regard to the zone of Gex, the following is to be noted: 

Pursuant to Article 6 of the Treaty of Paris of May 30th, 1814, the Powers 
assembled at the Congress of Vienna addressed to Switzerland, on March 20th, 
1815, a “Declaration” to the effect that “as soon as the Helvetic Diet shall have 
duly and formally acceded to the stipulations in the present instrument, an act 
shall be prepared containing the acknowledgment and the guarantee, on the part 
of all the Powers, of the perpetual neutrality of Switzerland, in her new frontiers.” 
The “instrument” which forms part of this Declaration, amongst other territorial 
clauses, provides that the line of the French customs is to be so placed “that the 
road which leads from Geneva into Switzerland by Versoy, shall at all times be 
free.” 

The proposal thus made to Switzerland by the Powers was accepted by the 
Federal Diet by means of the “act of acceptance” of May 27th, 1815. .. . 

On receipt of Switzerland’s formal declaration of acceptance, the Powers drew 
up the instrument promised in their Declaration of March 20th: this instrument 
is the Declaration of November 20rh, 1815. 

By this Declaration, signed biter alios by France, “the Powers who signed the 
Declaration of the 2()th of March declare . . . their formal and authentic ac¬ 
knowledgment of the perpetual neutrality of Switzerland; and they guarantee to 
that country the integrity and inviolability of its territory in its new limits, such 
as they arc fixed, as well by the Act of the Congress of Vienna as by the Treaty 
of Paris of this day, and such as they will be hereafter; conformably to the arrange¬ 
ment of the Protocol of November 3rd, extract of xvhich is hereto annexed, which 
sti[)ulatcs in fa\our of the Helvetic Body a new increase of territory, to be taken 
from Savoy, in order to disengage from enclaves, and complete the circle of the 
Canton of Geneva. . . .” 

It follov s from all the foregoing that the creation of the Gex zone forms part 
of a territorial arrangement in favour of Switzerland, made as a result of an agree¬ 
ment between that country and the Powers, including France, which agreement 
confers on this zone the character of a contract to which Switzerland is a Party. 

It also follows that no accession by Switzerland to the Declaration of November 
2()tli u ns necessary and, in fact, no such accession was sought: it has never been 
contended that this Declaration is not binding owing to the absence of any ac¬ 
cession by Switzerland. 

The Court, having reached this conclusion simply on the basis of an examination 
of the situation of fact in regard to this case, need not consider the legal nature of 
the Gex zone from the point of viexv of whether it constitutes a stipulation in 
favour of a third Party. 

But were the matter also to be envisaged from this aspect, the following ob¬ 
servations should be made: 

It cannot be lightly presumed that stipulations favourable to a third State have 
been adopted w ith the object of creating an actual right in its favour. There is 
however nothing to prevent the will of sovereign states from having this object 
and this effect. The question of the existence of a right acquired under an instru¬ 
ment drawn between other states is therefore one to be decided in each particular 
case: it must be ascertained w^hether the states which have stipulated in favour of 
a third state meant to create for that state an actual right which the latter has 
accepted as such. 
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All the instriinicnrs above mentioned and the circumstances in which they were 
drawn up establish, in the Court’s opinion, that the intention of the Powers was, 
beside “rounding out” the territory of Geneva and ensuring direct communication 
between the Canton of Geneva and the rest of Switz^crland, to create in favour of 
Switzerland a right, on which that country could rely, to the withdrawal of the 
French customs barrier behind the political frontier of the District of Gex, that 
is to say, of the Gex free zone. 


Note 

See also order ofAugust 19, 1929, where the Permanent Court of Inrcrnarional Justice 
previously considered this situation and reached a similar conclusion. P.CJJ.j scr. A, 
no. 22, p. 19; 2 Hudson, WorLi Court Rciwrts 44S, 464. Concerning this, the Harvard 
Research in International Law said in its Comment on 'I'rcaties: “I.ooking at the Court’s 
order of 1929 as a whole, it would seem that a majority of the judges (eight) rook the 
position that stipulatiorts f^our autnti are supported by a recognized principle of inter¬ 
national law, and that three judges adopted the contrary view.” 29 Am. J. Int'l L. Supp. 
934 (1935). The concurring and dissenting opinions in the IVee Zones case discuss 
at length the problem of treaties and “third states.” 

In connection with the IIa>-Pauncefote I'reaty of November IS, 1901, between the 
United States and Great Britain (1 Malloy^s Trcafics 782; 32 Stat. 1903), providing 
that the I^inama (Janal “shall be free and open to tlie vessels of commerce and of war 
of all nations observing these Rules, on terms of entire equality, so that there shall be 
no discrimination against any such nation, or its citizens or siibiccts, in respect of the 
conditions or charges of traffic, (^r otherwise,” Secretary of State Hughes wrote to 
President Harding on October 13, 1921, that “Other natiotis . . . not being parries to 
the treaty have no rights under it.” (5 Hackw’f»rth, hitervational T.a’iv 221-222). In 
di.scussing the Panama Canal tolls c<mtroversy. Senator Root had pointed out on May 21, 
1914 that third parties have no legal rights under this treaty, l>iit tliat the United Stares 
was morally obligated to them. (51 Cong. Record, pr. 9, p, 8955.) 

The 1947 Peace Treaties have certain ciiricHis provisions regarding thiril states. 
Rumania broke with the Axis in 1944, and became at war with Hungary. Article 8 
of the Peace Treaty w ith Rumania (to which Hungary was not a party) provided that 
“The state of war between Roumania and Hungary shall terminate upon the coming 
into force of the present I'rcaty (»f Peace” with the .Allies, and the I'rcaty of Peace 
with Hnngar>’; a corresponding provision is ftnind in Article 8 of the Peace Treaty 
with Hungary, to which Rumania was rutt a party. Albania was nf)r an original party 
to the Italian Peace Treaty (though later adhering). Yet Articles 27-32 confer advan¬ 
tages on All)ania, and Article 30 states that “Italian nationals in Albania will enjoy 
the same juridical status as other foreign nationals.” 

AVhat was the effect of this provision after the entry into force of the Italian Peace 
Treaty, and prior to Albanian adherence thereto? \Vhat would have been the effect 
if Albania had never adhered? Only states at w^ar with Italy, and Albania, were allowed 
to adhere to the Italian Peace Treaty; but Article 84 provided that specified articles 
(dealing with restitution. United Nations property in Italy, most-favored-nation treat¬ 
ment, and industrial property) “shall apply to the Allied and Associated Powers and 
to those of the United Nations wiiich broke off diplomatic relations with Italy or with 
wiiich Italy broke off diplomatic relations. These Articles and this Annex shall also 
apply to Albania and Norway.” (U.S. Treaty 8r other Int. Acts Ser. 1648). 

Under Article 29 of the Treaty of Peace with Finland,®'* to which the United States 
was not a party as it had not been at war with linland, I'in land waived various claims, 
including those for seizure of Finnisli ship.s, against “any of the United Nations whose 
diplomatic relations with Finland were broken off during the war and which took action 

Similar to Article 76 of the Italian Peace Treaty, quoted p. 524 h/fra. 
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in co-operation with the Allied and Associated Powers” (42 Am, J. Infl L. Supp. 212, 
1948). The United States had requisitioned certain h'innish ships during the war. Con¬ 
trary to the views of the Department of State, the Comptroiler-CTcncral ruled on Aiarch 
22, 1948, that payment to Finnish owners could nor lawfully he made, since the United 
States was relieved from liability by the treatyIn the Sccc^iid Siipplcmental Appro¬ 
priation Act of 1949, Ihib. Law 430, 81st Cong., Jst sess.. Congress thereafter specifically 
appropriated money to pay these I'innish ship-owners, without passing upon the legal 
point raised.®" 


3. MosuVavored-h] atW7i Clauses, 


WHI FNEY V. ROBERTSON 
United States Supreme fj»urr, 1S88. 124 U.S. 190 

Field: The plaintifTs arc merchants, doing business in the city of New York, 
and in August, 1882, they imported a large quantity of “centrifugal and molasses 
sugars,” the produce and manufacture of the island of San Domingo. These goods 
were similar in kind to sugars produced in the Hawaiian Islands, which are ad¬ 
mitted free of duty under the treaty with the king of those islands, and the Act 
of Congress, passed to carry the treaty into effect. They were duly entered at 
the custom house at the port of New York, the plaintiffs claiming that by the 
treaty with the Republic of San Domingo the goods should be admitted on the 
same terms, that is, free of duty, as similar articles, the produce and manufacture 
of the Hawaiian Islands. The defendant, who was at the time collector of the 
port, refused to allow this claim, treated the goods as dutiable articles under the 
acts of Congress, and exacted duties on them to the amount of $21,936. The 
plaintiffs appealed from the collector’s decision to the Secretary of the Treasury, 
by whom the appeal was denied. Thcy*^ then paid under protest the duties exacted, 
and brought the present action to recover the amount. 

... The defendant demurred to the complaint, the demurrer was sustained, and 
final judgment was entered in his favor, to review which the case is brought here. 

The treaty with the king of the Hawaiian Islands provides for the importation 
into the United States, free t)f duty, of various articles, the produce and manu¬ 
facture of those islands, in consideration, among other things, of like exemption 
from duty, on the importation into that country, of sundry specified articles which 
are the produce and manufacture of the United States. 19 Stat. 625. The language 
of the firwSt two articles of the treaty, which recite the reciprocal engagements of 
the two countries, declares that they arc made in consideration “of the rights and 
privileges” and “as an equivalent therefor,” which one concedes to the other. 

The plaintiffs rely for a like e.vcmption of the sugars imported by them from 
San Domingo upon the 9th article of the treaty with the Dominican Republic, 
which is as follows: “No higher or other duty shall be imposed on the importation 

ooCoinp.-Gcn. B-73577, 16 US. Law Week 2482 (1948); criticized 97 U. of Va. L.R. 126 
(1948). 

®^See, generally, R. F. Roxburgh, International Conventions and Third States (1917). See 
again supra, regarding treaties as a source of international law. Note Article 2, paragraph 6. 
of the United Nations Charier. 
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into the United States of any article the growth, produce, or manufacture of the 
Dominican Republic, or her fisheries; and no higher or other duty shall be imposed 
on the importation into the Dominican Republic of any article the growth, produce 
or manufacture of the United States, or their fisheries, than arc or shall be payable 
on the like articles the growth, produce, or manufacture of any other foreign 
country, or its fisheries.” 15 Stat. 473, 478. 

In Bartrain v. Robertson^ decided at the last term (122 U.S. 116), we held that 
brown and unrefined sugars, the produce and manufacture of the island of St. 
Croix, which is part of the dominions of the king of Denmark, were not exempt 
from duty by force of the treaty with that country, because similar goods from 
the Hawaiian Islands \\ ere thus exempt. I'he first article of the treaty with 
Denmark provided that the contracting parties should not grant “any particular 
favor” to other nations in respect to commerce and navigation, which should not 
immediately become common to the other party, who should “enjoy the same 
freely if the concession were freely made, and upon allowing the same compensa¬ 
tion if the concession were conditional.” 11 Stat. 719. The fourth article provided 
that no “higher or other duties” should be imposed by either party on the im¬ 
portation of any article which is its produce or manufacture, into the country of 
the other party, than is payable on like articles, being the produce or manufacture 
of any other foreign country. And we held in the case mentioned that “those 
stipulations, even if conceded to be .self-executing by the way of proviso or excep¬ 
tion to the general law imposing the duties, do not cover concessions like those 
made to the Hawaiian Islands for a valuable consideration. They were pledges 
of the two contracting parties, the United States and the king of Denmark, to each 
other, that in the imposition of duties on goods imported into one of tlie countries 
which were the produce or manufacture of the other, there should be no dis¬ 
crimination against them in favor of goods of like character imported from any 
other country. They imposed an obligation upon both countries to avoid hostile 
legislation in that respect. But they were not intended to interfere with special 
arrangements with other countries founded upon a concession of special priv¬ 
ileges.” 

The counsel for the plaintiffs meet this position by pointing to the omission in 
the treaty with the Republic of San Domingo of the provision as to free conces¬ 
sions, and concessions upon compensation, contending that the omission precludes 
any concession in respect of commerce and navigation by our government to 
another country, without that concession being at once extended to San Domingo. 
We do not think that the absence of this provision changes the obligations of the 
United States. The 9th article of the treaty with that republic, in the clause 
quoted, is substantially like the 4th article in the treaty with the king of Denmark. 
And as we said of the latter, we may say of the former, that it is a pledge of the 
contracting parties that there shall be no discriminating legislation against the 
importation of articles which are the growth, produce, or manufacture of their 
respective countries, in favor of articles of like character, imported from any other 
country. It has no greater extent. It was never designed to prevent special con¬ 
cessions, upon sufficient considerations, touching the importation of specific 
articles into the country of the other. It would require the clearest language to 
justify a conclusion that our government intended t<j preclude itself from .such 
engagements with other countries, which might in the future be of the highest 
importance to its interests. 
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But, independently of considerations of this nature, there is another and com¬ 
plete answer to the pretensions of the plaintiffs. The Act of Congress under 
which the duties were collected authorized their exaction. It is of general ap¬ 
plication. making no exception in favor of goods of any country. It was passed 
after the treaty with the Dominican Republic, and, if there be any conflict be¬ 
tween the stipulations of the treaty and the requirements of the law, the latter 
must control. A treaty is primarily a contract between two or more independent 
nations, and is so regarded by writers on public law. For the infraction of its 
provisions a remedy must be sought by the injured party through reclamations 
upon the other. When the stipulations are not self-executing they can only be 
enforced pursuant to legislation to carry them into effect, and such legislation is 
as much subject to modification and repeal by Congress as legislation upon any 
other subject. If the treaty contains stipulations which arc self-executing, that is, 
require no legislation to make them operative, to that extent they have the force 
and effect of a legislative enactment. Congress may modify such provisions, so 
far as they bind the United States, or supersede them altogether. By the Constitu¬ 
tion a treaty is placed on the same footing, and made of like obligation, with an 
act of legislation. Both arc declared by that instrument to be the supreme law of 
the land, and no superior efficacy is given to cither over the other. When the 
two relate to the same subject, the courts will always endeavor to construe them 
so as to give effect to both, if that can be done without violating the language of 
either; but if the two arc inconsistent, the one last in date w'ill control the other, 
provided always the stipulation of the treaty on the subject is self-executing. If 
the country with wliich the treaty is made is dissatisfied with the action of the 
legislative department, it may present its complaint to the executive head of the 
government, and take such other measures as it may deem essential for the pro¬ 
tection of its interests. The courts can afford no redress. 


Note 


“Most-fav(»rcd-narion'* clauses are ct»nunon, particularly in treaties relating to com¬ 
merce, navigation and consular officials. They are varied in form, some being expressly 
“conditional,’' some expressly “unconditional,” and some ambiguous on this point. 
The conditional t> pe usually provide that, on the basis of reciprocity, any favor, privi¬ 
lege, or the like, granted by one of the contract-parties to a third stare in relation to 
a given subject shall be extended to nationals of the other contracting party, “gratui¬ 
tously, if the concession or favor to such either stare is gratuitous, and on allowing the 
same compensation, or its equivalent if the concession is conditional.” (See, for exam¬ 
ple, Art. XII, IVcary of Commerce and Navigation with Belgium, 1875, 1 Malloy^s 
Treaties 90,19 Star. 628). Tlie iincondiriona! clause of the Treaty of 1923 with Germany 
is quoted in Jobv 1\ Bill Co. United States^ infra. 

In 1923 the United States adopted the policy of negotiating commercial treaties on a 
clearly unconditional “ni«>sr-favorcd-narion” basis. The reasons for this change were 
explained by Secretary Hughes, in an instruction to American diplomatic officers 
dated August 18, 1923, as follows: “It has long been the view of this Govenunenr that 
it has fulfilled its obligations under its pledges to accord most-favored-nation treatment 
when it has accorded to a country to which it has guaranteed such treatment the lowest 
rates of custom duty whicli it has freely and without special compensation accorded 
to a third country. In the view heretofore maintained by the American Government, 
other governments to which the United Stares has pledged most-favored-nation treat¬ 
ment have not l)ecn entitled to claim the extension to them of tariff concessions accorded 
by rhe United States to a third country in return for reciprocal tariff concessions, unless 
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they offer to accord to the United States equivalent concessions. Most of the treaties 
to which the United States has been or is a party ... contain most-favored-nation clauses 
that are in this respect expressly conditional. Others, ... in which the most-favored- 
nation clause is not expressly conditional have nevertheless been interpreted as though 
the condition were specified. 

“When the conditional inost-favored-nation policy was first formulated, discrimina¬ 
tion in commercial matters was the general rule among nations, and it was deemed 
advisable for the United States to adopt a policy of making concessions only to such 
states as granted in each case some definite and equivalent compensation. Since that 
time, however, the principle of equality of treatment has made great progress, and it is 
now considered to be in the interest of the trade of the United States, in competing 
with the trade of other countries in the markets of the world, to endeavor to extend 
the acceptance of that principle.” (5 I lack worth, Imcrnatioval Im'iv 272). 

JOHN T. BILL CO., INC v. UNITED STATES 

VS. Court of Customs and Patent Appeals, 104 F.2d 67 

Garrett, P. J.: In this appeal from the judgment of the United States Customs 
Court, Third Division, there arc involved two protests of importers (the cases 
having been consolidated for trial) by which they seek to recover such duties as 
were assessed as countervailing duties upon merchandise described as bicycle parts 
imported from Germany. . . . 

The merchandise was classified under paragraph 371 of the Tariff Act of 1930, 
46 Stat. 62S, which reads: 

Par. 371. Bicycles, and parts ihcrec^f, not including tires, 50 per centum ad valorem: 
Provided, 'Lhat if any country, dependency, province, or other subilivision of govern¬ 
ment imposes a duty on any article specified in this paragraph, when imported from 
the United States, in excess of the duty herein pnn ided, there shall he imposed upon 
such article, when imported cither directly or indirectly froir) such country, dependency, 
province, or other subdivision <#f government, a duty eijual to that imposed by such 
country, dependency, prtwince, or other subdivision of government on such article 
imported from the United States, but in no case shall such dur>^ exceed 50 per centum 
ad valorem. 

I'he first importation w as assessed with dtiry at 50 per centum ad valorem, the 
collector citing as authority T. D. 42382, which is a 7 rcasury Decision published 
October 5, 1927, wherein the Secretary of the Treasury advised “for . . . informa¬ 
tion in connection with the assessment duty under paragraphs ... 571 ..." 
that Germany exacted a duty of 100 marks per 100 kilos on bicycle parts of worked 
iron when imported from the United States. 7"hc second importation was likewise 
assessed. . . . 

It xvill be observed that paragraph 371, stfpra, provides a normal duty rate of 
30 per centum ad valorem. 7 he duties resulting from that rate arc not here in 
question, it being claimed in both protests that the assessments should be at that 
rate. 

The protests are predicated upon the treaty between the United States and 
Germany proclaimed Octolicr 14, 1925, 44 Stat. 2132, particularly upon Article 
\7[ thereof which, so far as here pertinent, reads; 

Lach (if the High Contracting Parties binds itself unccinditionally to impose no higluu' 
or other duties or conditions and no prohibition on tlie importation of any article, the 
growth, produce or manufacture, of the territories of the other than are or shall he 
imposed on the importation of an>' like article, the growth, produce or mariiitacturc 
of any other foreign country. . . . 
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Any advantage of wliatsoevcr kind which cirlicr High Contracting Party may extend 
to any article, tlic growth, prodiic'c, or inannfacriirc of any other foreign country 
shall simultaneously and unconditionally, without rctiucst and without compensation, 
be extended to the like article the growth, produce or manufacture of the other High 
Contracting Parry. . . . 

With respect to the amount and collection <»f duties on imports and ex[)()rts of every 
kind, each of the two High Contracting Parties binds itself to give to the nationals, 
vessels and goods of the other the advantage of every favor, privilege or iinmunit>' 
which it shall have accorded to the nationals, vessels and goods of a third stare, and 
regardless of whether such favored state shall have been acemded such rrearment 
gratuitously or in return for reciprocal compensatory treatment. r.ver>' siicli favor, 
privilege, or immuniry which shall hereafter be granted the nationals, vessels or goods 
of a third stare shall simultaneously and unconditionally, without request and without 
compensation, be extended to the other High C^onrracting Pan>% for the benefit of 
itself, its nationals and vessels. . . . 

Stated briefly, it is the contention of appellants that the action of the collector 
in exacting a duty of 50 per centum ad valorem was in violation of the uncondi¬ 
tional grant of mosr-fav'orcd-nation treatment accorded Germany in the above 
treaty in view of the fact that bicycle parts of worked iron were then admissible 
from other countries at a lower rate of duty. The entire contention rests upon 
the imconditioiml character of the treaty, it, in cfTcct, being conceded that, upon 
the authority of a long line of decisions by both the executive and judicial 
branches of the (Government, the most-favored-nation doctrine would not apply 
in this case xvere the treaty of the conditional type, such, for example, as the 
treaty with Belgium which was involved in the case of Mhicrva Automohilcs. Inc, 
V, United States, % r.(nd) 25 GC.P.A., Customs, 324, T.D. 49424, where 
wc held that a proviso of paragraph 369 of the Tariff Act of 1922, 42 Stat. 885, 
superseded the mr)sr-favored-nation clause of a conditional Belgian treaty “in 
respect to the countervailing duty on automobiles. . . 

That the treaty w ith (Germany was a departure from former practice is a matter 
of history. It was consciously intended to be such. On the part of the United 
States the negotiations w^erc conducted under the direction and supervision of 
the Secretary of Stare, Honorable Charles E, liiighcs. After the treaty had been 
completed and submitted to the Senate of the United Stares for its action elaborate 
hearings w ere had before that body’s Committee on Foreign Relations, beginning 
January 25, 1924. As a part of the hearings there appears a coinmunication from 
Mr. Hughes to the Chairman of the Senate Committee on Foreign Relations, from 
which wc quote the follow ing excerpts: 

. . . (2) Most-f^'e'cored-nation treatment. — I suj>posc that no one would obicct to the 
inclusion of the usual niost-favfMcd-nation provision in our eomniercial rrc.uics. I take 
for granted that wc desire to obtain in our treaties the same benefits for the United 
States that the other contracting powers give to third States. The question w hich has 
arisen with respect the most-favored-nation clause in the peniling treaty w'ith Ger¬ 
many grows out ol the t.'iet that these cLauscs provide reciprocally for inost-favored- 
narion treatment without regard to the <iucstion whether a favored third state shall 
have been accorded the favor gratuitously or in return for special compensation. In 
other words, the pending treaty applies what is tenued the ‘unconditional’ most-favored- 
nation principle. This is indeed a departure from our former practice, but it is believed 
to be a wise departure.... 

Jn practice, the application of the principle of granting special concessions in return 
for special concessions involved the upsetting of the equilibrium of conditions wdiich 
it w^as in the interest of this country to maintain. It was the interest and fundamental 
aim of this country to secure equality of treatment, but the conditional most-favored- 
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nation clause was not in fact productive (»f cviiiality of treatment and could not guarantee 
it. It merely promised an opportunity to bargain for such treatment. Moreover, the 
ascertaining of what might constitute equivalent compensation in the application of the 
conditional most-favored-nation principle was found to be difficult or impracticable. 
Reciprocal commercial arrangements w'cre but temporary makeshifts; they caused con¬ 
stant negotiation and created uncertainty. Under present conditions, the expanding 
foreign commerce of the United States needs a guarantee of equality of treatment which 
cannot be furnished by the conditional form of the most-favored-narinn clause. 

AVhile we were persevering in the following of tlie policy of conditional mosr-favored- 
nation treatment, the leading commercial countries t)f Europe, and in fact most of the 
countries of the world, adopted and pursued the policy of uncondirinnal most-favored- 
nation treatment: Each concess'ion which one country made to another became gen¬ 
eralized in favor of all countries to which the country making the concession was obli¬ 
gated by treaty to extend inost-favored-narion treatment. As the United States attained 
to a position of first rank as a world power, we, in defense of our essential interests, 
became an active champion, in fact the foremost champion of the open door in the 
field of international commercial relations. . . . 

There is one apparent misapprehension which 1 should like tf> remove. It ma>' he 
argued that by the niost-favorcd-nation clauses in the pending treaty with Clermany 
we W'ould automatically' extend privileges given to Germany to other powers without 
obtaining the advantages which the treaty with Cermanx* gives to us. This is a mistake. 
Wc give to Gennany explicitly the unconditional most-fa voted-nation treatment which 
she gives to us. We do not give unconditional mosr-favored-nation treatment to other 
powers unless they are willing to make with us die same treaty, in siibsrance, that Ger¬ 
many has made. Most-favored-narion treatment would be given to other powers only 
by virtue of our treaties with them, and these treaties, so far as w’c have them, do nor 
embrace unconditional most-favored-narion rreatment. Wc cannot make treaties w'ith 
all the powders at the same moment, but if the Senate approves the treaty w hich we 
have made with Germany w'c shall endeavor to negotiate similar treaties w^ith other 
powers and such other powTrs shall not obtain uncrmdirifmal mosr-favored-nation 
treatment unless they conclude with us treaties similar to the one w'irh ( a*rninnfy]. . . . 

From the language of the treaty, particularly in the light of the foregoing 
elaborate construction of it by Mr. Hughes, it seems dear to us rliat the levy of 
duties at the rate of 50 per centum ad valorem while similar merchandise was being 
admitted, or was subject to admission, from other countries at the rate of 30 per 
centum ad valorem, was in contravention of the treaty’s provisions. . . . 

... We think it was clearly understood that the intent and effect of rlie treaty 
was to modify such provisions of the tariflF act in relation to importations from 
Germany, and Germany was not required to give compensation therefor in her 
oxvn laws beyond a.ssuring that merchandise imported from the United States 
should be treated in the same manner as like merchandise imported from other 
countries. 

The treaty was reciprocal and it was sclf-cxccuring, requiring no legislation 
other than its own enactment, so far as any matter here involved was concerned. 
There is no claim that the rate of duty which Germany was then a.sscssing upon 
bicycle parts imported from the United States was any higher than the rate im¬ 
posed upon those parts when imported from other countries, and the fact that 
such rate was higher than the basic rate imposed by the United States is not of 
legal moment. 

There remains to he con.sidercd the contenti(»n made by counsel for the Govern¬ 
ment that the niost-favored-nation clause of the treaty with Germany was super¬ 
seded by the Tariff Act of 1930, specifically (as to the merchandise here involved) 
by paragraph 371, jz/pr/i, of the act. As has been indicated, the insistence is that 
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our decision here should he controlled by our decision in the Minerva AntovwbileSy 
Inc.y case, sz^pra. 

We do nor agree with this view. 'Ihc eases arc clearly distinguishable. In that 
ease it was held that the conditional rnost-favored-nation clause of the Belgian 
Treaty of 1875, 19 Star. 62S, had been superseded, as to the merchandise here in¬ 
volved, by paragraph 369 of the Tariff Act of 1922, 42 Stat. 885. So far as we are 
able to ascertain, there was no provision of law such as paragraph 369 in effect at 
the time of the ratification of the Belgian Treaty, hence that treaty did not have 
the effect of repealing or superseding any prior act of Congress. 

VV^hen the German 'I'reaty was ratified paragraph 371 of the Tariff Act of 1922 
was in effect and the treaty, in our view, superseded it so far as importations from 
Germany were concerned, but the paragraph remained in effect as to importations 
from countries wuth wliich we had no commercial treaties or had only treaties of 
the conditional t\ pe. In order that those countries might have the benefit of the 
normal rate it was necessary that they should compensate by giving to importations 
from the United States a similar rate. The agreement between the United States 
and Germany was that each should receive the benefit of the lowest rate granted 
by it to any third country, “simultaneously and uzzconditiozzally, without request 
and 'ivithout cornpensittum''^ (Italics ours). It was not required that in order to 
make api)lical)le the rate of 30 per centum ad valorem on bicycle parts imported 
from (iermany that country should give that rate to importations from the United 
States. It was only re(]uired that Germany admit importations from the United 
States at the lowest rate granted upon importations from any other country. 

Such w as the situation when the Tariff Act of 1930 was enacted. That Act did 
not repeal paragraph 371 of the 1922 act, 42 Scat. 885, but continued it. . . . There 
remained ample room f()r the a|)plication of paragraph 371 to importations from 
many countries other than Germany. At the time of the enactment of the 1930 
'Tariff Act the German Treat}' was the only one of its type w hich had been rati¬ 
fied and embodied in the statutes at large, and w’e find no history connected with 
the passage of the tariff act w’hich indicates any intention on the part of Congress 
to abrogate or supersede that I'reaty. It is well established, of course, that W'^here 
a treaty and an Act of Congress arc in conflict, the late.st in date must prevail. 
United States v. Lee Yen Tai, 185 U.S. 213, 22 S. Ct. 629, 46 1.. Ed. 878. It is 
equally as well established that repeals by implication are not favored and that 
in the ease of treaties, as in the case of statutes, where provisions “cover, in whole 
or in part, the .same matter, and are not absolutely irreconcilable, the duty of the 
court — no purpose to repeal being clearly expressed or indicated — is, if possible, 
to give effect to both.” . . . 

In view' of the foregoing w c are of the opinion that paragraph 371 of the Tariff 
Act of 1930, szipray did not repeal or supersede the unconditional niost-favored- 
nation provisions of the treaty wdth Germany with respect to the merchandise 
involved. 

Reversed and refnazided.^^ 

For coniincnt, see Catudal, 35 Am. /. /w/7 L, 41 (1941). 

Also applying “most-favorcd-muioii clauses" in customs matters, sec United States v. Domestic 
Fuel Corp., 71 F.2d 424, 21 C.C.P.A. 606 (1934); Domestic Fuel Corp. v. United States, 74 F.2d 
769, 22 C.C.P.A. 509 (1935); 5 Uack\i'orth, Imernalioml Law 287-290. 

On application and interpretation of inost-favnrcd-nation clauses, sec Snyder, The Most- 
Favored-Nation Clause (1948); 5 I lack worth. International Law 269-296; 2 Hyde, International 
Law, pp. 1502-1515 (2d cd., 1945); Hombeck, Most-Favored-Nation Clause hi Commercial 
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Note 

When the Japanese Go^e^n^lt•nr siiggcsrcd that under Article 14 of the commercial 
treaty of 19H between the I'nircd Stares and Japan, 37 Star. J504, either parry might 
be entitled to air-navigarion privileges which rfic other parry specifically granted to 
third states under air-navigation agreements. Secretary Kellogg replied on October 8, 
1926, that the l-nired Stares did not regard commercial treaties, or the most-favored- 
nation clauses thereof, as applicalile to air navigation. Air navigation privileges granted 
under special agreements would not be extended by the United Stares to other states 
by virtue of a most-favorcd-natir»n clause in a commercial treaty with such other states. 
5 Ilackworth, bitcrmnlonal La'll' 291. Sec also hi rc Clanseirs Estate, 202 Calif. 267, 259 
Pac. 1094 (1927), Iiolding that a commercial treaty diii not give a consul most-favored- 
nation priviltrges regarding decedents’ estates; Lukich v. Dept, of Labor and Industries, 
176 Wasii. 221, 29 P.2d 635 (1934), holding that a most-favored-nation clause in a com¬ 
mercial treaty did not give rights to workmen’s compensation; and The Yulu, 71 F.2d 
635 (5th Cir. 1934), holding rliar a most-fav(»red-iiarion clause in the commercial treaty 
with Honduras did not limit tr» one-hour's sailing distance the distance (dTshore w'ithin 
which a Honduran rum-runner might be seized (Honduras having no “Liquor Treaty” 
w irh the United Starve, such as those discussed pp. 402-406 htfra,) Mosi-favored-naticm 
clauses often provide that they do not require one parry to give the other such particular 
favors as are grained to local frontier rralfic, or as the United Stares ae'cords to (aiba or 
tile Philippines, and the like/'*' 


4. Rights of Lndhidiials under Treaty, 


JURISDIC riON OF rilE couin s of DANZIG 

Permanent C^nirt of International Justice, Ad\’isory Opinion March 3, 1928 
5 Ilackworth, h/tcrnatumal I,aw 171 

[Passing on the (jiiestion of the jurisdiction of the courts of Dair/.ig to decide 
claims against the Polish Railway Administration by railway officials transferred 
to Polish service from Dan/ig, by virtue of the hearntenahkommen (an agreement 
of October 22, 1921 between Poland and Dan/ig relating to these railway officials), 
the Court .said: 1 

Poland contends: (I) that the llcavneuahkourmcn, being an international agree¬ 
ment, creates rights and obligations between the contracting pxirties only; (2) that 
the Ideamtenabkoiriweii, as such, and failing its incorporation into Polish national 
legislation, cannot create direct rights or obligations for the individuals con- 
tv rned. . . . 

On the other hand, Danzig contends that the lleawtamhkovmicn, though an 
international agreement in form, was intended by the contracting parties to con¬ 
stitute parts of the “series of prov isions whicii establish the legal relationship be¬ 
tween the Railway s Administration and its employees” (“contract of service”) 
and that it is the substance rather than the form of the instrument that determines 
its juridical character. 

Treaiies (J91()); Wic kersham’s Report to League of Nations Codification Conimirtfc, League 
(iocuincjit 1927. V. H), reprinted 22 /. IntH /.. Spec. Snpp, 134 (1928); C. Schvvar/.cnherger, 

“ The Mosr-I*’avoiired-Nariori Standard in British State Practice,” 1945 Brit. V,B. Infl L, 96. 

Concerning limitations on or exceptions to niost-favorcd-nation treatment, see 5 Mack- 
worth, hncrnatumal Law 294 296; Snyder, MostTavored-Nalum Clause, pp. 106-185 (1948). 

Based on ser. B., no. 15, pp. 17-18; 2 Hudson, World Court Reports 236, 246-247. 
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. . The answer to this question depends upon the intention of the contracting 
parties. It may he readily admitted that, according to a well established principle 
of international law, the Uca?ntenahkommcn, being an international agreement, 
cannot, as such, create direct rights and obligations for private individuals. But it 
cannot be disputed that the very object of an international agreement, according 
to the intention of the contracting parties, may be the adoption by the parties of 
some definite rules creating individual rights and obligations and enforceable 
by the national courts. That there is such an intention in the present case can be 
established by reference to the terms of the Beavucvabkovmum, . . . The intention 
of the parties, which is to be ascertained from the contents of the Agreement, 
raking into consideration the manner in which the Agreement has been applied, 
is decisive. I'his principle of interpretation should be applied by the Court in the 
present case. 


Note 

In connection with the desire of certain American missionaries to waive their extra- 
territorial riglits in China, the Department of State wrote, in 1924 that ‘The observance 
of these provisions of the trcarics this Government has a right ro insist upon, and doubt¬ 
less would insist upon, irrespective of the wishes of the particular indi\'idiials who may 
he influenced by religious or other beliefs.” (5 Hackuorth, Intcwatlotial 172). 

Domestic law determines whether a treaty becomes aiironiatically a parr of municipal 
law binding on the courts, or whether action by the national legislative l)ody is necessary 
to give local cflect to the treaty as a rule of law. Under the British ])ractice, such legis¬ 
lation is gcncrall)’ regarded as necessary. McNair writes: “I’he British view appears 
ro be, though it is difliciilt to assert that the question lias ever been considered and 
answered as one of principle, that a treaty creates obligations lietween the contracting 
parries solely, that is, the contracting states (or more loosely rlicir governments), and 
not between one party and the nationals of another, or between the nationals of two 
<>r more parties, though ... in practice it is often, and indeed usually, convenient to 
allow the assertion by or against individuals in municipal courts of rights or liabilities 
which their State has obtained for rliem or imposed upon tlieni l>y tre.ity.” 

Some states follow the British practice; for ex.ample, the Constiuirion of Burma, 
September 24, 1947, provides in Article 214 that “No international agreement as such 
shall be parr of the municipal law of the union, save as may be determined by the 
Parliament.” 

Other stares follow the United States system, under which treaties become the law 
of the land, even though their domestic effect may be superseded if there is subsequent 
contrary legislation. Thus, Article 22 of the Argentine Constitution of March 16, 1949 
provides that “Tliis Constitution, the laws of the Nation dictated by Congress in con¬ 
sequence thereof and the treaties with foreipi powers arc the supreme law of the 
Nation. . . .”*** 

McNair, Law of Treaties 33? (Columbia University Press, New York, 1938); used by per¬ 
mission of Columbia Universirj' Press, and also quoted 5 Hackworth, International Law 171. 

I Pcaslcc, Constitutions of Nations 284 (1950). Article 29, 6 of the Irish const it urion is 
similar; 2 ihiJ, 254. 

1 Peaslec, op. cit. 65. Sec also Article 133 of Mexican Constitution of 1917 (2 ibid. 459); 
Article 4 of Paraguayan Constitution of 1940 (2 ibid. 745); Article 113 of Swiss Federal Consti¬ 
tution of 1848 (3 ibid. 144). To like effect under the laws of Belgium, France and Germany, 
sec Masters, International I.aw in National Courts (1912). To like effect for the Nciberlands. 
see 7 ciders, “I.e I)rc»it dcs Gens dans la Jurisprudence des Pays-Bas,” 35 Ihdletin de ITnstitut 
Juridiijue IntcmationaL U 3 4 (1936), On S\vir/.erland and I'rance, see Fiv.Mtmnd, La Ratifi¬ 
cation des Traites (1948). On the earlier situation in France, see Mestre, “Les 'I raitcs et le 
Droit Interne,” Acjidemic de Droit International, 38 Recueil dcs Cours 23.1 (1931); de Naurois, 
Les Trait es Internationaux devant les Jurisdictions Nationales (1934). See also W. G. Rice, 
“Po.sition of International Treaties in Swiss Laws,” 46 Am, ]. Int'l L, 641 (1952). 
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The 1946 French Constitution provides in Article 26 that “Diplomatic treaties duly 
ratified and published have the force of law even when they may be contrary to 
internal French legislation, without requiring for their application any legislative acts 
other than those necessary to ensure their ratification.” Article 28 adds that “Since 
diplomatic treaties duly ratified and published have authority superior to that of 
internal legislation, their provisions cannot be abrogated, modified or suspended except 
after a formal denunciation notified through diplomatic channels.” Under some cir¬ 
cumstances, at least, Colombian courts have held that conflicting legislation docs not 
supersede a prior treaty as national law.**® The Supreme Court of Panama held that 
the Busramente Code should be applied, as a treaty, rather than a subsequent Panamanian 
statute.^’® 


ASAKURA V. CITY OF SEATTLE 
United States Supreme Court, 1924. 265 U.S. 332 

[A Japanese national, resident in Seattle since 1904, and engaged in business 
there as a pawnbroker since 1915, attacked the validity of a city ordinance effective 
July 2, 1921, making it unlawful to engage in pawnbroking without a license and 
providing “that no such license shall be granted unless the applicant be a citizen of 
the United States.” He relied on the treaty of 1911 between the United States and 
Japan, 37 Stat. 1504, which provided in part that: “The citi/cns or subjects of each 
of the High Contracting Parties shall have liberty to enter, travel and reside in the 
territories of the other to carry on trade, wholesale and retail, to own or lease and 
occupy ... shops, to lease land for residential and coniinercial purposes, and gen¬ 
erally to do anything incident to or necessary for trade upon the same terms as 
native citizens or subjects, submitting themselves to the laws and regulations there 
established.... The citizens or subjects of each ... shall receive, in the territories 
of the other, the most constant protection and security for their persons and 
property.” The Supreme Court of Washington reversed a decision below in favor 
of plaintiff, and writ of error was taken.] 

Butler, J.: A treaty made under the authority of the United States “shall be 
the supreme law of the land; and the judges in every State shall be bound thereby, 
any thing in the constitution or laws of any State to the contrary notwithstanding.” 
Constitution, Art. VI, § 2. 

The treaty-making power of the United States is not limited by any express 
provision of the Coastitution, and, though it does not extend “so far as to authorize 
what the Constitution forbids,” it does extend to all proper subjects of negotiation 
between our government and other nations. . . . The treaty is binding within the 
State of Washington.... The rule of equality established by it cannot be rendered 
nugatory in any part of the United States by municipal ordinances or state laws. 
It stands on the same footing of supremacy as do the provisions of the Constitution 
and laws of the United States. It operates of itself without the aid of any Icgisla- 

6** See 2 Pcaslee, op ch., 12. On ilie new French Consiiiiiiion, see also Preiiss, 44 //?//. /. hit'l 
L» 641 (1950;-, Freymond, op. cit.; Calogcropoulos-Stratis, “La Validiic dcs 7‘raiiLS dans L’Ordre 
Internes d’apres la Nouvcile ConstitiitJon Franyaise,” 1 Kcvite IJelIcniquc de Droit liitcrvatioiial 
113 (1948). 

<*®Case of Benito Lope/. 31 Gaceta Judicial 248, 250 (Supreme (Jourt of ('oloinbia, June 15, 
1925); Gibson, 36 Am. J. Ml L. 614, 618 (1942). 

««/» re Brooks, 29 Hegistro Judicial 487*, Annual l)':Rest 1931 32, case no. 5 (Panama Supreme 
Court, 1931). 
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tion, state or narional; and it will be applied and given authoritative effect by 
the courts. . . . 

The purpose of the ordinance complained of is to regulate, not to proliibit, the 
business of pawnbroker. Kiit it makes it impossible for aliens to carry on the busi¬ 
ness. It need not be considered whether the State, if it sees fit, may forbid and 
destroy the business generally. Such a law would apply equally to aliens and citi¬ 
zens, and no question of conflict with the treaty would arise. The grievance here 
alleged is that plaintiff in error, in violation of the treaty, is denied equal oppor¬ 
tunity. 

It remains to be considered whether the business of pawnbroker is “trade” 
within the meaning of the treaty. I'rcaties are to be construed in a broad ami lib¬ 
eral spirit, and, when two constructions are possible, one restrictive of rights that 
may be claimed under it and the other favorable to them, the latter is to be pre¬ 
ferred. . . . I'he language of the treaty is comprehensive. The phrase “to carry 
on trade” is broad. I hat it is not to be given a restricted meaning is plain. T he 
clauses “to own or lease . . . shops, ... to lease land for . . . commercial purposes, 
and generally to do anx thing incident to or necessary for trade,” and “shall receive 
. . . the most constant protection and security for their . . . property . . all go 
to show the intention of the parties that the citizens or subjects of either shall 
have liberty in the territory of the other to engage in all kinds and classes of l)usi- 
ness that arc or reasonably may be embraced within the meaning of the w^ord 
“trade” as used in the treaty. 

By definition contained in the ordinance, pawnbrokers are regarded as carrying 
on a “business.” .., Most, if not all, of the States provide for licensing pawnbrokers 
and authorize regulation by municipalities. While regulation has been found neces¬ 
sary in the public interest, the business is not on that account to be excluded 
from the trade and commerce referred to in the treaty. Many worthy occupations 
and lines of legitimate business are regulated by state and federal laws for the 
protection of the public against fraudulent and dishonest practices. There is 
nothing in the character of the business of pawnbroker which requires it to be 
excluded from the field covered by the above quoted provision, and it must be 
held that such business is “trade” within the meaning of the treaty. The ordinance 
violates the treaty. 

[Decree reversed.] 


Note 


That treaty provisions prevail over conflicting s’ate laws, has been well-established 
since such early cases as Ware v. ilyltoTiy 3 Dali. (U.S.) 199 (1796), and Chirac v. 
Chiracy 2 Whcjit. (IkS.) 259 (1817). 

Note the following cases construing the provision of the treaty with Japan quoted 
in the principal case: State v. Tajatni, 195 Calif. 522, 234 Pac. 102 (1925) held operation 
of a sanitarium to he within the “trade and commerce” provision of the treaty; Jordan v. 
TashirOy 278 U.S. 123 (1928) permitted Japanese to incorporate and lease land to carry 
on a ho.spital, under the treaty, despite the California Alien Land Law; Yoshida v. 
Security Ins. Co., 145 Ore. 325, 26 P.2d 1082 (1933) held that feeding and fattening 
hogs on swill was commercial within the meaning of the treaty; Cornelius v. City of 
Seattlcy 123 Wash. 550, 213 Pac. 17 (1923) held valid, despite the treaty, a Seattle ordi¬ 
nance limiting to citizens contracts for the collection and removal of swill from hotels 
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anil public eating places; Kaname Takaji v. State Hoard of Equalization, 20 Calif. App. 
2il 612, 67 R2d 1082 (1957) held that a California law limiting to citizens the right to 
hold licenses for sale of spirituous liquors did not c<»ntravcnc the treaty; ht re Naka^s 
License, 9 Alaska 1 (19H) held that the treaty required issuance of a liquor license to 
a Japanese. Compare with the principal case ()hin cx rcl. Clarke v. Dcckcbach, 274 U.S. 
392 (1927), holding that a Cincinnati i»rdinaiice limiting pool-room licenses to citizens 
did not contravene the trear>' of 1815 between the United States and Great Britain 
(8 Star. 238, 1 Malloy^s Treaties 624), since operation of a pool-room was not '‘com¬ 
merce’’; Hobe V. Lloyds, 10 l\2d 730 (2d Cir. 1926), holding that insurance was not 
“commerce” within this British treaty; and Pearl Assurance Co. v. Harrington, 38 F. 
Supp. 411 (D. Mass. 1941), afF’d 313 U.S. 549 (1941), to similar effect. 

Similar problems involving the interpretation of treaty provisions alleged to be in 
conflict with stare W orkmen’s Compensation Laws which discriminate against aliens 
have come before the courts; see Antosz v. State Comp. CoitCr, 130 VV, \^a. 260, 43 
S.E.2d 397 (1947); Madonna v. Wheeling Steel Corp,, 28 F.2d 710 (4rh Cir. 1928); 
Liberato i\ Royer, 270 535 ( 1926); Vietti v. George K. Mackic Fuel Corp., 109 

Kans. 179, 197 Pac. 881 ( 1921). 

5 HACKWORTH, INTERNATIONAL LAW 185-186, 194-195 

Where a treaty and an act of Congress are wholls' inconsistent with each other 
and the two cannot be reconciled, the courts have held that tiic one later in point 
of time must prevail. While this is necessarily true as a niartcr of municipal law, 
it does not follow, as has sometimes been said, that a treaty is repealed or abrogated 
by a later inconsistent statute. T he treaty still subsists as an international obliga¬ 
tion although it may not be enforceable by the courts or administrative authorities. 
This situation docs not obtain as regards enactments by State legislatures. Treaties 
supersede State statutes and no such .statute even later in point of time may be 
enforced contrary to treatrights or obligations.... 

.. A judicial dctcniiination that an act of Congress is to prevail over a treaty 
does not relieve the CJovcrnmcnt of the United States of the obligations estab¬ 
lished by a treaty. The distinction is often ignored between a rule of domestic law 
which is established by our legislative and judicial decisions and may be inconsis¬ 
tent with an existing treaty, and the international obligation which a treaty estab¬ 
lishes. When this obligation is not performed a claim will inevitably be made to 
which the existence of merely domestic legislation does not con.stitute a defense 
and, if the claim seems to be well founded and other methods of settlement have 
not been availed of, the usual recourse is an arbitration in which international rules 
of action and obligations would be the subject of consideration.” 

The Secretary of State (Hughes) to the Secretary of the Treasury (Mellon), 
February 19, 1923. 


Note 

In United States v. Thompson, 258 Fed. 257, 268 (E.D. Ark., 1919), the court said: 
“There is no principle of law more firmly established by the highest court of the land 
than that, while a treaty will supersede a prior act of Congress,®^ an act of Congress 
may supersede a prior treaty.®** I'he latest expression controls, whether it be a treaty 
or an act of Congress.” 

®"That treaties may override as domestic law prior Acts of Congress, where the intent is 
clear, see Cook v. United States, 288 U.S. 102, J18 (1933), p. 402 infra; John T. Bill Co. v. United 
Stares, 104 F.2d 67, supra; 30 Op. Att. Gen. 351 (1915). 

'I’har later Acts of Congress will be given effect as national law superior to prior conflicting 
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FOSrER ANI3 ELAM v. NEILSON 
United States Supreme Court, 1829. 2 Peters (U.S.) 253 

[PiaintifTs sued to recover a tract of land in Louisiana which they claimed under 
a Spanish grant. Defendants alleged this grant to be void since the land had been 
ceded by Spain to France and l)y France to the United States, before the grant was 
made. The land lay in a disputed area, sovereignty over which did not become 
certain until the cession of Florida by Spain to the United States under the Treaty 
f)f February 22, 1819, 8 Star. 252. 'Fhe Court held that Article 8 of this Treat}' 
did not give plaintiffs a good title.] 

Marshall, C. J.: The words of the article are, that “all the grants of land made 
l)eforc the 24th of January, 1818, by his Catholic Majesty, etc., shall be ratified and 
confirmed to the persons in possession of the lands, to the same extent that the 
same grants M ould be valid if the territories had remained under the dominion of 
his Catholic Majesty.” Do these words act directly on the grant, so as to give 
validity to those not otherwise valid; or do the\' pledge the faith of the United 
States to pass acts which shall ratify and confirm them? 

A treaty is, in its nature, a contract between two nations, not a legislative act. 
It does not generally effect, of itself, the object to be accomplished, especially so 
far as its operation is infra-territorial; but is carried into execution by the sover¬ 
eign power of the respective parties to the instrument. 

In the United States, a different princi[>le is established. Our Constitution de¬ 
clares a treaty to be the law of the land. It is, consequently, to be regarded in 
courts of justice as equivalent to an act of the legislature, whenever it operates of 
itself without the aid of an\' legislative provision. But when the terms of the stipu¬ 
lation import a contract, w hen cither of the parties engages to perform a particular 
act, the treaty addresses itself to the political, not the judicial department; and the 
legislature must execute the contract before it can become a rule for the court. 

riic article under consideration does not declare that all the grants made by his 
Catholic Majesty before the 24th of January, 1818, shall be valid to the same extent 
rs if the ceded territories had remained under his dominion. It does not say that 
those grants arc herebx confirmed. I lad such been its language, it w ould have acted 
directly on the subject, and would have repealed those acts of congress which 
wTre repugnant to it; but its language is, that those grants shall be ratified and con¬ 
firmed to the persons in possession, etc. By W'hom shall they be ratified and con¬ 
firmed? I'his seems to be the language of contract; and, if it is, the ratification 
and confirmation which arc promised must be the act of the legislature. Until 
such act shall be passed, the court is not at liberty to disregard the existing law^s 
on the sul)jcct. Congress appears to have understood this article as it is understood 
bv the court. 

iTCiitics, when they cannot be etnisirucd so as lo avoid conflict, see Whitney v. Robertson, 124 
U.S, 190, liic Cherokee Tobacco, II VV'all. (U.S.) 616 (1871); Chae Chan Ping v. United 

States, 130 U.S. 581 Raiiiev v. United St.itcs, 232 U.S. 310. 316 (1914); Tavlor v. Morton, 

2 Curtis 454, 21 Ted. Cas. no. 1*3,799 (Ct. C. Alass. 1855), aff’d 2 Black (U.S.) 481 (1863); 
Alinerva Automobiles. Inc. v. United States, T.2d 836, 25 C.C.P.A. 324 (1938); and see also 
The Head Aloney Cases, 112 U.S. 580 U884> ; I'ong ^ ue 'Ting v. United States, 149 U.S. 698 
(1893). I lowevcr, a treaty will not be deemed modified or abrogated by a later .Act of Congress 
unless such purpose on the part of Congress is clear. Cook v. United States, 288 U.S. 102, 120 
(1933), mpra. 

«»»Sec, gfiu rally, 5 Hackwortb, International Law 185-198. 
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Note 

In the later case of United States v. Fercheniany 1 Pet. (U.S.) 51 (1833), the atten¬ 
tion of the court m as drawn to the Spanish version of Article 8, “T* odas las conccsiones 
de tcrrcNos . . . qncdardn ratificadas y rcconocidas a las persojias qtw cstr/i ni posesiov 
dc cllas.^^ Marshall, C. J., here held that the treaty was self-executing, saying: “I'he 
treaty was drawn up in the Spanish as well as in the English language. Both are originals, 
and were unquestionably intended by the parries to be identical. The Spanish has been 
translated, and we now understand that the article, as expressed in that language, is. 
that the grants ‘shall remain ratified and confirmed to the persons in possession of them.’ 
... If the English and Spanis'h parrs can, without violence, be made to agree, that con¬ 
struction which establishes this conformity ought to prevail. . . . No violence is done 
to the language of the treaty b>' a construction wliich conforms the English and Spanish 
to each other. Although rlie words ‘shall be ratified and confirmed’ arc properly 
words of contract, stipulating for some future legislative act; they arc not necessarily so. 
They may import that tliey ‘shall be ratified and confirmed’ by force of the instrument 
itself. When wc observe that in the counterpart of the same treaty, cx'ccuted at the 
same time by the same parties, they are used in this sense, we think the construction 
proper, if not unavoidable. 

“in the c.ise of Foster v, Elam^ 2 Pet. 253, this court considered these words as im¬ 
porting contract. The Spanish part of the treaty was not then brought to our view, 
and we then supposed that there was no variance between them. We did not suppose 
that there was even a formal iliffcrencc of expression in the same instrument, drawn 
up in the language of each parry. Had this circumstance been known, wc believe it 
would have produced the construction whicli we now gi\e to the article.”"*’ 


ROBERTSON v. GENERAI. EI.KCTRIC CX). 

Ih'iited States Circuit Court of Appeals, Kourtli Circuit, 1929 
32 F.2d -495 

f A patent application filed with the Ignited States Patent Office on May 10, 1922 
was rejected because it was filed more than 12 months after the filing of an applica¬ 
tion in Germany for the same invention. The Commissioner of Patents’ rejection 
was affirmed by the Court of Appeals of the District f)f Columbia.** Thereafter 
the District ("ourt for .Maryland found for plaintiffs on their bill to compel the 
issuance of the patent (25 F.2d 146). ami the Ounmissioner appealed. It ^\ as con¬ 
ceded that the patent w as barreil under Rev. State. § 4S’S7, as amended, 32 Stat. 
1225, which provides that n») person shall be debarred from receiving a parent 
by reason of its having l)ecn first patented by the inventor in a foreign country, 
unless the foreign application was filed more than 12 months prior to the United 
States application, in w hich case no parent issues in this coiuitry. However, plain¬ 
tiffs contended that their application w’as filed within six months after the effective 
date of the Treaty of Berlin, (42 Stat. 1939). This treaty, effective November II, 
1921, ended the w^ar with Germany and provided that the United States should 
have all the rights and advantages stipulated in the Treaty of Versailles, availing 
itself of these rights “in a manner consistent with the rights accorded to Cerniany 
under such provisions.” Article 308 of the I Vcaty of Versailles provided that “The 
rights of priority, provided by article 4 of the International Convention for the 
Protection of Industrial Property, . . . or by any other convention or .statute, for 

'"Sec alsc» Uniteil States v. Arretloiido, 6 Pet. 691 (1842). 

In re .Sr<»ffregen, 6 E.2ti 943 (1925); cert, den, 269 U.S. 569 (1925). 
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tlic filing or registration of applications for parents , . . which had not expired on 
August I, 1914, and those which have arisen during the war, or would have arisen 
l)iit for the war, shall be extended by each of the other high contracting parties 
for a period of six months after the coining into force of the present treaty.” The 
United States never ratified the 'Treaty of V\asailles. Congress, however, had 
adopted the Nolan Act (41 Star. 1513) approved March 3, 1921, which extended 
for six months from that date tlie period for filing patent applications in case of 
foreign inventors whose countries gave reciprocity.] 

Parker, Ct. J.: . . . It must be remembered that the Treaty of Berlin makes no 
reference whatever to priority rights of foreign inventors or to section 308 of the 
Ircaty of \'crsailles. That sectitm becomes of importance merely because it is 
included with many other sections in part X of the Treaty of Versailles, which is 
referred to in the I reaty of Berlin as one of those parts stipulating rights for the 
benefit of the United States which it is intended that she shall have and enjoy. 
At the time of the rarificaiion of the 'Treaty of Berlin, the t reaty of \"ersailles 
had been in effeer for nearly two scars, many of the things prenfided for therein 
had alieady been accomplislicd, and the greater number of the sections embraced 
within the parts referred to in the T reaty of Berlin had at that time no practical 
significance whatever. ... It is clear that it was not intended that either country 
or its ciri7X'ns should assume any obligation or acquire any additional rights under 
those provisions of rlie T reaty of Versailles, which had cither been carried out 
or for any other reas(»n li:ul become obsolete. . . . 

And not only docs it appear that the time limited b\' section 308 had expired 
l)efore the negotiation of the T reaty of Berlin, bur also that the purpose of that 
section, in so far as it affected the United States and Cicrmany, had already been 
accomplished by the enactment of the Nolan Act and the promulgation of the 
reciprocal decree of (krmanv. As stated above, the Nolan Act was passed ex¬ 
pressly to cany out the jnirpose of section 508 of the Vei sailles Treaty. It employs 
almost the cxaci language of that section and prescribes the same time limit. The 
reciprocal decree of Germany was based on legislation passed in execution of the 
Versailles treaty, and prescribes the same time limit as the Nolan Act. Both nations, 
therefore, had, as betw cen ihemsclvcs, carried out the provisions of the section; 
and it is not reasonable to assume, merely because it happened to be included in a 
parr of the Versailles Treaty specified in the T reaty of Berlin as .setting forth 
rights to w hich the United States was entitled, that the parties intended to give 
each other further and additional rights thereunder. If the section be considered 
as a part of the treaty between the two countries, it must be considered as a part 
which had already been carried out and performed and under which no future 
rights or obligations were contemplated. 

The Rcichsgcricht has had under consideration the question as to whether the 
Treaty of Berlin gave any additional rights over those given by the Nolan Act 
and the reciprocal German decree, and has expressly held that it did not. See 114 
Entscheidiiiigcn of the Rcichsgericht, . . . p. 252. . . . 

The expressions used by the German court bring us to the second ground upon 
which we think that the prayer of complainants must be denied, viz.: That even 
if the Treat)' of Berlin be construed as incorporating section 308 of the Versailles 
Treaty as a live provision under which future action was to be taken, nevertheless 
complainants are not entitled to the patent applied for, becau.se the section is not 
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self-executing, and no legislation has been enacted to carry it into eflFect. Assuming 
that a treaty provision affecting patents may be self-executing, so that no support¬ 
ing legislation is neccssarv' under the Constitution to give rise to individual rights 
thereunder, we arc satisfied that section 308 was not intended to be, and is not, 
such a self-executing provision. 

The rule as to whether a treaty is self-executing or not is clearly stated by 
Chief Justice Marshall in Foster & Elavt v. Scilson, 2 Pet. 253,... 

The language of section 308 is that “the rights of priority .. . shall be extended 
by each of the high contracting parties," etc. Phis not only uses language of 
futurity, “shall be extended,” as to a matter operating as to each nation infraterrito- 
rially, and not benvecn nations, but it also pro\ ides that the extension shall l)e 
made, not by the instrument itself, but “by each of the liigh contracting parties.” 
In other words, to use the language of Chief justice Alarsliall, each of the parties 
“engages to perform a particular act,” and therefore “the treaty addresses itself 
to the political, not the judicial department, and the Legislature must execute the 
contract before it can become a rule for the court.” 

It was the opinion of Attorney General Miller (19 Of). Atfys. (ico. 273) that, as 
Congress alone was given 1)\- the Constitution the power “ro promote the progress 
of science and useful arts 1)\ securing for limited times to authors and inventors the 
exclusive right to their respective wTilings and discoveries,” treaty provisions re¬ 
lating to patent rights must be deemed dependent upon legislation in aid thereof. 
And this seems to have been the view also of Judge Lowell in United Shoe A/a- 
chinery Co. v. Dupicssis Shoe Machinery Co. (C.C.) 148 F. 31, and there is much 
to be said in its favor. Patent rights differ from many other rights which are the 
subject of treaties, in that they arc created by and dependent upon statutes which 
only Congress has power to enact. . . . VV'e think, how ever, that the better view 
is that a treaty affecting patent rights may be so drawn as to be self-executing. . , . 
But the reasons w hich led to the doubt as to w hether a treaty could be so draw'n 
as to effect patent rights, without supporting legislation by Congress, arc matters 
which mu.st be considered in the interpretation of treaties affecting patents; and 
they require that such treaties be held nor sclf-cxccuring, unless their language 
compels different interpretation. 

Patent rights are valid, of course, only wdthin the country granting the patent. 
I'hcy are created by statute, and complicated administrative machinery is pro¬ 
vided for the application of the statutory provisions. 1’rcatics are drafted ordinarily 
to accomplish certain general results, and in the nature of things cannot regulate 
details and ought lUit to interfere with the domestic machinery w'hich the several 
countries have provided for the regulation of patents. For these reasons, unless 
a contrary intention is clearly indicated, they should be construed, not as of them¬ 
selves making changes in the patent law's, but as contemplating that the various 
parties signatory will enact appropriate legislation and promulgate proper rules 
to effectuate the ends which they arc designed to accomplish. 

This rule of construction has been uniformly followed in this country, and 
treaties affecting patent rights have been held to be not self-effectuating, where 
the purpose that they should be carried out by supporting legislation was not by 
any means so clearly indicated as in the section of the treaty under consideration. 
[Discussing Rousseau v. Brown, 21 App. D.C. 73; Cameron Septic Tank Co. v. 
Knoxville, 227 U.S. 39, 49.] 




INTERNATIONAL AGREEMENTS 


129 


... In the light of these decisions, relating to treaties the language of which docs 
not negative the idea of scif-cxccntion near so plainly as does that of section 308 
of the rVeary of Versailles, it is clear that that section cannot reasonably be con¬ 
strued as self-executing. As no legislation has been passed in aid of it, except the 
Nolan Act, the time limit of which had expired before complainants filed their 
application, it follows that there is nothing upf)n which they can base the extension 
of priority rights for which they contend. 

Reversed, 


Note 

In Bacardi Carp, of Atnvrica v. I)nmcncch, >11 U.S. 150 (1940) licensee of a Cuban 
corporation claimed the ripht ro use in Puerto Rico a tradciriark long used on rum 
in Cuba, by virnie of the lnrcr-Aiii<M*ican 'Pradeniark Convention of 1929 ( 46 Stat. 2907) 
in force betweiMi the Cnired States and ('iilva. Article 3 provided that “Every mark 
iliily registered or legal!) pr(»tected in <»ne of the Contracting States shall be admitted 
to registration or deposit and legally protected in the other (>)ntracting States, upon 
compliance with the formal provisions of rlie domestic law *)f such Stares.” The licensee 
w as granted an injunction against enforcement as to it of a Puerto Rican statute forbid- 
tling the use on spirits of a t rademark ]>rcvioiisly used in foreign countries, iinles.s manu¬ 
factured in I^ierto Rico, Stone, J., saying in part: “This treaty on ratification became 
part of our law. No special legislation in the United States was necessary to make it 
efTec'tive. . . . I'hc treaty hound Ptierto Rico and could nor be overridden by the 
Puerto Rican legislature.” 

In Fx Vartc Toscano, 208 Fed, 93S (S.D. Calif., 1913), the provisions of Hague Con¬ 
vention y on Neutrality in Land AVarfarc (36 Stat. 2324, infra) that “A neutral power 
which receives on its tcrritoi*)' troops belonging to the belligerent armies shall intern 
them, as far as possible, at a distance from the theater of war,” \\'as held “self-executing” 
and tims authori/.ed the President to cause the internment of armed forces engaged in 
civil war in Mexico who had crossed into the United States. 

In Svi Fujii v. State of California, 217 P.2d 481 (1950), rehearing denied 218 P.2d 595 
(1950), the ( lalifornia C]ourt of Appeals held invalid the California alien land law, for¬ 
bidding aliens ineligible to citi/enship to “acquire, piisscss, enjoy, use, cultivate, occupy, 
ami transfer” real property on the ground that it was in conflict with the United Nations 
(dinrter, even rliough it bad previously been upheld ns not in violation of the Fourteenth 
Amendment."- With but a jiassing reference ro the l^cclaration of Human Rights, 
the couF't rested squarely on the elTect of the Charter as a treaty, saying “The Charter 
has become ‘the supreme law of the land’.” This ruling was expressly reversed 
by the California Supreme Court, 242 P.2d 617 (1952), although the court held the 
law invalid as in violation of the I'ourrccnth .Xmendment (by a 4-3 vote). .All judges 
f)f the Supreme Court agreed that the Charter provisions on human rights (Articles 1, 
55, and 56) were nor “self-executing.” (iihson, C. J., said in part; “A treaty, however, 
does not niitomaiicall)’ supersede local laxvs xvhich are inconsistent with it unless the 
treaty provisions arc self-executing. ... In determining w hether a treaty is self-execut¬ 
ing c<»iirts look to the intent of the signatorX' parties as manifested by the language of 
the instrument, and, if the Instrument is uncertain, recourse may he had to the circum¬ 
stances surrounding its execution. ... In order for a treaty provision to be operative 
without the aid of implementing legislation and ro have the force and effect of a statute, 

•^^Terraec v. Thompson, 26^ U.S. V)7 (1923); PorfciTield v. Wchh, ihid. 225 ( l‘^23). 

"•*Ste p. 209 infra. 

(^unmeiuiiig on this ease, see Mndson, “Charter Provisions on I linnini Rights in American 
Law,” 44 Am, J, Infl L, 54^ (1950); Q. Wright, “National Cknins and Himvan Rights —The 
Fujii Case,” 45 Am. J. Int'l L. 62 (1951); Comment, 2 Stanford F. Rev, 797 (1950); Comment, 
2> Rocky Mt, L, Rev. 197 (lOsOl; Comnicnt, 20 Vordbam L. Rev. 91 (1951); Fairman, “Finis 
to Fujii,” 46 Aw, /. Inn I, 9«2 (1952). 
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it nuist appear that the framers of the treaty intended to prescribe a rule that, standing 
alone, would be enforceable in the courts. . . . 

“The language used ... is not the type customarily employed in treaties which have 
been held to be self-executing and to create rights and duties in individuals. . . . 

“It is significant to note that when the framers of the charter intended to make certain 
provisions effective without the aid of implementing legislation they employed language 
which is clear and definite and manifests that intention, [citing Articles 104 and 105] . . . 

“The provisions in the charter pledging cooperation in promoting observance of 
fundamental freedoms lack the mandatory qualify and definiteness which would indicate 
an intent to create justiciable rights in private persons immediately upon ratification. 
Instead, they arc framed as a promise (^f future action by the member nations.” 


Section D. Interpretation 


INTERPRETATION OF THE 1919 CONVENTION CONCERNING 
EMPLOYMENT OF WOMEN DURING THE NIGH'F 

Permanent f.ourt ('f International Justice, Advisory Opinion 1932 
P.C.I.]., Scr. A ik no. 50; 3 Hudson, IVorlJ iloint Reports 99 

[Difficulties having arisen regarding the proper interpretation of the 1919 Con¬ 
vention Concerning l'.mplo\ nient of Women at Night, I Hudson, htt. Le^isL 412, 
and 11 proposed revision to clarify the point ha\ ing failed of adoption at the Fif¬ 
teenth International Labor Conference in 1931, the International Labor Office 
asked the Council of the League of Nations to obtain an advisory opinion on the 
question: 

“Docs the Convention concerning employment of women during the night, 
adopted in 1919 by the International Labour Conference, apply, in the industrial 
undertakings covered by the said Convention, to women who hold positions of 
supervision or management and are not ordinarily engaged in manual work?”l 

Pursuant to Article 424 of the Treaty of V’^ersaillcs, the first meeting of the 
“International Labour Conference/’ the creation of which was provided for in 
Part XIII of the Treaty, was to take place in October 1919; according to an annex 
to Article 426, the Conference was to meet at Washington and its agenda was to 
include the following points: “(3) Women’s employment: . . . (b) during the 
night; ... (5) Extension and application of the international conventions adopted 
at Berne in 1906 on the prohibition of night work for women employed in in¬ 
dustry, , . 

Although the Treaty of Versailles Iiad not yet come into force, the Conference 
was held as provided in Article 424 of the Treaty. On November 2Hth, 1919, it 
adopted, in accordance with the procedure laid down in Part XIII of the Treaty 
of Versailles, a draft convention concerning employment of women during the 
night; in accordance with Article II, this Convention came into force, so far as 
concerned the first Alembers of the International Labour Organization which had 

“sclf-cxeciirinK” character of treaties as law of the land in the United States, see 5 
Hackworth, Dif^est of International Law, 177-185 (I94U ; I3ickinsc»n, “Are the Liquor Treaties 
Self-Executing?,** 20 Am. /. InPl L. 444 (1926); I.. Henry, “When is a I'reaty SclLExecuiing.** 
27 Mich. L. Rev. 776 (1929); Gordon, Comment, 48 Mich. L. Rev. 852 (1950). 
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registered their ratifications with tlic Secretariat of the League of Nations, on June 
I Jth, 1921. It contains, hitcr alia, the following clause: 

“Article L Women wiiliout disiincrion of age shall not he employed during 
the night in any puhlic or prixate industrial undertaking, or in any branch thereof, 
other than an undertaking in \ehich onlv inemhers of the same family arc em¬ 
ployed.” * 

According to the written Statement subiniiteti to the Court on behalf of the 
International Labour Organizatiem, as the result of the foregoing, “one thing alone 
remained clear: and that was that the terms of the Convention were interpreted 
in two very different wa\ s. Sfime government read into Article 3 a prohibition 
against night work lor all women. Others thought they were entitled to exempt 
certain categories of working women from the application of the Convention.” 

The wording of Article 3, considered by itself, gives rise to no difficulty; it is 
general in its terms and free from ambiguity or obscurity. It prohibits the employ¬ 
ment during the night in industrial establishments of women without distinction 
of age. Taken by itself, it necessarily applies to the categories of women contem¬ 
plated by the question sulimitied to the Court. If, therefore, Article 3 of the 
Washington Convention is to be interpreted in such a way as not to apply to 
women holding posts of supervision and management and not ordinarily engaged 
in manual work, it is necessary to find some valid ground for interpreting the 
provision otherwise than in accordance with the natural sense of the words. 

The terms of Article 3 of the Wasliington Convention, which are in themselves 
clear and free from ambigiiitv', are in no respect inconsistent cither with the title, 
or with the Preamble, or wdtb any other provisions of the Convention. The title 
refers to “employment of women during the night.” The Preamble speaks of 
“w^omcn s cmployincnt during the night.” ... Article 2 states w hat is meant by the 
term “night.” These provisions, therefore, do not affect the scope of Article 3, 
which provides that “women shall not be emplox cd during the night cither in any 
public or private industrial undertaking, or in any branch thereof.” 

The question w hich tlie Court is now called upon to answer amounts therefore 
to deciding wdicther there exist, in respect of this Convention concerning the 
employment of women during the night, good grounds for restricting the opera¬ 
tion of Article 3 to omen engaged in manual w^ork. 

The first ground which the Court has considered is w hether any such restriction 
results from the fact that the Convention is a Labour convention, /.e., one prepared 
xvithin the framework of Part XIll of the Treaty of \'crsaillcs of 1919, and in ac¬ 
cordance w^ith the procedure provided for therein, and w hether in consecjuencc a 
clause, such as Article 3, w’hic:h is couched in general terms, must be interpreted 
as intended to apply only to manual w orkers, upon the ground that it was the 
improvement of the lot of the manual worker w hich was the principal object 
of Part XIII.... 

But the Court has considered wdicther it could be maintained that, in view of the 
'act that the improvement of the lot of the manual w^orker w'as the aim of Part 
XIII, a provision in a Labour convention couched in general terms must be assumed 

• “Article 3. Les iermnes, sans disiinciion d'dy^e, ?ic pourront etre employees pendant la nuit 
dans aucun ctablisscmcnt industriel, public ou prive, ni dans aucunc depetidance d'un ccs etab- 
lissements, i ^exception des eiablisscmcnts, oil sont seuls anployes les memhres d'une meme 
fantillei' 
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to be intended to apply only to nianiial workers unless the opposite intention is 
made manifest by the terms of the Convention. This would be tantamount to 
saying that, as no such contrary intention is sliown to exist in the case of this 
Convention, Article > must be regarded as applying only to manual workers. 

The Court holds that it would not be sound to argue thus. 

It is certainly true that the amelioration of the lot of the manual worker was the 
main preoccupation of the authors of Part XIII of the Treaty of Versailles of 1919; 
but the C(»iirt is not disposed to regard the sphere of activity of the International 
Labour Organization as circumscribed so closely, in respect of the persons with 
which it was to concern itself, as to raise any presumption that a Labour conven¬ 
tion must be interpreted as being restricted in its operation to manual workers, 
unless a contrary intention appears. . . . 

To justify the adoption of a rule for the interpretation of I.abour conventions 
to the effect that words describing general categories of human beings such as 
“persons’* or “women” must prlwa fucie be regarded as referring only to manual 
workers, it would be necessary to show that it w as only w ith manual workers that 
the I.abour Organization was intended to concern itself. . . . 

The words used in the Preamble and in the operative articles of Part Xlll — both 
in the French and English texts — to dcscril)c the individuals who arc the sub¬ 
jects of the International l./aboiir Organization’s activities are not words which 
are conh'ned to manual workers. 'The words are "'trjvnillc/frSy' “workers,” “work¬ 
people,” "'travaillcnrs salaries^' “wage-earners,” words w hich do not exclude em¬ 
ployed persons doing non-manual work, as perhaps might have been held to be 
the case if the w'ords used had been ^^‘onvrier'''' or “labourer.” In this connection, 
the w'ording of Article .>9.^ - - pnn iding for the election of Alernbcrs of the (iov- 
erning Body of the International Labour Office — is noteworthy. In paragraph 5 
of that article, the word “workers" in the English text is represented by ^"employes 
et ouvriers'' in the French text. 

The te.xt, therefore, of Part XIII docs not support the view that it is workers 
doing manual work — to the exclusion of other categories of workers — wdth 
whom the International Labour Organization w'ns to concern itself. This being 
so, the fact that the Washington Convention is a Labour convention does not 
provide sufficient reason for interpreting “w^omcn** in Article 3 of that Convention 
as confined to w omen doing manual work. 

It has further been maintained that the circumstances in which the Convention 
was adopted at Washington afford sufficient reason for confining the operation of 
Article 3 to female workers doing manual work. The argument is as follows: 

The business before the Washington Conference in 1919 was (as regards this 
subject of the employment of women at night) that of the extension and application 
of the Berne Convention of 1906 on the prohibition of night wT)rk for women 
employed in industry. As the Berne Convention covered only w^omen engaged in 
manual work. Article 3 of the Washington Convention, however general in its 
terms, must be interpreted in the light of the corresponding provision in the Berne 
Convention, and must be restricted to female workers. The limitation in the mean¬ 
ing of Article 3 results, according to this view, from the work in which the 
Washington Conference was engaged. The Convention should be read in the 
light of the agenda of the Conference as fixed by Part XIII of the Treaty of Ver¬ 
sailles. This argument is not based on the “preparatory work” or travmx prepara- 
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totres of the Convention, but on the that ihc prograniine of the Conference 
was fixed and on the contents of that programme. 

Ihc weakness of this line of argument is that the agenda of the Washington 
Conference as laid down in Part XIII contained rwc) items, each of which would 
cover the Convention concerning cnjployment of women during the night. Itein 
3 was: “Womens employment.. . (b) during the night.’* Item 5 was: “Extension 
and application of the international conventions adopted at Berne in 1906 on the 
prohibition of night w^ork for women employed in industiy. . . .** The text of 
the Convention as adopted made no reference to the Berne C-onvention. The third 
paragraph of the Preamble of the W ashington Convention connects this Conven¬ 
tion with the third item in the agenda and not with the lifrh; this paragraph runs 
as follows: “Having decided ii{)on the adoption of ceiTain proposals with regard 
to ‘womeirs employment during the night,’ w hich is part of the third item in the 
agenda for the W'ashington meeting nf the Conference. . . 

1 he Washington (.oiuentioii cannot therefore be said, by reason of the work on 
wdiich the 1919 Contcrence was engaged, to be so iiuiniarcly linked with the Berne 
(convention as i(» reijuire that the terms <»f the Washingt<»n Convention should 
hear the same meaning as tlie terms of the Berne Convention. . . . 

It has been stated that in 1919, m hen the (.]on\ ention was ailt)pied at Washington, 
very few' women actually held positions supervision or management in industrial 
undertakings, and that riie applicati(»ii of the (_a>nvention to women holding such 
posts w'iis never considered. I v en if this were so, however, it docs not by itself 
afford .suillcient reason for ignoring the terms of the Cionvention. I hc mere fact 
that, at the time w hen the (Junveniion on Night W'ork of Women was concluded, 
certain facts or situations, which the terms of the (!!onvention in their ordinary 
meaning arc wide enoiigli to cover, w ere not thought; of, docs not justify inter¬ 
preting those of its provisions w hich are general in scope otherwise than in accord¬ 
ance witli their terms. 

The grounds considered al)o\ e upon w hich it has l)ecn suggested that the natural 
meaning of the text of the (John enrion can he displaced, do nor appear to the Court 
to be well founded. 

The Court has been so struck w ith the confident opinions expressed by several 
delegates with e\|)err km»w ledge of the su’oicct at (iciieva during the discussions in 
1930 and 1931 on the proposal to revise the Washington (Jonvention on Night 
Work of W’oiiien to the efiect that the Camvention applied onl\" to working 
w'omcii — ouviiacs — that the CouiT has been led to examine the preparatory 
work of the Convention in order to sec w hether or not it confirmed uhe opinions 
expressed at (ieneva. 

In doing so, the CJoiirt does iu)t intend to derogate in an\' w'ay from the rule 
wdiich it has laid dow n on previous occasions that there is no occasion to have 
regard to prepajatory work if the text of a convention is sufficiently clear in itself. 

The histor\- of this C^om ention as shown by the j>rcparatory w-ork is as follows: 

rhe task of organizing the First Labour ("onfcrence was entrusted to an interna¬ 
tional Committee, the membership of w^hich, like the agenda of the Conference, 
was fixed by Part XI11 of the Treaty of X’crsaillcs. The recommendation of this 
Organizing Committee w^as that the Conference should urge all States, Members 
of the League of Nations, to accede to the Convention of Berne. 

A (-ominirtce w as appointed by the Conference ro deal with the subject of the 
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einploynient of women. As regards the cniploymciit of women by night, this 
(>>mmirrce went beyond the proposals of the Organizing Committee and recom¬ 
mended a new convention which was to supersede that of Berne, but was to follow 
it in outline, v\ hilc effet ting a series of changes which are indicated in the Commit¬ 
tee s report. Wiietlier it w as the intention of the members of the Committee that 
the new convention which they recommended for ailoprion should follow so 
closely the Convention it was to supersede as to carry into the new convention 
any agreed interpretation of phrases and words in the old Convention, is a matter 
which the Committee’s report is insufficient to determine. As many phrases can 
be found which tell one way as the other. On the other hand, the wording of 
the report does not seem sufficient to show that the word “women” is used in 
the sense of "'ouvrieres'' To be exact, in the French text only, six times words are 
used wffiich are consistent with tlie view that “fe7//7;/ey” means “fc/zw/cji'” and not 
"^oiivriereSy' and once only the word used is and that only in the gen¬ 

eral statement at the end of the report that an ciFective prohibition of night work 
for women will constitute a marked progress in the '^'‘protection de la sante des ou- 
vrihes^ As to this last sentence, it is well to note that the French and English 
texts do not correspond, that tlie English word is the phrase “women workers,” 
and that Miss Smith, who submitted the report, was ICnglish and used her own 
language. 

The report of the Committee was adopted unanimously and was referred to the 
Drafting Committee of the Conference with instructions to prepare a new conven¬ 
tion on the lines of the (Convention of Berne, cmbod\’ing the amendments adopted, 
and to add new formal paragraphs. 

The Drafting Committee submitted to the Conference at one and at the same 
time the text of the proposed convention on night work, together with that of 
four others. The speech made on behalf of the Drafting Committee in submitting 
these draft texts to the Conference shows that the members of that Committee 
attached importance to the various conventions being uniform. The Rapporteur 
said: “In so far as possible, these conventions have been drafted along uniform 
lines. ... In drafting the sul)stantive parts of the various draft conventions, the 
Drafting Committee has employed standard expressions whenever the use of these 
expressions has not interfered with the meaning of the report or the draft referred 
to this Committee by the Conference. I'he Drafting Committee wishes to suggest 
to the Conference that it is of the highest importance that such uniformity should 
be observed as far as possible, in order that there may be no confusion in the future 
concerning the legal results which flow from these draft conventions.” 

The text submitted by the Drafting Committee was unanimously adopted by 
the Conference. 

The fact that the Preamble of the Convention as prepared by the Drafting Com¬ 
mittee attached this Convention to item 3 in the agenda (Women’s employment 
... during the night) and not to item 5 (Extension and Application of the Conven¬ 
tion of Berne) has been noted above,... 

The impression derived from a study of the preparatory w^ork is that, though 
at first the intention was that the Conference should not deviate from the stipula¬ 
tions of the Berne Convention, this intention has receded into the background by 
the time that the Draft Cx)nvention was adopted on November 28th, 1919. The 
anifonnity of the terms of this Draft Convention with those of the other draft 
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conventions which were being adopted, and which had their origin in the pro¬ 
gramme set forth in Part XIII of the Versailles Treaty’’, had become the important 
element. 

The preparatory work thus confirms the conclusion reached on a study of the 
text of the Convention that there is no good reason for interpreting Article 3 other¬ 
wise than in accordance with the natural meaning of the words, , . . 

I he similarity both in structure and in expression between the various draft 
conventions adopted by the Labour Conference at Washington in 1919 leads the 
Court to attach some importance to the presence in one of the other Conventions 
of a specific exception that the provisions of that Convention should not apply to 
persons holding positions of supervision or management, nor to persons employed 
in a confidential capacity. 

The Convention in (|uestion is that limiting the hours of work in industrial 
undertakings to eight in the day, usually known as the Eight Hour Day Conven¬ 
tion. . . . 

If in the Eight Hour Day Convention, after a prohibition applicable to “persons,” 
it was necessary to make an exception in respect of persons holding positions of 
supervision or management, it was equally necessary to make a corresponding 
exception in respect of women in the Convention on Night Work of Women, if it 
was intended that women holding positions of supervision or management should 
be excluded from the operation of the Convention. 

For these reasons, the Court, by six votes to five, is of opinion that the Conven¬ 
tion concerning empkn’ment of women during the night, adopted in 1919 by 
the International Labour Conference, applies, in the industrial undertakings cov¬ 
ered by the said Convention, to women who hold positions of supervision or man¬ 
agement and are not ordinarily engaged in manual work. . . . 

Baron Rolin-Jacquemyns, Count Rostworowski, MM. Fromageot and Schiick- 
ing, Judges, declare that, in their opinion, the agenda, documents and minutes of 
the Washington Conference x\'hich refer to the Berne Convention of 1906 on 
the prohibition of night work for women employed in industry, do not permit 
them to subscribe to the grounds and conclusion of the present opinion. 


Note 


In his dissenting opinion. Judge Anzilotti said in part: 

“But I do not see how it is possible to say that an article of a convention is clear 
until the subject and aim of the convention have been ascertained, for the article only 
assumes its true import in this convention and in relation thereto. Only w’hcn it is 
known M^hat the Contracting Parties intended to do and the aim they had in view 
is it possible to say cither that the natural meaning of terms used in a particular article 
corresponds with the real intention of the Parties, or that the natural meaning of the 
terms used falls short of or goes further than such intention. In the first alternative 
it may rightly be said that the text is clear and that it is impossible, on the pretext of 
interpretation, ti> endow it with an import <uher than that which is consistent with 
the natural meaning of the words. In the other alternative, since the words have no 
value save as an expression of the intention of tlic Parties, it will be found either that 
the words have been used in a wider sense than normally attaches to them (broad 
interpretation) or that they have been used in a narrower sense than normally attaches 
to them (narrow interpretation). 
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“‘I’hc first question which arises therefore is what the subject and aim of the con¬ 
vention in which occurs the article to be interpreted. 

“2.---I'hc Convention of AVashington cemcerning the employnient of women during 
the night was concluded in accordance with Fart XIII of the I'reaty of Versailles and 
as a part of the programme which this Treaty assigns to the International Labour Or¬ 
ganization. 

“In my view there can l)e no doubt that I^irt Xlll of the Treaty of Versailles has 
for its object the regulation of the employment of manual workers (oinricrs). 1 am 
prepared to admit that the j»rovisions of this Fart do not necessarily restrict ihc com¬ 
petence of the International Labour Organization to manual workers (onzTicrs) prop¬ 
erly so-called and that it is (ipen to that Organization also to concern itself with 
certain other categories of workers (tmvnillc7frs)\ but this latter task is a secondary 
and in a sense an incidental one, w hereas the regulation of the conditions of employment 
of manual workers is the essential and luirmal task of the Organization. 

'This follows, in the first place, from the historical connection Intween this Fart 
of the Treaty of X'ersailles and the scientitic and practical movement w'hich, especially 
since the earl>' years of the century, liad prepared and already in ]iarr brought into 
being what was called ‘international labour legislation’ (in French: international 

ouvricr or 7c droit international do travaiF) and w hich, w hatever name it was known 
by, was interuled to make possible aiul to guarantee, b\' means of internati«>nal agree 
merits, certain measures for tlie protection of lalxnir. Farr Xlll of the Tieai\’ of \’er 
sailles takes up and carries on this movement under the new conditions resultifig from 
the war: the basis adopted is much broailer, since the Organization includes, at aP 
events potentially, all States; the procedure is more elTectivc since the Organization 
is permanent; but the subjeer and aim remain the same, viz, the protection of lalxuir 
by the regulation of conditions of work. 

“There is nothing in Fart XIII of the 'rre:ity of N'ersailles- nor, if it is desired to 

refer to them, in the records the preparatory work.to justify the itlea that what 

was aimed at was no longer the prorccrimi of manual workers (o/nrirrs) but the pro¬ 
tection of w<»rkers in general {travailicnrs). On the contraly, nf»rwirhsrandiiig the 
deficiencies or inctuisistencies of the terms used in one or other «>f the texts, Fart Xlll 
of the Treaty of \\*rsaillcs clearly indicates that its object is the pi(»reetion of labour, 
that what the High (ontracting l^artics agree jointly to carry out is the old programme 
of social reforms in the interest of the working class. . . , 

“3.—If the task allotted b\’ Fart XIII of the 'IVeaty of Wrsailles to the Organization 
which it establishes is the regiilaiuxi of conditions of manual labour, it is only natural 
to infer that any convention concluded under this I^art is to be regardeil as relating to 
manual labour and not to labour in general. Another and more general intention is 
conceivable bur cannot be presumed; it must be proved. 

‘‘It is in regard to this point more particularly that I disagree with the present 
opinion. The Court’s view appears to be as bdlows: Article 3 of the Convention, 
taken by itself and considered separately, certainly applies to the women referred to 
in the question submitted to the Court; accordingly, to be al)lc to construe it as not 
applying to women who hold positions f»f supervision or management, s(»mc valid 
ground for construing the article otherwise than in accf)rdnnce with the natural mean¬ 
ing of the w-ords must be fotind. In my view, on the other hand, Article 3 sh<»uld not 
be taken by itself and considered separately; it should be construed in relation to the 
Convention of w’hich it foriiis part and w'hich, by its nature, concerns the employment 
of women manual wmkers {oiivrih-cs). Accordingly, it has merely to be considered 
whether, having regard to the terms used, this article affords proof that the inrentitm 
of the High Contracting Farties was to prohibit, not only the employment of women 
manual workers during the night, but in general the employment at niglir of women 
in industry. 

“This question 1 feel bound to answer in the negative. As I sci- it, th.e only argimient 
that can be adduced in support of the interpretation that the W'asliingtoii Convention 
applies to women in general and not only to xvonicn manual workers (onvriercs) is 
that that Convention, in Article 3, as als<» in other places, uses the expression ‘women’ 
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without adding anything to indicate tliat women nianual workers and not women in 
general are meant. 

“But this argument, which in itself is sufticicntly weak, for it has no regard to the 
nature of the Convention in which the expression is used, loses all its force when 
we observe that this expression is used in doeumenrs relating to labour legislation to 
designate women iiuhisfrial workers, )usi as the e\|»ressions children and young persons 
mean, not children and >'oung persons in general, but those engaged in manual wf)rk 
{travail ifouvrwr). National legislation would iurnisii a large number of examples; 
but 1 will only mention the Preamble of Part XIIl of the Treaty of Versailles and 
Article *127, No. of that 1 reaty, as also the (Convention of Herne of 1906 concerning 
the prohil)itic)n of night x\ (»rk for women emjdoyed in indusirs', where the same gen¬ 
eral expression is used repeatedl\' to indicate wtiinen manual workers (uiiVTicrcs), I 
find it difficult to believe that the delegates at the Washingirm (Conference, who must 
liav(‘ been more or less lainiliar with the texts in tiucstion, should have used an expression 
whicli, to say the least, is ambiguous, if they really intended to extend the prohibition 
to all women. 

“4--For these reasons, I am of opinion that a correct interpretation of Article 3 of 
the (Conventuui of W’asliington leads to the conclusion that that CConvenrion applies 
exclusively to women manual workers. 

*‘lf Imwexer aii>' d<»uht were possible, it would he necessary to refer to the prepara¬ 
tory W(»rk, w hich, in suc:h case, would be adduced not to exteiul or limit the scope of 
a text clear in itself, bur to verif>' the existence of an intention not necessarily emerging 
fnun the text but likewise not necessarily excluded by that text. 

“Now' the preparar(»ry w<irk shows most convincingly that tlte intention of the 
W ashington CaMiference w as to maintain- -whilst for leclmical reasons adopting a 
new coftveiirion - - the main lines of the Berne (>m\ ention, save for a certain number 
of clearly indicated mollifications none of which relate to the question before us. And 
since the Berne (Jonveiition, according both to its actual terms ami to the uiiiversalh- 
adojiTid interpretation thereof, refers only to women manual workers, it follow's tliai 
tile inteiirion of the ('onference was to regulate the night employment of women 
manual workers. Thus, the preparatory work would, if need he, confirm the inierpre 
ration which, in my view, naturally flows from the text of the Convention. 

“5.—This being so, it only remains for me to add that tlie answer to the question put 
to the C'ourt should, in my view% have been based on investigariuns in tw^i directions 
On the one hand, it sliould liavc been sought to obtain as accurate as po.ssible a deflnitior 
of the category of workers (nianual workers; ouvriers) referred to in Part XIII of thf 
Treaty of Versailles; a category w^hich is far from being clear and definite. On the othei 
hand, it should have investigated the nature of the duties of supervision or rnanagenient 
referred to in the request, in order to establish whether and, if so, in what circumstances, 
women who are engaged in these duties can he included in the category of workers 
ill (lucstion.” 

Is the majority of the (]oiirt correct in saying, as here, that a treaty provision is 
“clear” in meaning, wdien there is a controversy about what it means? Docs the fact 
that the decision was reached by a 6 to 5 vote indicate any doubt as to the “clarity of 
meaning” of the treaty? How w ould you compare the theory and technique of intcr- 
prerarion of Judge An/iloni w ith that of the majorit)'? 

rile Harvard Research in International l aw, in its draft convention on Treaties, 
article 19, 29 Am. /. Uifl I.. Sitpp. 937 (1935) stated: “(a) A treaty is to be interpreted 
in the light of the general purpose which it is intended to serve. The historical back- 
groiiiul of the rreatx', travanx prcparatoircs, the circumstances of the parties at the time 
the treaty w as entered into, the change in these circumstances sought to be effected, 
the subsequent conduct of the parties in applying the provisions of the treaty, and the 
conditions prevailing at ihc lime inierpretation is being made, arc to be considered 
in connection with the general purpo.se w liich the treaty is intended to serve, (b) When 

Cf. I lyde, “Judge Aii/alotti on the Interpretation of Treaties,” 27 Am. /. Jntl L, 502 (1933); 
Hyde, '‘Interpretation of Treaties liy the P.C.l.J,,” 24 Am. ]. InPl L. 1 (1930); 2 Hyde, Inter- 
national l.aw, pp. 14/>8-15lS (2d ed., 1945). 
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the text of a rreary is ernlioJit^d in versions in diffcTcnt Janguages, ami when it is nor 
sripulated that the version in one of the languages shall prevail, the treaty is to be 
interpreted with a view to giving to corresponding provisions in the different versions 
a common meaning which will effect the general purprise w hich the treaty is inn nded 
to serve.” 


NIELSEN, ADM. v. JOHNSON 
United States Supreme Court, 1929. 279 U.S. 47 

Stonk, J.: This ease is here on certiorari... to review a judgment of the Supreme 
Court of Iowa afErming a judgment of the Plymouth District Court imposing an 
inheritance tax on the estate of petitioner’s intestate. Anders Anderson, the in¬ 
testate, a citizen of the Kingdom of Denmark residing in Iowa, died there February 
9, 1923, leaving his mother, a resident and citizen of Denmark his sole heir at law 
and entitled by inheritance, under the laws of Iowa, to his net estate of personal 
property, aggregating $3,006.37. By §7315, Code of Iowa (1927), c. 351, the 
estate of a decedent passing to his mother or other named close relatives, if alien 
non-residents of the United States, is subject to an inheritance tax of 10%, but by 
§ 7313 an estate of less than $15,000, as was decedent's, passing to a parent w ho is 
not such a non-rcsident alien is tax free. 

In the proceedings in the state court for fixing the inheritance tax, petitioner 
asserted that the provisions of the statutes referred to, so far as they authorized 
a tax upon this decedent’s estate, were void as in conflict wnth Article 7 of the 
Treaty of April 26, 1826, between the United States and Denmark, 8 Star. 340, 
342, renewed in 1857, 11 Stat. 719, 720, reading as follow s: 

Aniclc 7. The United States and his Danish Majesty mutually agree, that no high.cr 
or other duties, charges, or taxes of any kinil, shall be levied in the territories or d(»- 
niinions of either party, upon any personal property, money or effects, of their respec¬ 
tive citizens or subjects, on the rciiK)val of the same from their territories or dominions 
*»f cither party, reciprocally, either upon the inheritance of such propennione>', or 
effects, or otherwise, than are or shall be payable in each Stare, upon the same, when 
removed by a citizen or subject of such State respectively. 

I he Supreme Court of low^i, 205 low^a 324, following its earlier decision. In rc 
Estate of Pedcrscti, 198 Iowa 166, upheld the statute as not in conflict w4th the 
rreaty. 

In Petersen v, Iona, 245 U.S. 170, this court held, follow ing Eredcrickson v, 
Louisiana, 23 How\ 445, that Article 7 was intended to apply only to the property 
of citizens of one country located wnthin the other and so placed no limitation 
upon the power of either government to deal with its own citizens and their prop¬ 
erty within its own dominion. Hence, it did not preclude the inheritance tax there 
imposed upon the estate of a resident citizen of low'a at a higher rate upon legacies 
to a citizen and resident of Denmark than upon similar legacies to citizens or resi¬ 
dents of the United States.... 

But, in the present case, the decedent was a citizen of Denmark, ow'iiing prop¬ 
erty within the State of Iowa, and Article 7, by its terms, is applicable to clvarges 
or taxes levied on the personal property or effects of such a citizen; hence its pro- 

Quoted with permission of Marvard Law School and Aimrican Journal of international 
Law. 
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rcction mav be invoked here if the discriiniiijiioTi complained <»f is f>ne cmitraccd 
within the terms of the Treaty. 

1 hat there is a discrimination based on alienage is evident, since the tax is im¬ 
posed only when the nonresident heirs are also aliens. But it is argued by respon¬ 
dent, as the court l)cIow held, that the present tax is not prohibited by the Treaty 
since it is one upon succession, . . . and not on property or its removal which, it 
is said, is alone forbidden; and that in any case since the only tax discrimination 
aimed at by Article 7 in eases of inheritance is that upon the power of disposal of 
the estate and not the privilege of succession, the particular discrimination com¬ 
plained of is not forbidden, for the statutes of Iowa permit a citizen of Denmark 
to dispose of his estate to citizens and residents of Denmark on the same terms 
as a citizen of Iowa to like nonresident alien beneficiaries. 

The narrow and restricted interpretation of the Treaty contended for by respon¬ 
dent, wdiilc permissible and often necessary in construing two statutes of the same 
legislative bod\' in order to give effect to both so far as is reasonably possible, is 
not consonant with the principles which arc controlling in the interpretation of 
treaties. Treaties are to be liberally construed so as to effect the apparent intention 
of the parties. Jordiw v. Tashiro. 278 U.S. 123; Geofroy v. 133 U.S. 258, 

11 \ \ In re Ross^ 140 U.S. 453,475; Tucker v, Alexandroff, 183 U.S. 424, 437- When 
a treaty provision fairly admits of two constructions, one restricting, the other 
enlarging rights which may be claimed under it, the more liberal interpretation is 
to be preferred, Asakura Sciittlcy 265 U.S. 332; Tucker v. Alexandroff, supra; 
Geofroy v, Rigj^s, sifpra, and as the treaty-making power is independent of and 
superior to the legislative power of the states, the meaning of treaty provisions 
so construed is not restricted by any necessity of avoiding possible conflict with 
state legislation and when so ascertained must prevail over inconsistent state enact¬ 
ments. . . . When their meaning is uncertain, recourse may be had to the nego¬ 
tiations and diplomatic correspondence of the contracting parties relating to the 
subject matter and to their own practical construction of it. . . . 

'I'he history of Article 7 and reference to its provisions in diplomatic exchanges 
between the United States and Denmark leave little doubt that its purpose was 
both to relieve the citizens of each country from onerous taxes upon their prop¬ 
erty within the other and to enable them to dispose of such property, paying only 
such duties as arc exacted of the inhabitants of the place of its situs, . . . and alsc 
to extend like protection to alien heirs of the non-citizen.... 

On January 14, 1826, certain citizens of the United States addressed to Hei/’ v 
Clay, then Secretary of State, a memorial complaining of certain taxes, imposed by 
the Danish Clovernment with respect to property of citizens of the United States 
located in the Danish West Indies, knowns as “sixths” and “tenths,” the former 
being one-sixth of the value of the property, payable to the crou^n, and the latter 
a fuither one-tenth of the residue, payable to the town or county magistrate, as 
a prerequisite to renuival of properr> from the Islamls. Both taxes were imposed 
on the property inherited b\ an alien heir. Danish Laws, Code of Christian \\ 
l3o()k \', c. 2 SS 76, 77, 78, 7*^. I he ineniorial prayed that an article be inserted in 
the treaty' then contemplateil with Denmark, comparable to the similar provisions 
of existing treaties between Denmark and Creat Britain and Denmark and France, 
forbidding the imposition of taxes of this character. 

Previously, on November 7, 1825, Mr. Clay had addressed a note to the Minister 
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of Denmark, setting forth the conditions under which the United States would be 
disposed to proceed w irh negotiations. . . . Paragraph 5 w as as follows: 

A\'hen citizens <»r siibieets of the one party die in the eoimtry of the other, their 
estates shall not he suhii'ct to an\- droit dc detrartion, hut shall pass to their successors, 
free fn>ni all duty. 

In a letter of April 14, 1.S26, shortly l)efore the execution of the Ifeaty, the 
Danish Alinisrer transmitted to Mr. Clay a copy of w liat he tenned “the additional 
Article to the late Oinvention l)cn\ cen Denmark and Coxat Hritain respecting the 
mutual abolition of the droit dc detraction''' riiis article, dated June 16, 1824, is 
substantially in the phraseology of Article 7 of the present treaty between the 
United Suites and Denmark. . . . 

The droit dc detraction^ referred to in the communication of .Mr. Clay of No¬ 
vember 7, 1825, and in the note of the Danish .Minister (»f April 14, 1826, in which 
he identified that phrase with the tax piohihitcd !>> the additituial article of the 
treaty between Denmark and Great Rritain of June 16. 1S24, similar in terms to 
the article now before us, was a survival from medieval European law of a then 
well recogni/.ed form of tax, imposed with respect to the right of an alien heir 
to actpiire or withdraw from the realm the propertx inherited. Although often 
referred to as a rax on property or its withdrawal, the droit dc detraction seems 
rather to have been a form (jf inheritance tax, but one w hich, because of its impo¬ 
sition only with respect to propert>' of aliens who normally removed it from the 
realm, was sometimes associated w ith the renun^al rather than the inheritance of 
the property. . . . 

I'hat the present discrirninarory tax is the substantial equivalent of the droit de 
detraction is not open to doubt. That it w'as the purpose of the liigh contracting 
parties to prohibit discriminatory taxes of this nature clearly appears from the 
diplomatic correspondence preceding and subsequent to the execution of the 
Treaty, although the “sixths and tenths’' tax, w ith w hich the parties W'-crc imme¬ 
diately concerned, was a removal rax. 

\Vc think also that the language of Article 7, interpreted wdrh that liberality 
demanded for treaty provisions, suflicicntly expresses this i)urpose. It is true that 
the tax prohibited by the 'freaty is in terms a tax on propert)' or on its removal, 
but it is also true that the modern conception of an inheritance tax as a tax on the 
privilege of transmitting or succeeding to property of a decedent, rather than on 
the property itself, was probaldy unknown to the draftsman of Article 7. But 
whatever, in point of present dav legal theory, is the subject of the tax, it is the 
property transmitted which paws it, as the Iow a stature carefully provides. In the 
face of the broad language embracing “charges, or taxes of any kind,.. . upon any 
personal property^.. . on the removal fd the same . . . either upon the inheritance 
of such property . . . or otherwise,” the omission, at that time, of w'ords more 
specifically describing inheritance taxes as now' defined, can hardlj' be deemed to 
evidence any intention not to include taxes theoretically levied upon the right 
to transmit (»r inherit, bur which nevertheless were to be paid from the inheritance 
before it could be possessed or removed. Moreover, while it is true that the tax 
is levied whether the property is actually removed or not, it is, nevertheless, im¬ 
posed only with respect to a class of persons w ho would normally find it necessary 
so to remove the property in order to enjoy it, and since payment of the tax is a 
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prerequisite to removal, the tax is, in its practical operation, one on removal. In 
the light of tlie avovvccl purpose of the I'rcaty to forbid discriminatory taxes 
of this character, and its use of language historically deemed to embrace them, 
such effect should be given to its provisions. 

\Rever 5 ed.] 


Note 

During the debate on the bill repealing the Act of Congress which had exempted 
American vessels from Panama Canal tolls. Senator Root saiil with respect to the Hay- 
Paiincefote treaty “If you would he sure of vN'hat a treaty means, if there be any 
doubt, if there are two interpretations suggested, learn out (if wJtat conflicting public 
policies the words of the treaty had their hirtlt; wliar arguments weie made ftjr one 
side or tlie other, what concessions were yielded in rhe making (jf a treaty. Ahvays, 
with rare exceptions, the birth and de\eIopment ol every important clause may be 
traced by tlie authentic records of rhe neg(»tiators and of the countries xvhich are recon¬ 
ciling their differences. So it is rhe universal rule in all diplomatic coiTcspoiideiice 
regarding international rights, in ail c<uirrs of arbitration, that far more weight is given 
to records of negotiations, to the expressions of the negotiators, to the history of the 
provisions than is cusnanaiy in regard to private contracts or criminal indictments.” 
Speech May 21, 1*^14, 51 Cong. Record, pr. 9, p. S944; 5 I lackw'ortli, International Laiv 
259. 

McNair writes, in his La'll' of I'reatics, p. 262 ((Joliimhia University Press, 1938): 
‘‘Although (as is well known) English Courts, when called upon to interpret a statute 
or w rirten engagement, in general exclude eviilence, oral or w^ritten, as to preliminary 
negotiations and drafting, and Parliamentary debates, there is ample evidence that in 
the interpretation of treaties a different practice is sanctioned both by governmental 
opinion and judicial decision, and that in certain circumstances resort may be had to 
these stnirces of interpretation.”**^' 


SANTOVICENZO v, EGAN, PUBLIC ADMINISTRATOR 

United States Supreme Court, 1931. 2S4 US. 30 

[Comiiicio, an Italian national, died intestate in New York City, leaving no heirs 
or next of kin. Respondent w as granted letters of administration as Public Ad¬ 
ministrator. Under the Consular Coiivenrion of 1878 the Italian Consul General 
at New York claimed that he was entitled to receive the net as.sets ($914.64) for 
distribution to the Kingdom of Italy. The Attorney-GeneraI of New York con¬ 
tested this claim, on the ground that the State of New York should receive the 
net assets. The Surrogate’s Court held that the net assets should be paid into the 
New York City rrcasury for the use and benefit of unknow n kin of the decedent, 
and should ultimately go to the State; In re Comincio's Estate, 135 Misc. 733, 240 
N.Y. Supp. 691. 7'hc case reached the Llnited States Supreme Court by appeal, 
given the effect of certiorari, the New York courts having denied the right to 
appeal to the New York Court of Appeals.] 

HucaiKS, C. J.: I'hc provision of the Consular Convention between the United 

T»32 Star. 1903; 1 Malloy's Treaties 782. 

Quoted w’ith permission of Columbia University Press, New York. 

•^Scc Laurcrpacht, “Some Observations on Preparatory Work in the hircrpretation of 
Treaties.” 48 Harv. L. Rev. 549 (1935). 
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States and Italy, under which the claim of the Italian Consul General was made, 
provides (20 Star. 725, 732): 

Article riie rrspectivc (onsuls (icncial, (amisliIs, V'ice-CJonsuls and (^lonsular 

Agents, as likewise the Consular ('hanccllors. Secretaries, Clerks or Attaches, shall enjoy 
in both countries, all the rights, prerogatives, iniinunitics and privileges which arc or 
may hereafter be granted to the officers of the same grade, of the most favoured nation. 

Pursuant to this agreement, the Italian Consul General sought the application of 
Article \T of the I'reatv between the United States and Persia of lS5f), as follows 
(11 Stat. 709, 710): 

Article \-I. hi case of a citizen or subject of cither of the contracting parties dying 
within the territories of the other, his effects shall be delivered up integrally to the 
family or partners in business ctf the deceased; and in case he has no relations or part¬ 
ners, Ills effects in either country shall be delivered up \o the consul or agent of the 
nation of which the deceased was a subject or citizen, so that he may disjiosc of them 
in accordance witli the laws of his country. 

This treaty with Persia was terminated on May 10, 1928, hut, as this was subse¬ 
quent to the death of the Italian national whose estate is in question, the termination 
does not affect the present case. 

It may be assumed that Article X\'ll of the Consular Convention with Italy con¬ 
templates reciprocity with respect to the rights and privileges sought, and there is 
no suggc.stion that Italy has not recognized the right of ctmsuls of the United States 
to take the effects of the citizens of the United States dying in Italy in circum¬ 
stances similar to those in which the present claim of the Italian Consul General 
is prcs.scd. As, in tliis view, rliere appears to be no ground for denying the right 
of the Italian Consul General to demand the application of the last clause of Article 
\'I of the T reaty with Persia, the only qiiestif)n is as to the interpretation of that 
provision. 

VVe are nor here concerned with questions of mere administration, nor is it 
necessary to determine that the loose phrasing of the pro\'isions of Article VI pre¬ 
cludes an appropriate local administration to protect the rights of creditors. Nor 
have we to deal witli a case of testamentary disposition. In this instance there is 
no will, administration has been had, creditors have been paid, proper steps h.avc 
been taken, wdtiiout success, to discover kin of the decedent, and, assuming the 
absence of relatives, the question is one of escheat, that is, whether the net assets 
shall go to Italy or to the State of New York. The provision of Article \T of the 
Treaty with Persia does not contain the qualifying words “conformably with the 
laws of the country” (where the death occurred) as in the ca.se of the Treaty 
between the United States and the Argentine Confederation of 1853 (.Art. IX, 10 
Stat. 1001, 1009; Rocca v. Thompson^ 223 U.S. 317, 326, 330, 332); or the phrase 
“so far as the laws of each country will permit,” as in the Consular Convention 
between the United States and Sweden of 1910 (Art. XIV, 37 Stat. 1479, 1487, 
1488; Rocca v, Thompson, siipra; Matter of lyAdojno, 212 N.Y. 214, 222, 223; 
106 N.E. 81). The omission from Article VI of the Treaty with Persia of a clause 
of this sort, .so frecjuently found in treaties of this cin.ss, must he regarded as delib¬ 
erate. In the circumstances slK)wn, it is plain that effect must be given to the 
requirement that the property of the decedent “shall be delivered up to the consul 
or agent of the nation of which the deceased was a subject or citizen, so that he 
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mny dispose of them in accordance with the laws of his country,” unless a different 
rule is to apply simply because the decedent was domiciled in the United States. 

The language of the provision suggests no such distinction and, if it is to be 
maintained, it must be the result of construction based upon the supposed intention 
of the parties to establish an exception of which their words give no hint. In 
order to determine whether such a construction is admissible, regard should be 
had to the purpose of the Treaty and to the context of the provision in question. 
The Treaty belongs to a class of commercial treaties the chief purpose of which 
is to promote intercourse, which is facilitated by residence. Those citizens or 
subjects of one party who arc permitted under the Treaty to reside in the territory 
of the other party arc to enjoy, while they are such residents, certain stipulated 
rights and privileges. Whether there is domiciliary intent, or domicile is acquired 
in fact, is not made the test of the enjoyment of these rights and privileges. The 
words “citizens” and “subjects” arc used in several articles of the Treaty w'ith 
Pci'sia and in no instance are they (jualificd by a distinction between residence 
and domicile. . . . 

The provisions of Article V of the Treaty were of special importance, as they 
provided for extraterritorial jurisdiction of the United States in relation to the 
adjudication of disputes. It would thwart the major purpose of the Treaty to 
exclude from the important protection of these provisions citizens of the United 
Stares who might be domiciled in Persia. . . . 

It is not necessary to invoke the familiar rule with respect to the liberal con¬ 
struction of treaties, as the instant case merely calls for a reading of the provision 
as to “citizens” and “subjects” according to its terms. There is no applicable 
principle which permits us to narrow them. As treaties are contracts between 
independent nations, their words are to be taken in their ordinary meaning “as 
understood in the public law of nations.” Geofroy v. 133 U.S. 258, 271. 

There can be no question as to the power of the Government of the United 
States to make the TVeaty with Persia or the Consular Convention with Italy. The 
treaty-making pow er is broad enough to cover all subjects that properly pertain 
to our foreign relations, and agreement with respect to the rights and privileges of 
citizens of the United States in foreign countries, and of the nationals of such 
countries within the United States, and the disposition of the property of aliens 
dying within the territory of the respective parties, is within the scope of that 
power, and any conflicting law of the State must yield, 

Oui conclusion is that, by virtue of the most-favored-nation clause of Article 
XV'II of the Consular Convention between the United States and Italy of 1878, 
the Italian Consul General was entitled in the instant case, being that of the death 
of an Italian national in this country prior to the termination of the Treaty between 
the United Stares and Persia of 1856, to the benefit of Article VI of that Treaty, 
and that the net assets of the decedent should be delivered to him accordingly. 
The decree is reversed, and the cause is rcrnaiided for further proceedings not 
inconsisicnt vSith this opinion. 


Noie 

Mr. Hack worth. Legal Adviser of the Departincfit of State, wrote on October 30, 
1931: “The recent change in our treaty-making policy as regards matters of commerce 


>^See p. 115 supra. 
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does not affect earlier treaties which do not contain these unconditional inost-favorcd- 
nation clauses. These earlier treaties have consistently been interpreted by the Depart¬ 
ment of State as requiring a show ing (»f reciprocity on the part of the country claiming 
the benefits of a treaty between the United States and some other country. At no time 
have the favored-nation provisions in our Consular Conventions been construed by the 
Department as other than cfjiiditional provisions. The position of the Department of 
State is and has been that the most-favored-nation clause in Consular Conventions, such 
as that in Article 17 of the Consular Convention w'ith Italy, docs not confer an uncon¬ 
ditional right to most-favored-nation treatment, but that such most-favored-nation 
treatment is conditioned upon reciprocal treatment being accorded by the country 
invoking the provision." (5 Hackworth, InterJiiitio/ml Liii'j 274). 

Rocca z\ Thomp.wtj, 223 l^S. 317 (1^12) involved tlie ndminisirati(»n of the estate 
of an Italian w’ho died intestate in C'alifornia, leaving property there and a widow and 
children in Italy. The Italian Consul General applietl for letters of administratitm, 
while the public administrator stvjglu to be grantetl administration instead. The Consul 
General relied on Article XV’Il of the Treaty of 1S78 quoted in the principal case, read 
in conjunction with Article IX of the treatx (»f 1H53 between the United States and 
Argentina, which provided, ‘if any citizen t)f either of the two contracting parties 
shall die without will or testament, in any of the territories of the other, the (Consul- 
General or Consul of the nation to M iiich the deceased belonged . . . shall have the 
right to intervene in the possession, administration and judicial liciiiidati«)n of the estate 
of the deceased, conformably with tlic laws of the country, for the licnefit of the 
creditors and legal heirs.'" (10 Scat. 1009). The C.!Ialifornia courts held that the public 
administrator was entitled to adminisiratitai, and the (k)nsul (icneral rook the case to 
the Supreme Court on writ of error. Speaking for the Court, w’hich affirmed the 
judgment below, Day, J., said in part: “The question is: Docs that treaty give to consuls 
of the Argentine Republic the right to administer the estate of citizens of lhai: Republic 
dying in the United Slates, and a like privilege to consuls of the United States as to 
citizens of this country dying in the Argentine Republic?” lie continued; “It will 
l)c observed that, whether in the possession, the administration or the judicial liquidation 
of the estate, the sole right conferred is that of intervention and that confornialily with 
the law's n{ the country. Docs this mean the right to administer the ])roperry of such 
decedent and to supersede the local law as to the administration of such estate? The 
right to intervene at once suggests the privilege to enter into a proceciling already begun, 
rather than the right to take and administer the pro]>erry. . . . 

“Emphasis is laid upon the right iiiidcr tfic Argentine treat)' to intervene in possession, 
as wxll as administration and judicial liquidati(»n; bur this term can only ha\e reference 
t(» the universally recognized right of a consul to temporarily possess the estate of a 
citizen of his nation for the purpose of protecting ami conserx ing the rights of tho.se 
interested before it conies under the jurisdiction of the law's of the country for its 
administration. The right to intervene in administration and judicial liquidation is for 
the same general purpose, and presupposes an admini.srration or judicial li(]uidarion in¬ 
stituted otherwise than by the consul, who is aiirhori/.ed to intervene. 

“So, k»oking at the terms of the treaty, we cannot perceive an infenrion to give the 
original administration of an estate to the Consul-General, t() the exclusion of one 
authorized by local law- to administer the estate. 

But it is urged that treaties arc to he Jihcrally c«)ristrucd. Like other ccuitracts, they 
arc to be rca 1 in the liglit of the conditions arul circuni.stances existing at the time they 
w'cre entered into, w’ith a view rc* effecting the ohjeers and purpo.scs of the states 
thereby contracting. . . . 

^^T’he court here referred to the following eases holding that die treary gave consuls the 
right of administration: In rc Fattfisini’s Kstate, ^ Mise. I«, 67 N.Y.S. MV (Suit., Wesiehcstcr, 
1901); In re Lobrasciano’s Estate, 38 Misc. 415, 77 N.Y.S. 1040 (Siirr., Westchester, 1902); In re 
Scutella’s Estate, 145 App. Div. 156. 129 N.Y.S. 20 (4rh Dept., 1911); Carpigiani v. Hall, 172 
Ala. 287, 55 So. 248 (1911); Wyman, Petitioner, 191 Mass. 276, 77 N.E.. 379 (1906) ; as well as to 
In rc Logioraro’s Estate, 34 Misc. 31. 69 N.Y.S. 507 (Suit., N.Y., 1901); and Eanfear v. Ritchie, 
9 l.a. Ann. 96 (1854), contra. 
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It is further to be observed that treaties are the subject of careful consideration 
before they are entered into, and are drawn by persons competent to express their 
meaning and to choose apt words in which to embody tlic purposes of the high con- 
P®*‘ries. Had it been the intention to commit the administration of estates of 
citizens of one country, dyijig in another, exclusively to the consul of the foreign 
nation, it would have been veay easy to h:i\e declared that purpose in unmistakable 
terms.” 

Finally, the court pointed f»ut that in 1894 the Italian Ambassador proposed that 
Italian consuls in the United States and American consuls in Italy, be authorized to 
settle the estates of deceased countrymen. The Department of State replied that in 
its view such an agreement should not he made, pointing to state control of such matters 
in this country, and to practical difficulties w here consular olliccrs were remote from 
the place where the estate was located.**-^ 


Section E. Termination and Modification 


1. hi General 


5 HACKWORHI, DlCil S f OF INI KRNA ITONAL LAW 297 

Cicncrall\- speaking, treaties or obligatioits under treaties may terminate or be 
temiinatevl, depending upon the nature of the treaty, its terms, or attendant cir¬ 
cumstances, by several different methods, such ns by (a) notice given by a con¬ 
tracting party pursuant to the terms of the treaty; (b) fulfilment of the provisions 
of the treaty; (c) expiration of the period of rime for which the treaty was 
concluded; (d) extinguishment of one of the parties (in the case of bilateral 
treaties) or of the subject matter of the rrean^ (c) agreement of the parties; 
(f) implication, as for example the conclusion of a subsequent agreement covering 
the same subject matter or one wholly inconsistent with the earlier treaty; or (g) 
denouncement by one party and acquiescence by the other. 

Note 

International agreements may always be terminated by the subsequent agreement of 
all the parries to them, even though the original agreement may declare that it is 

On consular functions and decedent’s estates, see 2 Hyde, International Law 1346-1356 (2d 
cd., 1945), 4 Hackworth, Iniemauoiial Law 855-873; Mutter of d’Adanio, 212 N.Y. 214, 106 
S.K, 81 (1914); In rc Clausen’s Lstate, 202, 1094 (1927); Schneider v. Hawkins, 179 Md. 21, 16 
A.2d 861 (1940); Matter of Zalcw^ski, 292 N.Y. 332, 55 N.E.2d 184 (1944); Condert, “Rights of 
Consular Officers to Letters of Administrations under Treaties wfith Foreign Nations,” 13 Col. 
L. Rev. 181 (1913); Puente, “C<»nsular Protection of the Lsrarcs of Deceased Nationals,” 23 
III. L. Rev. 635 (1929). 

Min rc Skewry’s Estate, 181 Misc. 479, 46 N.Y.S.2d 942 (Surr. \N'esrchester, 1944), the court 
held that the Polish Consul General had authority to bring proceedings to sell the real prop- 
eny of a decedent in order ro distribute her share to the widow, a Polish national resident 
in Poland. The court said that “Not only arc foreign consular representatives deemed intenia- 
tional attorneys in fact for their nationals,” but that the right w'as specifically given under Article 
24 of the lYcaty of Friendship, Commerce and Consular Rights between the United States and 
Poland, signed June 15, 1931, 48 Stat. 1507. It added that: “Although Poland is occupied by the 
enemy, its sovereignty remains unimpaired, and existing mutual treaty obligations, including 
consular rights, arc accorded full recognition by the United States of America. The terms of 
the treaty .. . arc therefore binding and .subject to enforcement in all courts of this State.” 
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“permanent” or may provide some procedure for modification or termination which 
is not followed. The later expression of the will of the parties prevails over their 
former agreement. For cxamplf, the hfuindary treaty ol IS5.? bclwcen the United 
States and .Mexieo (Ciadsdcti Tre aty, 10 Star. 10'I) contained no provision for its 
rennination; hut l)y the rrtaty ol April l.>, the I niied Stales and Mexico agreed 
that “Article \'II1 of the Houndary 1 rcaty ... is herelty terminated.’’ (52 Stat. 1457). 
The conclusion of an entirely inconsistent newer agreement between the parties may 
likewise terminate an earlier one, although there is no express termination. I'lius the 
Department of State in 1939 ccMicliided that the Amcrican-Ottoinan treaty of 1830 
(2 Malloy^s Treaties 1318), regarded by the United States and Egypt as in effect after 
the termination of Ottoman sovereignty and su/erainty over Egypt, was terminated 
when the Abjiitreux Convention of 1937 entered into force for Egypt and the United 
Stares, since the later convention supplanted the provisions of the earlier. (See 5 Hack- 
worth, Inrcntatwnal l.iue 306-307.) 

C<.)nscnt of the i)arties to rermination of a treaty need not be expressed by treaty. 
I'lidcr the Treaty of Brest Litovsk of Mar. 3, 1918 between (Jermany and Russia, a 
Russian claimed in lOp; the right to acquire real property in (lerniany. On November 
5, 1918 the Cierman (jovernment had sevcreil diplomatic relations with Russia, inter¬ 
rupting cxcciiiion the treat:., and a few w eeks later the Russian (lovernmenr declared 
in a radio br«»adc.isi “to alT’ that it regarded the treaty as abrogated. On March 2 3, 
19'25 the Reichsgericlit held tliar the treaty had tlnis been impliedl}' abrogated before 
tlie acquisition of the land in 1919. [Am/iul l92) -?6, case no. 267; 36 Zcitschrifi 

{iir biternatwvales Rccht 408 (1926).] 

More difficidry arises when some of the contracting parties lo the earlier treaty fail 
to agree to the new one which seeks to supersede it. (aireful drafting may care for the 
situation, as in the Industrial Froperry Conventitui Revision of 1934, 53 Stat. 1748, Art. 
18 of which provides in part tliat: “The present act shall rcjdacc, as regards relations 
between the countries to w hich it applies, the Coiucntion of ilie Union of Paris of 
1883 and the suhsequeiit acts of ttoision. As regards the countries to wdiich the present 
act does not appl>', but t<j which the Convention f)f the Lhuon of Paris, as revised at 
The Hague in 1925, does apply, the latter shall remain in force, iakew'ise, as regarils 
the countries to wliich neither the present act nor the Convention of the Union of 
Paris, as revised at Tlie Hague, apply, the Convention of the I nion of Paris as revised 
in Washington in 1911 shall remain in force.” Alrliough from the strictly legal stand¬ 
point a treaty cannot be terminared (unless orberw'ise provided in the treaty) through 
the agreement of less than all the parries, in practice on a number of occasions multi 
lateral treaties ha\c in effect been terminated despite the failure or refusal of one or 
more parties to the f»ld convention to agree to rl-ar rerniinaring ir.‘^‘' 

Treaties fre(juenrl\ provide for rerminati(»n (in the case of bilau ial), or for wdrb- 
draw'al by a party (in the case of multilateral), pursuant to notice or dcnunc'atioii given 
in a manner provided for in the treaty; sometimes such demmeiarion may be notified 
only after a specified initial period. Concerning such te.nuinaiion hy notice, see 5 
Hackw'orth, Internatitmal Lave 307-318. 

Since the present pjoblems regarding itrmination of treaties apj>car chiefly, and the 
rules are least ceriain, in the iiclds of the effect f)f war upon treaties her ween states 
which bectune enemies, of the effect of violation by one parry, and of the effect of 
change of circumstances, nu/st of riiis section is devoted to rliose prohleins.^^ 

‘*^Sec generally 11. Aufriclu, “Supersession of Treaties in Intcrnaiion.al Law\” 37 Cornell !..Q, 
655 0952). 

Tobin, TerimnatUm of Multipartite Treaties (1933); I'obin, “Role of the Great Powers 
in Treaty Revision,” 28 A?n. /. Int'l L, (1934). 

On termination of treaties, see, generally, 5 I lackwortli, Intematioml Laiu 297-3y(); 2 1 lyde, 
Internatinnal Litw 1516-1558 (2d cd., 1945); 5 Moore, hitcrnatioml Law 319 387; AleNair, 
“Tenuiijaisoii et dissolution des traites,” Academic de Droit International, 22 Rerueil des Cours 
459-558 (1928-III); McNair, Law of Treaties^ 349-552 (1938); Harvard Research in Internationa] 
Law, “Treaties” 29 Arn. /. Ivt'l L, Supp. 1009-1029, 1044-1126, 1161-12(H (1935). 
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5 HACKWORTH, DIGEST OF INTERNATIONAL I.AW 330-331 

1 he ircary of commerce and navigation of JS71 with Italy, I Treaties, etc, 
(Malloy, 1910) 969, provided for termination upon one year's notice. In 1936 
the Department of State, considering that it was advisable to give notice of termina¬ 
tion of this treaty, wrote President Roosevelt as follows: 

“The question as to the authority of the Executive to terminate treaties in¬ 
dependently of the Congress or of the Senate is in a somewhat confused state. 
Although the Consritutif)n contains provision with reference to the making of 
treaties, it is silent with respect to their abrogation. In some cases treaties have 
been terminated by the President pursuant to action by Congress, In other eases 
action has been taken by the President pursuant to resolutions of the Senate alone. 
In still others the initiative has been taken by the President. In some cases his 
action was afterwards notified to the Senate or to both Houses of Congress and 
approved, in other cases it was not referred to either House. No settled rule or 
procedure has been followed. 

I have no doubt that )'Ou ma\' authorize the giving of a notice to Italy of the 
intenrion to termmate the treaty of 1871 without seeking the advice and consent 
of the Senate or the approval of Congress to such action.” (Acting Secretary of 
State .Moore to President Roosevelt, November 9, 1936. President Roosevelt ap¬ 
proved this course, and the notice of termination was given, 1 he treaty subsc- 
(lucinly terminated.) 


2 . of Tl'.rr on Treaties het'iveen Those Who Become Eveviks, 

5 AlOORE, DIGI'ST OF INTERNATIONAL LAW 372-374 (1906) 

By Article IX. of the treaty ... of November 19, 1794, it was agreed “that 
British subjects who now hold lands in the territories of the United States, and 
Ameiican citizens who now hold lands in the dominions of His Majesty, shall con¬ 
tinue to hold them according to the nature and tenure of their respective estates 
and titles therein; and may grant, sell or devise the same to whom they please, in 
like manner as if they were natives; and that neither they nor their heirs or assigns 
shall, so far as may respect the said lands and the legal remedies incident thereto, 
be regarded as aliens.” By Article XXVIII, the first ten articles of the treaty w'ere 
declared to be “permanent” w hile the subsequent articles, wnth one exception, wxrc 
“limited in their duration to twelve years.” 

The question w hethcr the stipulations of Article IX. were affected by the war 
of 1812 came before the Supreme Court of the United States in the case of the 
Society for the Propagation of the Gospel, a British association, against the Fown 
of New Haven; and a decision was rendered to the effect that the stipulations 
remained in full force. 4 he court, in the course of its opinion, said: “We think 
. . . that treaties stipulating for permanent rights, and general arrangements, and 
[jrofessing to aim at perpetuity, and to deal with the case ol war as w'cll as of 
peace, do mit cease on the cKrcurrence of war, but are, at most, only suspended 
while it lasts; and unless they arc waived by the parties, or new' or repugnant 
stipulations are inaile, they revive in their operation at the return of peace.” 
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Society for the Propagation of the Gospel v. New Haven (1823), 8 Wheat. 464, 
494. See, also, Carncal v. Baiiks, 10 \A’^hcat. 181; Scbr, Rapid, 1 Gall. 295, 303. . . . 

Seven years later, in 1830, the same question was decided by the Court of Chan¬ 
cery in England, in the case of Sutton v. Sutton^ in which a citizen of the United 
States claimed the right, under Article IX of the treaty of 1794, to hold and convey, 
in spite of his alienage, certain real estate in London. ... It was argued . . . that, 
as the result of the war of 1812, the treaty of 1794 had ceased to be in force; 
... and that the word “permanent'’ was used, “not as synonymous with ‘perpetual 
or everlasting,’ but in opposition to a period expressly limited.” . . . 

Sir John Leach, Master of the Rolls, decided that the article continued in full 
force at all times, saying: “'Fhc relations, which had subsisted between Great 
Britain and America, w hen they formed one empire, led to the introduction of 
the ninth section of the treaty of 1794, and made it highly reasonable that the 
subjects of the two parts of the divided empire should, notwithstanding the separa¬ 
tion, be protected in the mutual enjo^'ment of their landed property; and, the 
privileges of natives being reciprocally given, not only to the actual possessors of 
lands, but to their heirs and assigns, it is a reasonable construction that it was the 
intention of the treaty that the operation of the treaty should he permanent, and 
not depend upon the continuance of a state of peace.” . . . 

A decision w'as therefore rendered in favor of the right claimed by the .American 
citizen. Sutton r. Sutton, I Russell and Myinc, 663 . 


TFCHT v. HUGHES 

New York Court of Appeals, 1920 
229 X.Y. 222. 128 N.E. 185; cert, den. 254 U.S. 643 

[An American citizen, envning land in New^ York, died intestate there on De¬ 
cember 27, 1917, twenty days after the outbreak of w ar betw een Austria-Hungary 
and the United States. He left two daughters, Mrs. Hughes and Mrs, Techt, the 
latter of whom had married an Austro-Hungarian national in 1911 and thereby 
lost her American citizenship and became an Austro-Hungarian national. Mrs. 
Techt had not been interned as an enemy, nor subjected to disabilities placed on 
enemy aliens under the Trading with the Enemy Act or other regulations. The 
Treaty of 1848 betw een Austria and the United States, 9 Star. 944, in force at the 
outbreak of war, provided that nationals of each country could rake by dc.sccnt 
land within the other country, sell it within tw o yeans, and remove the proceeds. 
In partition proceedings, the lower court held that Mrs. Techt was entitled to her 
share of her father’s land. Airs. Hughes appealed, and the question was certified 
w'hcther Mrs. Techt had an estate of inheritance in the property. The New York 
law specified that citizens and aliett friends cf)uld hold real property. Delivering 
the opinion of the Court, Judge Cardozo said that despite the lack of restrictions 
upon her. Airs. Techt w'as an alien enemy and n(»r an alien friend. Thus the con¬ 
tinuing eflfect of the treaty became crucial, j 
Cardozo, J.: The support of the statute failing, there remains the que.stion of 
the treaty. The treaty, if in force, is the supreme law of the land (U.S. Const, 
art. 6) and supersedes all local laws inconsistent wdth its terms. . . . The plaintiff 
has an estate of inheritance if the treaty is in force. . . . 
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I he effect of war upon the existing treaties of hclligcrents is one of the unsettled 
problems of the law. I he older writers sometimes said that treaties ended ipso 
facto when war came (3 Phillimorc l?n. A. 704). The writers of our own time 
reject these sweeping sratements (2 Oppenheim Ivt. L see. 99; Hall hiL L. 398, 
401; riore Int, L. flicuchard’s 1 ransl.] sec. 845). International law today does not 
preserve treaties or annul them regardless of the effects produced. It deals with 
such problems pragmatically, preserving or annulling as the necessities of war 
exact. It establishes standards, but it does not fetter itself with rules. When it 
attempts to do more, it finds that there is neither unanimity of opinion nor uni¬ 
formity of practice. “ 1 he whole question remains as yet unsettled” (Oppenheim, 
sjipra), 1 his docs not mean, of course, that there are not some classes of treaties 
about which there is general agreement. 'I'reatics of alliance fall. Treaties of 
boundary or cession, “dispositive” or ‘‘transitory” conventions, survive (Hall 
lilt. L. pp. 398, 401; W'estlakc Int. L. II, 34; Oppenheim, supra). So, of course, do 
treaties which regulate the c(»nduct of hostilities (Hall, supra\ 5 Moore hit. L. 
372; Society for Vropay^aiion of the Gospel v. Toven of Nc'iv Haven, 8 Wheat. 464, 
494). Intention in such circumstances is clear, rhese instances do not represent 
distinct and final principles, 7 hey are illustrations of the same principle. They 
are applications of a standard. When I ask what that princip^le or standard is and 
endeavor to extract it from the long chapters in the books, 1 get this, and nothing 
more, that provisions compatible with a state of hostilities, unless expressly termi¬ 
nated, will be enforced, and those incompatible rejected. . . . That in substance 
was Kent’s view, here as often in advance of the thought of his day. “All those 
duties of w hich the exercise is not necessarily suspended by the wMr, subsist in 
their full force. The obligation of keeping faith is so far from ceasing in time of 
war, that its efficacy becomes increased from the increased necessity of it” (1 Kent 
Comm. p. 176). That, also, more recently, is the conclusion embodied by the In¬ 
stitute of International Law* in the rules voted at Christiania in 1912 w'hich defined 
the ejffccts of war on lnrernatif)nal Conventions. In these rules, some classes of 
treaties arc dealt with s|)ecially and aparr. Treaties of alliance, those w hich estab¬ 
lish a protectorate or a sphere of influence, and generally treaties of a political 
nature, arc, it is said, dissoh ed. Dissolved, too, arc treaties wdiich have relation to 
the cause of w ar. But the general principle is declared that treaties which it is 
reasonably practicable to execute after tlie outbreak of hostilities, must be observed 
then as in the past. The belligerents are at libeity^ to disregard them only to the 
extent and for the time required by the necessities of xvar,. . . 

This, I think, is the principle wdiich must guide the judicial department of the 
government xvhen called upon to determine during the progress of a war whether 
a treaty shall be observed in the absence of some declaration by the political de¬ 
partments of the government that it has been suspended or annulled. A treaty 
has a two-fold aspect. In its primary operation, it is a compact between in¬ 
dependent states. In its secondary operation, it is a source of private rights for in¬ 
dividuals within states . . . Granting that the termination of the compact involves 
the termination of the rights, it docs not follow because there is a privilege to 
rescind that the privilege has been exercised. The question is not wdiat states may 
do after war has siiperx ened, and this without breach of their duty as members of 
the socictx' of nations. 'The question is w hat courts arc to presume that they have 
done. . . . President and senate max' denounce the treaty, and thus terminate its 
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life. Congress may enact an inconsistent rule, which will control the action of 
the courts {Fong Yne Ting v. U.S,j 149 U.S. 698). I'he treaty of peace itself may 
set up new relations, and terminate earlier compacts either tacitly or expressly. 
The proposed treaties with Germany and Austria give the victorious powers the 
privilege of choosing the treaties which arc to be kept in force or abrogated. But 
until some one of these things is done, until some one of these events occurs, while 
war is still flagrant, and the will of the political departments of the government 
unrcvcalcd, the courts, as I view their function, play a humbler and more cautions 
part. It is not for them to denounce treaties generally, en bloc. Their part it is, 
as one provision or another is involved in some actual controversy before them, to 
determine whether, alone, or by force of connection with an inseparable scheme, 
the provision is inconsistent with the policy or safety of the nation in the emer¬ 
gency of war, and hence presunia!)Iy intended to be limited to times of peace. The 
mere fact that other portions of the treaty arc suspended or even abrogated is not 
conclusive. The treaty does not fall in its entirety unless it has the character of 
an indivisible act. . . . 

I find nothing incompatible with the policy of the government, w^ith the safety 
of the nation, or with the maintenance of the war in the enforcement of this treat)' 
so as to sustain the plaintiff’s title. \Vc do not confiscate the lands or goods of the 
stranger within our gates. If we permit him to remain, he is free during good 

behavior to buy property and sell it_A public policy not outraged by purchase 

will nor be outraged by inheritance. The plaintiff is a resident; but even if she 
were a non-resident, and were within the hostile territory, the policy of the nation 
would not divest her of the title whether acquired before the war or later. Custody 
would then be assumed liy the alien property custodian. The proceeds of the 
property, in the event of sale, would be kept within the jurisiliction. . . . 

I do not overlook the statement which may be found he?*e and there in the works 
of authors of distinction (Hall, supra; Hallcck hit, L. [4th ed. | 314; Wheaton 
Int, L. |5rh ed.) 377) that treaties of commerce and navigation arc to be ranked 
in the class of treaties w hich w ar alirogates or at least suspeiuls. Commerce is 
friendly intercourse. Friendly intercourse between nations is impossible in war. 
Therefore, treaties regulating such intercourse arc not operative in war. But 
stipulations do not touch commerce because they happen to be embodied in a 
treaty which is styled one to regulate or encourage commerce. We must be on 
our guard against being misled by labels.... In preserving the right of inheritance 
for citizens of Austria when the land inherited is here, we preserve the same right 
of our citizens when the land inherited is there . . . Congress has not yet com¬ 
manded us, and the exigencies of w ar, as 1 view them, do nor constrain us to throw 
these benefits away. 

No one can study tlie vague and wavering statements of treatise and decision in 
this field of international law w irh any feeling of assurance at the end that he 
has chosen the right path. One hjoks in vain either for uniformity of doctrine or 
for scientific accuracy of exposiiion. I here are w ise cautions for the statesman. 
I'here are lew* precepts for the judge. All the more, in this uncertainty, I am im- 
j)elled to tlie belief that until the ))olitical dtpartnients have acted, tlic courts, in 
refusing to give effect to ireaiie.s, should limit their refusal to the needs of the 
occasion; that they are not bound by any rigid formula to nullify the whole or 
nothing; and that in determining wdiether this treaty survived the coming of war. 
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they are free to make choice ot the coneJusion whicli sliall seem the most in keep¬ 
ing with the traditions of the law, the policy f)f the statures, the dictates of fair 
dealing, and the honor of the nation. 

/ he judgment should h(' aflhinrd 'irifh t and the si inn certified iwszvcred 

w the ncgativc.^^ 


Note 

Secretary of State Lansing had written on September 10, 1918 of such a treaty pro¬ 
vision regarding inheritance of realty, that “ I’he Department does not regard these 
provisions as now* in operation,’' 1918 For ReL 5///>/). 2, p. 309. 

Clark V, Allen, 331 U.S. 503 (1947; involved tlie estate of a California resident w'ho 
died in 1942, leaving real and i)ersonal property in California which she bequeathed 
by will to four relatives who were nationals and residents in Ciermany. Six hcirs-at-law 
resident in California claimed in the pnibaie proceedings rl»at the German legatees 
w'erc ineligible to take the be(]iicst, sijuT Section 259 of the (California Probate Code 
made the right of non-resident aliens fo rake California estates b\' succession or testa¬ 
mentary disposition dependent iipf»n a showing of a reciprocal right in the country of 
which the aliens are inhabitants and citizens for American citizens to take inheritances 
and to receive the proceeds thereof Ijy payment within the United States. In 1943 the 
Alien Property Custodian vested all rights of the four (ierman nationals in the estate, 
and brought an action against the executor and the (California heirs-at-law% seeking a 
determination that they had no interest in the estate. The District (^ourt gave judgment 
for the CiKStodian, the (Circuit Court of Appeals reversed, and the Supreme Court held 
for the Custodian as to the realty but revnandcil to the District (^ourt for determination 
as t(» the personalty. 

I he rights of tlie legiUees, and thus of the (^l^^f<tdian, depended on the I'reaty of 
1923 with Germany, 44 Stat. 2132. Article \V, concerning realty, provided that “Where, 
on the death of any person holding real or other immovable property or interests 
therein within the territory of one High Ccmtracring Parry, such property . . . would 
descend or pass to a national of the other High Contracting Party, W'hethcr resident or 
non-resident, were he not dis(iualilied by the laws of the country where such property 
or interests therein is or are situated, such national shall be allow'ed” a term within 
w^hich to sell the property and withdraw' proceeds thereof, without interference or 
taxes “other than tlinse w hich may be imposed in like ca :e.s upon the nationals of the 
country from which such proceeds may be drawai.” 

Speaking for the Co\irr, Douglas, J., said that if “the provisions of the treaty have 
not been superseded or abrogated, they prevail over any requirements of California 
law which conflict with them." He continued; “\\'e start from the premise that the 
outbreak of war docs not necessarily su.spend or abrogate treaty provisions. Society for 
the Fropai^ation of the Gospel r. Neu' Haven, S W’hcat. 464, 494-195. Tlicre may of 
course be sucli an inccmipntibility between a particular treaty provision and the main¬ 
tenance of a state of war as to make clear that it should not be enforced. Karniith v. 
United States, 279 U.S. 231. Or the Chief Executive or the Congress may have formu¬ 
lated a national policy quite inconsistent with the enforcement of a treaty in w'hole or 
in part. 'Phis was the view' stated in 7Wht v. Hughes, supra, and we believe it to be the 
correct one. . . 

“We do not think that the national p^dicy expressed in the trading w ith the Enemy 
Act, as amended, is inconsistent wdth the right of inheritance granted German aliens 

"‘“HTAccoril, sec The Sophie Rickvters, 45 F.2d 413 (S.l). N.Y. 1930 ). eoinnicnted upon 29 
Mich, L. Rev. nA7 (1931), on treaty cxcniprion from discriminatory roiinagc dues. 

Citing as xo the same effect, Goos v. Brocks, 117 Neb. 750 ( 1929 ), 223 N.W. 13; State v. 
Reardon, 120 Kans. 614 (1926), 245 Pac. 158; and referring to Lenoir, “Effect of War on Bi¬ 
lateral rreaties with I speeial Reference to Reciprocal Inheritance Provisions," 34 Geo, L.). 
129 (1946). 
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under Article of the treaty. . . . 'I'hcrc is, indeed, tacit recognition that acquisition 
of property by inheritance is compatible wit!i the scheme of the Act. For the custodian 
is expressly empowered to represent the alien enemy heir in all legal proceedings, in¬ 
cluding those incident to succession. . . . 

“‘I he arritude of the State Department has varied. In 1918 Secretary Lansing ex¬ 
pressed tlie \ iew that such treat)' provisions were nf»t in force during the w.ar \\ irh 
(Jermaii)' and Austria. Toda>- tlu* Department apparently takes the other view. Wc 
have no reliable eviilence of the intention of the high contracting parties outside the 
words of the present treaty. I'he attitude and conduct under earlier treaties, rcllectin^ 
as they did numerous contingencies and conditions, leave no sure guide to the con¬ 
struction of the present treaty. \Mure the relevant historical sources and the instru¬ 
ment itself give no plain indication that it is to become inoperative in whole or in part 
on the outbreak of \\ ar, wc arc left to determine, as Tccht Hu}:^bes, supra, indicates, 
whether the provision under which rights arc asserted is incompatible w'irh national 
policy in time of war. So far as the right of inheritance of realty under Article IV 
of the present treaty is concerned, we find no incompatibility with national policy, for 
reasons already given.-**' 

**lt is argued, however, that the Treaty of 1923 with Cierniany must be held to have 
failed to survive the war, since (.Icrmany, as a residt of its defeat and the t)CCupation by 
the Allies, has ceased to exist as an independent narional ()r international coinmiiniry. 
But the question whether a stare is in a position to perform its treaty oV)ligarions is 
essentially a ptilitical question. Tcrliridcn v. Ames, 184 U.S. 270, 2S8. A\'e find no 
evidence that the political departments have considered the collapse and surrender of 
Germany as putting an end to such prtjvisi<»ns of the treaty as survived the outbreak 
of the war or the obligations of either parry in respect to them. The Allied Control 
Council has, imleed, assumed control of Ciermaiiy's foreign aifairs and treaty obligations 
- a policy and course of c<»juiuct by the political de|>arrmems wholly consistent with 
the mainrenaiK'e and enforcemenr, rather rlian the repuiliarion, of pre-existing 
treaties.*' 

However, the provision regarding inheritance of pers(»nalty was drawn in terms that 
'‘Nationals of either High Contracting Party may have full power to dispose of their 
personal property of every kind within tlie terrin)ries of the virher, bv lestament, drma- 
riun, or otherw ise, and their heirs, legatees and d<»nees, of whatsoever nationality, w hether 
resident or iion-resiilenr, sliall succeed to such perscuial property. . . .** In view of the 
interpretation of such clauses in I'rcderickson v, Ijinisiana, How. (U.S.) 445 (1860), 
and Vetersen v. lo-iea, 245 U.S. 170 (1017), the (.^uirr held that the treaty gave a right 
to inherit personal property only if tlie decedent were a German national, and re¬ 
manded the case for dererniination of decendent's nationality.'** 


KARXUTII, DIRECTOR OF IMMIGRATION, v. UNITED STATES 

EX REL. ALBRO 

United States Supreme Court, 1929. 279 U.S. 231 

n'wo rc.sidcnts of Canada, neither of tficni born in Canada, who crossed tlic 
boundary daily to work in the United States, were detained in 1927 by United 
States Immigration officials. 'Fhc)' sought release on habeas corpus, claiming 
exemption from (juota provisions of the immigration laws as “visitors for busi¬ 
ness.” The United States District Court (W.D.N.Y.) dismissed the writ, up¬ 
holding the immigration officials. T he Circuit Court of Appeals reversed, on the 

»** Accord, .Meier v. Schmidt, 150 Neb. 385, 34 N.W.2d 400 (1948). 

Sec p. 190, 614 infra. 

'*- See Virginia Mcekisrm, “ I rcary Provisions for the Inheritance of Pers(»nal Property,'’ 44 
Am. /. hitH L. 311 (1950). 
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ground that if the Immigration Act was ititcrprctcd so as to prohil)it their entry 
it would be in conflict with Article III of the Jay Treaty of 1794 between the 
United States and Creat Britain, 8 Stat. 116. On certiorari, judgment again re¬ 
versed.] 

Sutherland, J: I he position of the Government is that ( 1 ) there is no conflict 
between the treaty and the statute, but, (2) in any event, the treaty provision 
relied on was abrogated by the War of 1812. We pass at once to a consideration 
of the scct)nd contention, since if that l)e sustained the first becomes immaterial 
and the statute open to consi ruction unembarrassed by the treaty. 

I he effect of war upon treaties is a subject in respect of which there are widely 
divergent opinions. 1 he doctrine sometimes asserted, especially by the older 
writers, that war ipso facto annuls treaties of every kind between the warring 
nations, is repudiated by the great weight of modern authority; and the view 
now commonly accepted is that “whether the stipulations of a treaty arc annulled 
by war depends upon their intrinsic character.” 5 Aloore, hitcnmtional Laiv, § 779 , 
p. 383. But as to precisely what treaties fall and what survive, under this designa¬ 
tion, there is lack of accord. The authorities, as well as the practice of nations, 
present a great contrariety of views. I’he law of the subject is still in the making, 
and, in attempting to formulate principles at all approaching generality, courts 
must proceed with a good deal of caution. But there seems to be fairly common 
agreement that, at least, the following treaty obligations remain in force: stipula¬ 
tions in respect of what shall be done in a state of war; treaties of cession, boundary, 
and the like; provisions gi\'ing the right to citizens or subjects of one of the high 
contracting powers to continue to hold and transmit land in the territory of the 
other; and, generally, provisions which represent completed acts. On the other 
hand, treaties of amity, of alliance, and the like, having a political character, the 
object of which “is to promote relations of harmony between nation and nation,” 
are gcncrall\- regarded as belonging to the class of treaty stipulations that are 
absolutely annulled by war. . . . 

[Discussing Society, etc. v. ATu’ Haven, 8 Wheat. 464, and Sutton v. Sutton, 1 
Russ. & M. 663, he continued: | 

These cases arc cited by respondents and relied upon as determinative of the 
effect of the War of 1812 upon Article III of the treaty. This view \vc arc unable 
to accept. Article IX and Article III relate to fundamentally different things. 
Article IX aims at perpetuity and deals with existing rights, vested and permanent 
in character, in respect of which, by express pro\ ision, neither the owners nor their 
heirs or assigns are to be regarded as aliens. These are rights which, by their very 
nature, arc fixed and continuing, regardless of war or peace. But the privilege 
accorded by Article HI is one created by the treaty, having no obligatory existence 
apart from that instrument, dictated by considerations of mutual trust and con¬ 
fidence, and resting upon the presumption that the privilege will nor be exercised 
to unneighborly ends. It is, in no .sense, a vested right. It is not permanent in its 
nature. It is wholly promissory and prospective and necessarily cea.scs to operate 
in a state of \var, since the passing and repassing of citi/xMis or subjects of one 
sovereignty into the tcrritor>' of another is inconsistent with the condition of 
hovrilitv. . . . The reasons for the conclusion are obvious —among them, that 
otherwise the door would be open for treasonable intercourse. And it is ea.sy to 
sec that such freedom of intercourse also may be incompatible with conditions 
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following the termination of the war. Disturbance of peaceful relations between 
countries occasioned by war, is often so profound that the accompanying bitter¬ 
ness, distrust and hate indefinitely survive the coming of peace. The causes, con¬ 
duct or result of the war may be such as to render a revival of the privilege in¬ 
consistent with a new or altered state of affairs. The grant of the privilege con¬ 
notes the existence of normal peaceful relations. When these arc broken by. war, 
it is wholly problematic w hether the ensuing peace will be of such character as 
to justify the neighborly freedom of intercourse which prevailed before the 
rupture. It follows that the {provision belongs to the class of treaties which does 
not survive war between the high contracting parties. . . . 

[Quoting Hall, Westlake, and Fauchillc.] 

These expressions and others of similar import which might be added, confirm 
our conclusion that the provision of the Jay Treaty now under consideration was 
brought to an end by the W^ar of 1812, leaving the contracting powers discharged 
from all obligation in respect thereto, and, in the absence of a renewal, free to 
deal with the matter as their views of national policy, respectively, might from 
time to time dictate. . . , 

It is true, as respondents assert, that citizens and subjects of the two countries 
continued after the War of 1812, as before, freely to pass and repass the interna¬ 
tional boundary line. And so they would have done if there never had been a 
treaty on the subject. Until a very recent period, the policy of the United States, 
with certain definitely specified exceptions, had been to open its doors to all 
comers without regard to their allegiance. This policy sufficiently accounts for 
the acquiescence of the Government in the continued exercise of the crossing 
privilege upon the part of the inhabitants of Canada, with whom we have always 
been upon the most friendly terms; and a presumption that such acquiescence 
recognized a revival of the treaty obligation cannot be indulged. 

Treaty Provisions on Effect of War wiili Respect to Treaties — Editorial 
Note. Treaties may stipulate whether they arc to remain in force, or he suspended 
or tenninated, by the outbreak of war benveen the parties. Thus, the Treaty of 
1799 between the United States and Prussia provided for the position of prisoners 
of war and of nationals of either state present in the other at the outbreak of any 
war between them, and added in Article 24: “And it is declared that, neither the 
pretence that war dissolves all treaties, nor any other whatever, shall be considered 
as annulling or suspending this and the next proceeding article; but, on the con¬ 
trary, that the state of war is precisly that for which they arc provided, and during 
which they are to be as sacredly observed as arc the most acknowledged articles 
in the law of nature and nations.” Effect is usually given to such expressions of 
intention, and indeed some writers urge that in all cases the question of the effect 
of war on treaties is one of the intention of the parties, which must be presumed 
or ascertained from the probabilities when there is no express provision as to effect 
of war.®^ 

More freiiueiuly, treaties of peace specify the legal position of treaties between 
those w ho have been enemies. Article 282 of the Treaty of Versailles, 1919, pro¬ 
vided that “From the coming into force of the present Treaty and subject to the 

M 2 Malloy^s Treaties 1486, revived by Treaty of 1828, ibid. 14%. 

Cf. 2 Hyde, International Law 1546 (2d ed., 1945). 
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provisions thereof the multiliitcral treaties, conventions and agreements of an 
economical or technical character cnumeraicd hclovv . . . shall alone he applied 
i)ct\vccn Gennaiiy and those of the Allied and Associated Powers party thereto,” 
A long list of such treaties followed. Article 2S9 added that ‘iuch of thc Allied 
or Associated Powers . . . shall notify to Cjeriunny the bilateral treaties or conven¬ 
tions which such Allied or Associated Power wishes to revive with Germany.” 
It provided further, “Only those bilateral treaties and conventions which have 
been the subject of such a notification shall be revived between the Allied and 
Associated Powers and Germany; all the others arc and shall remain abrogated.” 

Compare the provisions of Article 44 of the freaty of Peace with Italy, 1947: 

1. Each Allied or Associated Power w ill notify Italy, within a period of six nnmrhs 
from rhe coining into force of the present Treary, w liieli of its prewar liilateral treaties 
witli Italy it desires to keep in force or revive. Any provisions nor in conformity with 
the present Treaty sliall, however, be deleted from the above-mentioned treaties. 

2. All such treaties so notified shall be regcstcred with the Secretariat of the United 
Nations in accordance w'ith Article 102 of the Charier of the United Nation.s. 

All such treaties not so notified shall he regarded as abrogated. 


Note 

In reply to an iiuiiiirx' as to why the draft treaty as prepared by rhe Council of 
Foreign Ministers did not deal with the effect of war on multilateral treaties, the Soviet 
Representative in the Legal and Drafting (Commission of the Paris Peace Conference 
of 19-46 (Prof. Dunlenevsky) said, with the acquiescence of the British, French, and 
United Slates Kepreseniatives: 

“I'lie question of multilateral treaties was discussed at rhe time of the drafting of 
the text of Article 37 [iU)W' 44]. Tlic authors of the draft of this Article, if one can 
use that expression, were in agreement that, according to the overwhelming opinion 
at the moment concerning the doctrine of international law, according to the com- 
mums opinio^ multilateral treaties are only su.spcnded b>’ war. Therefore, in the Peace 
Treaty, it is not necessary to aim at the reestablishment of those Treaties. 

“ Fhe projiosal to follow^ in the footsteps of the Treaty of Versailles in this matter 
was also made bur was not adopted. As long as multilateral treaties . . . arc only 
suspended between rhe belligerents (some of them, such as the Red Cross Convention 
arc not even suspended), the ap])licarion of those treaties, once peace has been con¬ 
cluded, is re-established bctwx^cn the parties concerned. It was thought superfluous 
to mention it.” (Paris Peace Conference Documents, Annex to Record of Deci.sions 
of Sixth Meeting, C.P. [JR] 6th meeting). 

The Harvard Research in International Law' proposed as Article 35 of its draft on 
rreaties. 29 Am. J. ImH L. Snpp. 1183 (1935): 

(a) A treaty wdiich expressly provides that the obligations stipulated are to be 
performed in time of war between two or more of the parties, or which by re:ison 
of its nature and piirixise was manifestly intended by the parties to be operative 
in time of war betwxcn twHi or more of them, is not terminated or suspended by the 
beginning of a w'ar between two or more of the parties. 

(b) Unless otherwise provided in the treaty itself, a treaty which does not ex¬ 
pressly provide that the obligations stipulated are to be performed in time of war 
bctwa*en two or more of the parties, and w hich by reason of its nature and purpose 
was not manifestly intended by the parties to be tiperarive in time of war betw^cen 
two or more of them, is su.spcnded as between the ho.stilc belligerents during the 
continuance of a war between two or more of the parties, and unless contrary 
provision is made at the conclusion of the w^ar, it w'ill again come into operation 
when the state of w'ar is ended. 
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(c) 'The preceding parugrjiphs of rhis Article may apply fmnatis mutandis to 
separate pans of a treaty, if such parts are clearly independent of <»ther parts ot 
the treoo 


Effect of Violation by One Party. 


CHARI;rON V. KELLY, SHERIFF 
United States Supreme (Ymrt, 19n. 229 U.S. 447 

[Charlton, an American citizen charged with murder in Italy, was arrested in 
extradition proceedings upon complaint made by an Italian X’ice-Consul, pursuant 
to an extradition treat}* between the United Stares and ltLil\' under which tiiose 
Governments “mutuali}* agree to deliver up persons w ho, after having been con¬ 
victed of or charged wdrh the crimes specified,” including murder, “shall seek an 
as\ lum or be found w ithin the territories of the other.” Evidence of criminality 
was to l)C considered l)y a magistrate. At the hearing. Judge Blair of New Jersey 
was satisfied that there was probable cause to hold Charlton for extradition. 
Charlton's petition for habeas corpus w as denied (IS^ Fed. SSO) and he appealed, 
contending (1) that evidence of his insanity was improperly excluded, (2) that 
procedural requirements w ere not met, since evidence of a formal demand for 
extradition was nor presented within 40 da\s after arrest, {>) that as a citizen of 
the United Stares he was not covered by the term “persons,” and (4) that if 
“person'’ in the treaty included citizens of the as\ lum .stare, the treaty had on this 
point been abrogated by the failure of Ital\* to surrender her citizens when de¬ 
manded by the United States and l)y Italian enactment of a law forbidding ex¬ 
tradition of citizens. 

The Supreme Court held that Judge Blair did not exceed his authority in 
excluding evidence of iasanitv, and tliat the procedural rc(}uirements were met. 1 
Lurton, J.: That the w^ord “persons” etymologically includes citizens as well 
as those w ho arc not, can hardly be debatable. 1 he treaty contains no reservation 
of citizens of the country of asylum. The contention is that an exprc.ss exclusion 
of citizens or sulijects is not necessary, as by implication, from accepted principles 
of public law', persons w ho arc citizens of the asylum cc»untry are excluded from 
extradition conventions unless expressly included. This was the position taken by 
the Foreign Minister of Italy in a correspondence in 1890 with the Secretary of 
State of the United States, concerning a demand made by tlie United States for 
the extradition of Bevivini and X'illelia, two subjects of Italy w hose extradition 
was sought, that they might be tried for a crime committed in this country. I'heir 
extradition was refused by Italy on account of their Italian nationality. I'he 
Foreign Minister of Italy advanced in favor of the Italian position thc.se grounds: 
(a) That the Italian Penal Code of 1890, in express terms provided that, “The ex¬ 
tradition of a citizen is not permitted'*; (b) I'hat a crime committed by an Italian 
subject in a foreign country was punishable in Italy, and, therefore, there was no 

Quoted with pcrniLssion of Harvard Law School aiul American Journal of International 
Law. 

Holding pre-war treaties still in force despite lack of ratification under 'Treaty of Versailles, 
see State ex reL Miner v. Reardon, 120 Kans. 614, 245 Pac. 15S (1926); In re Meyer’s Estate, 
107 Calif. App. (2d) 799. 238 P. (2d) 597 (1951); Coninieiit, 51 Mich. L. Rev. 573 (1953). 
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ground for saying that unless exrradiicd the eriinc would go unpunished; and (c) 
That it has become a recogni/ed princijtle of public inrcrnational law' that one 
nation will not deliver its ow-n citizens or subject upon the demand of another, 
to be tried for a crime committed in the territory of the latter, unless it has entered 
into a convention expressly so contracting, and that the United States had itself 
recognized the principle in many treaties by inserting a clause exempting citizens 
from extradition. (United States Foreign Relations 1S9(), p. 555) Mr. Blaine, then 
Secretary of State of the United States, protested against the position of the Italian 
government and maintained the view' that citizens were included among the persons 
subject to extradition unless expressly excluded. . . . 

Owing to the existence in the municipal law^ of many nations of provisions 
prohibiting the extraditifin of citizens, the United States has in several of its ex¬ 
tradition treaties clauses exempting citizens from their obligation, 'fhe treaties in 
force in 1910 may, therefore, l)c divided into two classes, those which expressly 
exempt citizens, and those w hich do not. Those wd'iich do contain the limitation 
arc by far the larger number. ... 

The conclusion we reach is, that there is no principle of international law by 
w hich citizens are excejited out of an agreement to surrender ‘‘persons,” xvhere no 
such exception is made in the treaty itself. Upon the contrary, the word “persoms” 
includes all persons when not (|ualified as it is in some of the treaties betw een this 
and other nations, d hat this country has made such an exception in some of its 
conventions and not in others, demonstrates that the contracting parties were 
fully aware of the consequences unless there was a clause qualifying the word 
“persons.” This interpretation has been consistent!)' upheld by the United States, 
and enforced under the se\ cral treaties which do not exempt citizens. That Italy 
has not conformed to this \ iew, and the effect of this attitude wdll l)e considered 
later. But that the Ihiited States has aUvavs construed its obligation as embracing 
its citizens is illustrated b) the action of the executive branch of the Government 
in this very instance. A construction of a treat)' by the political department of 
the Government, w bile not conclusive upon a ct>urt called upon to construe such 
a treaty in a matter in\-olving personal rights, is nevertheless of much xveight. . . . 

The attitiulc of the Italian Government indicated by proffering this request for 
extradition “in acc^udance w ith Article of the l^reaty of 1868,” is, as shown 
by the communication of July 1st set out above, substantially this,— 

First: Th\X crimes committed by an American in a foreign country xvere not 
justiciable in the Ihiircd States, and must, therefore, go unpunished unless the 
accu.sed be delivered to the country w'hercin the crime w'as committed for trial. 

Second: Such w as not the case w ith Italy, since under the law's of Italy, crimes 
commirred by its .subjects in foreign lands were justiciable in Italy. 

riiird: 'I'hnt as a conseiiuencc of the difference in the municipal law^ “it was 
logical that so far as parity in the matter of extraditing their respective citizens or 
subjects is concerned, each part)- should, in the absence of specific provisions in 
the Convention itself, be guided by the spirit of its ow n legislation.” 

This adherence to a view' of the obligation of the treaty as not requiring one 
countrv to siirrcfulcr its nationals w hile h did the other, presented a situation in 
w'hich the United States might do either of tw'o things, namely: abandon its own 
interpretation of the word “persons” as including citi'zcns or adhere to its own 
interpretation and surrender the appellant, although the obligation had, as to 
nationals, ceased to be reciprocal. The United States could not yield its own 
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interpretation of tlic treaty, since that would have had the most serious con¬ 
sequence on five other treaties in which the word “persons” had been used in its 
ordinary meaning, as including all persons, and, therefore, not exempting citizens. 
If the attitude of Italy was, as contended, a violation of the obligation of the 
treaty, which, in international law, w'ould have justified the United States in de¬ 
nouncing the treaty as no longer obligatory, it did not automatically have that 
effect. If the United States elected not to declare its abrogation, or come to a 
rupture, the treaty would remain in force. It was only voidable, not void; and 
if the United States should prefer, it might waive any breach which in its judgment 
had occurred and conform to its own obligation as if there had been no such 
breach. 1 Kent’s Comm., p. 175. . . . 

That the political branch of the Government recognizes the treaty obligation 
as still existing is evidenced b)*^ its action in this case. In the memorandum giving 
the reasons of the Department of State for determining to surrender the appellant, 
after stating the difference between the tw o governments as to the interpretation 
of this clause of the treaty, Air. Secretary Knox said: 

The question is now for the first time presented as to whether or nor the United 
States is under obligation under treaty to surrender to Italy for trial and punishment 
citizens of the United States fugitive from the just ice of Italy, notwithstanding the 
interpretation placed upon the treaty by Italy w'ith reference to Italian subjects. In 
this connection it should i)C observed that the United States, although, as stated ahf)V(‘, 
consistently contending that the Italian interpretation w'as not the proper one, has not 
treated the Italian practice as a breach of the treaty obligation necessarily requiring 
abrogation, has not ahrogarctl the treaty or taken any step looking thereto, and lus, 
on the contrary, constantly regarded tlu* treaty as in full force and effect and has an¬ 
swered the obligations imposed tlicreby and has irnokeil the rights therein granted. 
It should, moreover, bo observed that even though the action of the Italian Ciovcrnment 
be regarded as a breacli of the treaty, the treaty is binding until abrogated, and therefore 
the treaty not having heen abrogated, its provisiems are operative against us. . . . 

The executive department having thus elected to waive any right to free itself 
from the obligation to deliver up its own citizens, it is the plain duty of this Court 
CO recognize the obligation to surrender the appellant as one imposed by the treaty 
as the supreme laxv of the land and as affording authority for the warrant of 
extradition. 

Jud^ent afjlmiedy^ 

5 HACKWORTH, DIGEST OF INTERNATIONAL LAW 342-346 (1943) 

In connection with the termination of the treaty of December 18, 1832 with 
Russia,... it was stated in the report of the House Committee on Foreign Affairs 
submitted on December 12, 1911 by Representative Suizcr that — 

“The denunciation of a treaty is justified where one of the parties has been 
guilty of a substantial l)rench, or has so interpreted it that the rights and privileges 

evrradirion of nationals, see, in ad<liti<»n to principal case, 2 ITvilc, httcrnctthrna! J.nii? 
1027 (2d ed., 4 Moore Ivtenmrioiuil I.au' 2S7; 4 llackwrurh, luirnuuiffinil I iivj >5; liar* 

vard Research in Imt rnational Raw, “k \rradition,” 20 .4///. /. Ii/tl /,. S/tf}f). 12^ (10?5). W'lun.- 
the exrradiri(iii treaty <)f lOUO with l‘rance. >7 Star. 1^26, provided in Anicle Y that “Neither of 
the connac rifig Parries shall he hound ro deliver up its ow ii citizens r*r suhiet rs,” the conn held 
in \'aleiiiine \. I'.S. c'.v rcL \eideil<er, 20‘/ L .S. ^ t lOVo that an Aiueiican liii/en « uuld not 
he surrendered to I ranee. Sonic of our treaties qi.alif\ this provision hy adding “the e\ecuti\e 
authorities of each shall have the power to deliver them up, if in its discretion, it lie deeinetl 
proper to do so.’* (Treaty of 1H99 with Mexico, 31 Stat. 1818, 1822). Sec Kuhn, 31 Ar/i. /. Int*l L, 
476 (1937). Cf. Coumas v. Superior Court, 31 Cal. 2d 682. 192 P.2d 449 (1948), involving refusal 
by Greece to surrender Greek; his conviction in Greece prevented later trial in California. 
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granted under it arc enjoyed by one side, while the complete performance of its 
obligations is rendered only by the other.” (H. Rept. 179, 62d Cong., 2d sess.) 

In his award in the lacna-Arica arbitration between Pern and Cliile, President 
Coolidge said, on the subject of failure to carr>' out a treaty provision in good 
faith, that — 

“A wilful refusal of either party so to do would have justified the other parry 
in claiming discharge from the provision.” (Opinion and Award of the Arbitrator 
[Department of State, 1925] 9. See also 19 /l././.L. [1925] 393, 398.). . . . 

In 1907 and 1908 the United States and Japan concluded the so-called “Gentle¬ 
men’s Agreement” in a series of notes, whereby Japan restricted the emigration of 
Japanese laborers to the United States. When the Immigration Act of 1924 ex¬ 
cluded aliens ineligible to citizenship, Secretary Hughes wrote to the Japanese 
Ambassador: 

. . Inasmuch as the abstention on the part of the United States from such an 
exercise of its right of statutory control over immigration w^as the condition upon 
which was predicated the undertaking of the Japanese Government contained in 
the Gentlemen’s Agreement of 1907-08 with respect to the regulation of the emi¬ 
gration of laborers to the United States, I feel constrained to advise you that this 
Government cannot but acquiesce in the view that the Government of Japan is 
to be considered released, as from the date upon which Section 13(c) of the Immi¬ 
gration Act comes into force, from further obligation by virtue of that understand¬ 
ing.” The Secretary of State (Hughes) to the Japanese Ambassador (Hanihara), 
June 16, 1924. . . . Correspondence on the formation of the “Gentlemen’s Agree¬ 
ment” is published in 1924 For, RcL^ vol. II, pp. 339-369.... 

During the negotiations leading to the conclusion of the Kellogg-Briand Pact,‘*' 
... it was understood that violation of the treaty by one party would free the 
others from the duty to perform. In this connection Secretary Kellogg wrote that 
—“There can be no question as a matter of law that violation of a multilateral 
anti-xvar treaty through resort to w^ar by one party thereto would automatically 
release the other parties from their obligations to the treaty-breaking state. Any 
express recognition of this principle of law is w holly unnecessary.” . . . 

Acting under article 31 of the commercial treaty concluded between the United 
States and Cicrniany in 1923 .. . the German Ambassador, on October 13, 1934, 
gave notice of Clcrmany’s desire to terminate the treaty at the end of one year, 
because of objections to the most-favored-nation provisions of article 7. During 
the course of that year, the question arose whether trade concessions granted in 
the reciprocal-trade agreements concluded by the United States should be extended 
to Germany under article 7 of the treaty. It was suggested that German discrimi¬ 
nation against American trade was already such that the United States might sus¬ 
pend the application to German products of concessions contained in the trade 
agreements. Concerning this, the I .egal Adviser of the Department of State wrote: 

If it be considered, as is apparently the case, that the violations of these treaty pro¬ 
visions by Germany are of .serious nionieiit to the United States, the question then arises 
as t(» the action which this country should take in the inairer. It is understood that pro¬ 
tests have been made by the United States which Iiavc not availed to remedy the 

siuiatiun. ... • i ■ t • i o • i- 

The wciglit of opinion as exprcs.scd, at least in tlic United States, appears to incline 

to the view that a State niay hy its own unilateral act tenninatc a treaty as between 
itself and a State which it regards as having violated such treaty... . 


•T See p. 567 infra. 
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Notwithstanding the foregoing, it appears that very rarely has a nation undcriakcn 
to abrogate a treaty unilaterally on tite ground of violation b>' another party, . . . 

It will thus be seen that apparently contrary to the views expressed in the courts 
of the United States and by international law A\Titers and the Department «)r State, the 
practice has not been to uphold the right of a Stare to annul unilaterally an agreement 
l)y treaty made with another State. 

In view of the foregoing and of the early dale on \^ hich, as appears above, the I reai>' 
of 1923 with Germany will terminate, it may be regariled as advisable for the Ihiited 
States to refrain from attempting to abrogate this treaty by its unilateral actiiMi, 

Alemorandum of the L.cgal Adviser of the Department of State (Mackwonh ), 
Feb. 27, 1935. . . . IJcfore the termination of the treaty under the Chrman notice, 
an agreement was signed, on June 3, 1935, under which the most-favored-nation 
provisions ohjected to Avere eliminated. ... 

Note 

The Harvard Research in Intcniati(»nal Law states in its commenf on Treaties, 2*^ 
A?n, /. hitl Supp. 1089-1000 (1935): “Jii the liglit of what little practice theie is, as 
distinguished from the theoretical staicmenrs of writers atul the arguments of diplomats, 
it is submitted that a stare does not; have the right unilarerall>' to rerniinaie a treaty a>. 
between itself and a party to the treats' whieft it alone considers to ha\e failed to fuliili 
its (»bligatioiis under the treaty. It would seem, certainly, that at most ... a stare ma> 
provisionally suspend perfoiinanc.e of its obligations under a rrcar\ ris~iiris a pari\ 
which fails to fulfill its obligations thereunder, pending the alteration or urminarion 
of the treaty by mutual agreement of the parries Thereto. Ihis is vvvy ditfen nr fVom 
a right of unilateral terminarion.” 


4. E\]ect of ClkiW^cd Ciycumstavccs}''^ 


OPINION OF AC riNG A'l l OKNIiV GI'.NKR \L HIDDIJ'. \\ 1 111 Kl SPI (: I 
1 O INTERNAl'lONAL LOAD LINl* a)N\ KN 1 ION 
Opinion July 28, 1941. 4 Op. An. O'c;/. U.S. 119 

It is clear from its general nature that the conventirm A\as a jieaceiimt: agree 
ment. As stated in its preamble the contracting governments entered into it “to 
promote safety of life and property at sea by establishing in common agreement 
uniform principles and rules with regard to the limits to which ships on interna- 

Used by pennission of Harvard Law Seliool and American jonn/al of hiicrvationai l.,ru'. 
The Harvard Research proposed that in ease of violation, tlie other stare might seek from “a 
competent inrernaiional tribunal or authority a Jcclararion to the clFeer that the treaty lias 
ceased to be binding upon ii,” 29 Am. /. Int'l /.. S/tpp. toil (|o>v/. Note the Act of Uimgiess nl 
1798, declaring the f rench treaties abrogated for violation by J'ranee, I Si;u. ^78; cj. I looper v. 
United States, 22 O. Cls. 408 (IS87;, and 5 Moore, Inurnafional I aiv '56 >58. See alsi* (I'arner 
and Jobsc, 29 Am. /. IritH L. W) M955y 

**^*Sec Chesney Hill, “The Doctrine of Rcl/ns Sic Siamilms in International Law,” 9 Unii\ 
of Mo. Studies, no. 3 (1934); Williams, "Permanence of 1 reaties,"’ 22 Am. /. t-rn'l /.. 89 n9.’H); 
Kaufman, Das Wesen dcs Vdlkerrccbis und die (dausula Kchns Sic Stantibus (1911); I'airm.in, 
“Implied Resolutive Conditions in 1 reaties,” 29 Am. J. Int'l f.. 219 (1935); I liiang, Doctrine of 
Rebus Sic Stantibus in International Law (1935); l^nirirch, De La Clause ""Rebus Sic Stantibus" 
(1918); and works quoted hereinafter. 

Signed at London, July 5, 1930, 47 Stat. 2228. 
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tional voyages may be loaded” (47 Suit. 2228). This general purpose, as the terms 
of the convention demonstrate, was to he achieved by limiting international com¬ 
petition in the loading of cargo vessels. That peacetime commerce and voyages 
were assumed as the basis of the convention is also demonstrated by the nature of 
its detailed provisions and regulations. A perusal of them leaves no doubt that 
peacetime commerce was a liasic assumption of the treaty. The present situation 
with respect to shipping is a u holly different one. Conditions essential to the oper¬ 
ation of the convention, and assumed as a basis for it, are in almost complete abey¬ 
ance. Of the 36 governments which acceded to or ratified the convention prior to 
September I, 1935, ten ((iermanv, (Jrcat Britain, Canada, China, Finland, India, 
Italy, Japan, New Zealand and the Soviet Union) arc at w'ar. Sixteen of the said 36 
goi ernments arc under military occupation. Others, of w hich may be mentioned 
the Irish Free State, Portugal and Sweden, may be said to be striving with varying 
success to preserve a precarious neutrality in the widespread armed conflict now 
prevalent. International shipping is not being carried on under normal conditions 
subject to agreements arrived at for the purpose of regulating international voy¬ 
ages freel\' undertaken and completed. On the contrary, the actual destruction of 
\ esscis engaged in siicli commerce, however loaded, is one of the principal means 
by w hicli the war is now being conducted among various of the contracting par¬ 
ties. Restraints imposed by the convention with respect to load lines arc of small 
moment indeed in a \\ ar directed in large part toward the utter destruction of all 
shipping except that which is tolerated by self-interest. The German Government, 
w hich is a party to the convention, has not only invaded and conquered many gov¬ 
ernments that arc likew isc parties to the convention and rcnitwcd their shipping 
from normal participation in international commerce, but carries on its own inter¬ 
national shipping primarily in waters subject solely to its own military control. 
It is well known that the international sea lanes are the rendezvous for varied in¬ 
strumentalities of war set loose for the destruction of shipping. It is equally well 
know n that a serious shortage exists in shipping in the case of numerous, if not all, 
signatories to the coiweniion, including those wdiosc defenses the Congress has 
declared essential to the defense of the United States. The shortage referred to by 
the Secretary of the Interior, Petroleum Coordinator, is due to the conditions 
briefly referred to above. In short, the implicit as.sumption of normal peacetime 
international trade, w hich is at the foundation of the l.oad Line Convention, no 
longer exists. 

Under these circumstances there is no doubt in my mind that the convention has 
ceased to be l»inding upon the United States. It is a w ell-established principle of 
international law% rcH/s sir stiWtihifs, that a treaty ceases to be binding wdien the 
l)asic conditions upon w'hich it w'as founded have essentially changed. Suspension 
of the convention in such circumstances is the unquestioned right of a state ad- 
\'crsel\' affected by such essential change. The principle is discussed at length in 
29 Afn. lo 7 tr. bit, L Sup[), 1097 (1935); see also, McNair, Law of Treaties, 376, 
178 (1938); 1 Oppenheim, bit. L. (Lautcrpacht’s 6th ed.) .sec. 539. . . . 

It is .sometimes .said that the change w'hich brings the principles into operation 
must be essential or fundamental. But w hether or not this is an integral part of the 
principle ii.scif, there can lie no doubt that the changed conditions affecting the 
I.oad lane Convention are most cs.sential and most fundamental. 

As to procedure to be adopted by the Government that relies on the principle of 
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rebus sic surntihiis, it may w ell be that ordinarily the procedure w^oiild call for the 
Covernnient to inform the other parties to the treaty with respect to the matter and 
request agreement for termination or suspension of the treaty. I'he matter of pro¬ 
cedure, however, docs not affect the right of termination or suspension. Since a 
number of the contracting states have been overrun by military power, and normal 
international procedures, so far as here pertinent, are no longer available but are 
submerged in the swiftly changing conditions inherent in the world situation, the 
procedure by prior notification and consent preferred by some of the authorities 
need not be followed, though of course it may be pursued if desired in relation to 
tliose govemincnts with respect to w'hich it is still feasible. I'he fundamental char¬ 
acter of the change in conditions underlying the treaty, however, leaves the Gov¬ 
ernment of the United States entirely free to declare the treaty inoperative or to 
suspend it for the duration of the present emergency. 


Note 


In a proclamation of August 9, 1941, f^resident Roosevelt stated that “h is an implicit 
condition to the binding effect of the Convention that rlu>sc conditions should continue 
without such material change as has in fact occurred/’ and that “Under approved 
principles of international law it has become, by reason of such changed conditions, 
the right of the United States of America w declare the Convention suspended ami 
inoperative.” He therefore proclaimed it “suspended and inoperative in the ports and 
waters of the United States of America, and in so far as the United States of America 
is concerned, for the duration of the present emergency.” 6 Fvii. Res;. 3999. The 
reasoning tjf the Attorney Generars opinion is criticized in H. W. Briggs, “I'hc At¬ 
torney General Invokes Rebus Sic Stantibus 36 Am. /. I?ifl J.. 89 (1942). 

Prior to the outbreak of World W'ar II, Great Britain, France, South Africa, Australia, 
New Zealand, and India had accepted for definite periods the compulsory jurisdiction 
of the Permanent Court of International Justice by becoming parties to the Opric»nal 
Clause. After the vvar began they notified the Secretary General of the League <»f 
Nations that their acceptance of the Optional Clause could not be regarded as operarive 
with respect to events connected with the war. The South African starement, for 
example, stated that “The conditions which prevailed at the time of their acceptance of 
the clause no longer exist. It was not considered necessary then to make any reservation 
as to disputes arising out of events occurring during a war in which they might l)c 
involved, as collective action envisaged by Article 16 of the Covenant was such as to 
ex'clude the possibility of justiciable disputes between [South Africa] ... as a belligerent 
and another Member of the League of Nations as a neutral. In the present crisis, luw- 
cver, a number of States Members of the League have proclaimed their neutrality and 
no attempt at collective action under the Covenant has been made.” Both Switzerland 
and Sweden “made reservations as to the legal eflFect” of these denunciations. (5 Hack- 
worth, International Laiv 350). 

In Hooper v. United States, 22 Ct. Cls. 408, 416-417 (1887), involving the liability 
toward claimants assumed by the United Stares from France, and the action of the 
Congress in declaring the abrogation of the treaties between the United States and 
France by Act of July 7, 1798,^®^ Judge Davis said for the court: “llic abrogating act 
passed by tlic Congress was approved by the President and liccame a law within the 
jurisdiction of the Constitution; a law' replacing to that extent the treaties, and binding 
upon all sulxu’dinare agents of the nation, including its courts, bur not necessarily final 
as the annulment of an existing contract between two stivcrcign powers. 

“A treaty w'hich on its face is of indefinite durarirui and which contains no clause 
providing for its termination may be annulled by one of the parties under certain 


1 Stat. 578. See also 5 Moore, International Law 356 (1906). 
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circumstances. As between the nations it is in its nature a contract, and if the con¬ 
sideration fail, for example, or if its important provisions l)e broken by one party, the 
either may, at its option, declare it terminated. . . . 

“Abrogation of a treaty nyay occur by change of ciretiinstances, as: ‘When a state 
of things which was the basis of tlic treaty, and one of its tacit conditions, no longer 
exists. In most of the old treaties were inserted the clausula rchus sic stantibus, by which 
the treaty might be construed as abrogated when material circumstances on which it 
rested changed. To work ihis effect it is not essential that the facts alleged to have 
changed should be material conditions. It is enougli if they were strong inducements 
to the party asking abrogation. The maxim C.uuvvntio ovmis hitcllifiimr rebus sic 
stantibus is held to apply to all eases in which the reason for a treaty has failed, or 
there has been such a cliange of circumstances as to make its performance iinpracticablc 
except at an unreasonable sacrifice.' (\A1iartoirs Com. Avi. Laiu, 161.) . . . 

“ rile United States annulled, or at least aiiempred to annul, the treaties with France 
upon the grounds, stated in the preamble of the stature, that the treaties had been re¬ 
peatedly violated by I'ranee, that the claims of rlic United Slates for reparation of the 
injuries committed against them had been refuseil, that attempts to negotiate had been 
repelled with indignity, and that there was still being pursued against this country a 
system of ‘predatory violence infracting the said treaties and hostile to the rights of a 
free and independent nation.’ . . . 

“Wc arc of opinion that the circumstances justified the United States in annulling 
the treaties of 177K; tliat the act was a valid one, not only as a municipal statute but as 
between the nations; and that thereafter the compacts were ended.” 

In 1923 the Federal Court of Switzerland, in the case of In re Lcpcschkin^^^^'^ dealt 
with the question whether the 1905 Hague Convention on (]ivil Procedure freed a 
Russian national from the requirement of giving security for costs in a Swiss court. 
Reversing the decision of the High Court of Zurich, it found the treaty to be still in 
force between Russia and Switzerland. In the course of its decision the court said: 
“In this case the modification of the form of the [Russian] government has carried 
with it a profound over turning of the internal legal order, of the relations of in¬ 
dividuals with each other and with the state; from this there results a situation opposed 
fuiulameiually with the legal order of all the other European stares. I'his may, when 
certain conditions of fact on the basis of which the treaty was concluded have dis¬ 
appeared, give other contracting Slates the right to withdraw' from the treaty by virtue 
of the clausula rebus sic staiitihits, admitted by international law. ... If the doctrines 
of international law recognize that the state has a right to withdraw’ from a treaty 
because of an essential niodificaiion of circumstances, . . . and if it is not doubted that 
the nonperformance of the other state is grounds for such withdrawal; it is nevertheless 
clear that in either of these cases there can be no quescifin of an abrogation ipso jure 
of the contractual obligations, but that the state which wishes to use its right to abrogate 
must notify the other contracting stare through tlic usual international law channels.” 
[Translation.] The court held that in the absence of such norification by the executive, 
the treaty gave Russians rights in the Swiss courts, even though it was sliown that Swiss 
nationals were not given the licnefits of the treaty in Russia. 


THE FREE ZONES OF SAVOY AND GEX 
Permanent Court of International justice. Judgment June 7, 1932 
P.C././., set. A/B, no. 46, pp. 156-158; 

2 Hudson, World Court Reports 448, 553 

[In the course of this opinion, considered supra, the Court said:] 

The argument in favour of the view that the stipulations establishing the zones 
nave lapsed is that these zones were created in view of and because of the exist- 

10249 Entscheidungcfj des sclnveizcrischefi Bmidcsserichtes, I, p. ISS; 51 Journal du Droit 
International (Clunct) 1135 (1924); Antiual DiRCSt, 1923- 24, case no. 189. 
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encc of n parricuhir srarc of facr.s, rliat this stare of facts has ii<»\v tiisappeared o\v ing 
to Switzerland's own action, and that in consequence the (>oiirr, which is charged 
with the mission of settling the dispute between tlic parties, is entiileil as l)etwecn 
them to declare that the stipulations have lapsed. 

The fact on which the Agent for the French ( h)\erninent has chieJly relied ir 
support of his argiinicnt is that in 1S15 the (Canton of Ciencx a w as io all intents aiui 
purposes a free trade area, that the withdrawal of the French and Sardinian customs 
lines at that rime made the area of Geneva and that of the zones an economic unit, 
and that the institution of the Swiss Federal Customs in 1849 destrox ed this eco¬ 
nomic unit and put an end to the conditions in view' of w'hich the zones had been 
created. 

To establish this position it is necessary, first of all, to pro\c that it was in 
consideration of the absence of customs duties at Geneva that the Powers decided, 
in 1815, in favour of the creation of the zones. 4 here is nothing in the text of 
the treaties supporting this, and the only occasion on which the Sw iss representa¬ 
tive at the Allied gatherings in I SI 5 is shown to have relied on ihe absence of cus¬ 
toms at Geneva was when he endeavored to secure the withdrawal of the French 
customs along the whole frontier from Basic to Geneva — an clfort in w hich he 
w as not successful. . . , 

As the French argument fails on the facts, it becomes unnecessary for tlie C^nirt 
to consider any of the questions of principle w hich arise in connection w ith the 
theory of the lapse of treaties by reas^jii of change of circumstances, such as the 
extent to w hich the theory can be regarded as constiniting a rule of intern;nit>nal 
law, the occasions on which atid the merlwid by which elTect can be given to the 
theory if recognized, and the question w hether it would apply to treaties establish¬ 
ing rights such as that which Switzerland derived from the treaties of 1815 ami 
1816. 


Note 

Briefly w rote of the doctrine of rvhus sic stantibus^ that “ I'lieiv seems to he no re¬ 
corded case in w'hich its application has been ndmirred by lioth parties to a controversy, 
or in which it has been applied by an international tribunal.” /.Jic of Satiom (4t.h cd., 
Clarendon Press, 1949;, p. 244.^'^-^ He ailded that, as discussed in the rrcc y.ones case, 
the doctrine amounted to “a rule of construction which secures that a reasonalde clfeet 
shall be given to the treaty,” and pointed to its resenihJance tcj the English law- of 
frustration of contract; “Neither a treaty in international nor a contract in Englisli 
law is dissolved merely by a change in circumstances; they are onl> dissolved if a term 
can fairly be read into them providing that in the event w hich has happened they are 
to be dissolved. Both doctrines attempt nrit to defeat hut to fullil the intention . . . 
of the parties.” ibid,, p. 246. 

Discussing the doctrine of rebus sic stautihus, the Harvard I^esearch in International 
Law stated: “‘The idea c()mnK»n tc» most concepts of the doctrine is that a treaty 

becomes legally void in case there occurs a change in the state of facts which existed 
at the time the parties entered into the treaty. It is generally admitted, however, that 
not every change in those facts terminates the binding force of a treaty. . . . Many 
writers alfinn that a change in the stare of facts tcniiinatcs the binding force of a treaty 
only when the paities entered into the treaty with reference to this state of facts anti 
envisaged its continuance unchanged as a determining factor which moved them to 
undertake the obligations stipulated. .. . 

103 Used by permission of Clarendon Press, Oxford, Luigland. 

^04 Used by permission of Harvard Law School and American Journal of International Law, 
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Although tilt* cloctrinc of reOns sic stitntibus as conceived . . . above is based upon 
rhe idea of a rclaiion between the binding force of the treaty and a continuance of a 
state of facts essentially unchanged, because the jiartics intended that the continuance 
of the state of facts should be a condition of the binding force of the treaty, two varia¬ 
tions of this concept may be distinguished. In the one case, a tacit clause rebus sic 
stantibus is presumed to be contained in every treaty. In the second case, no such tacit 
clause is presumed in every treaty; hut if, upon examination, it is clear that a particular 
treaty was entered into with reference to the existence of a particular state of facts, 
the continued existence of which w'as envisaged by the parties as a determining factor 
moving them to undertake the obligations stipulated, then the rule of rebus sic sta?itibus 
applies. . . . 

1 here is a second concept of the doctrine which adopts as a test for determining 
whether a given change in the state of facts shall render the treaty no longer binding, 
not the intention of the parties, but a test of a quite difFeient nature. It is that the 
changes shall be “essential,” “fundamental,” or “vital”. . . . 

“A third concept of the doctrine of rebus sic stantibus makes the test of whether or 
not a change in the state of facts causes termination of a treaty, the fact that fulfillment 
of the treaty after occurrence of a change in the state of facts w^ould be so injurious 
to one ot the parties that such parry has a right under the law or right of necessity to 
terminate the treaty. . . . 

“It may be pointed out that writers on international law' occasionally restrict the 
doctrine of rebus sic stantibus by rhe reservation that it is a rule applicable only to 
treaties of indefinite or perpetual duration.” (29 Am. /. Inf I L. Supl). 1097-1101 [1935].) 

fiyde writes, in 2 Ivternational Laiv pp. 1523-1527 (2d cd., 1945, Little, Brown and 
Co.), as follows: “It is not easy to determine w hat changes in conditions confronting 
the parties to a treaty serve to permit either of them to free itself from rhe burdens 
of the compact. ... It requires . . . something more than the sheer power of a con¬ 
tracting state to disregard with impunity the terms of a valid treaty, in order to establish 
a legal right to do Si). . . . 

“If changed circumstances ever serve on principle to confer upon a contracting state 
rhe right to free it.self from obligations laid dowm in a treaty, it is because those con¬ 
ditions mark the existence of a new- order of things which in a broad sense W'ere not 
crtiucmplated by the parties at the rime of the conclusion of their agreement and which 
render liighly unreasonabie a demand for performance. . . . That w^hich causes a de¬ 
mand for performance to be unreasonable, and which, conversely, clothes a party wfith 
freedom to rid itself of rhe obligation to perform is the coming into being of a new 
condition of afiairs which was not only not brought to the attention of the parties 
when they concluded their agreement, but also one which, if it had been brought to 
their attention, w^mld have necessarily produced common acknowledgement that the 
agreement would be inapplicable, and hence permit a parry to regard it as no longer 
binding in case that condition or situation should subsequently arise. . . . 

“. . . Practice . . . shows the frequent unwillingness of states to confine their assertions 
«)f a right to freedom to those relatively few situations where, as suggested above, 
reference to the thought of the contracting states at the time they endeavored to agree, 
establi.shes the validity of the claim. Today if a contracting state smarts sufficiently 
under a contractual restraint imposed by another, or under one which although ac¬ 
cepted without compulsion seemingly w'orks grave hardship upon it, the sufferer may 
be expected to invoke any substantial change of conditions that has taken place since 
the conclusion of the arrangement, as a gnnind of release. It may thus attempt to 
disguise a repudiation that is attributable primarily to the pow*er or resolution of the 
repudiator. . . . Such practices . . . emphasize . , . the unrealistic quality of statements 
of the law that fail to take cognizance of such recurrent pleas for freedom as arc fairly 
to be anticipated.” 

A. D. McNair, writing primarily of British practice, says in his Laze of Treaties 
(Columbia University Press, 1938), pp. 351, 362-363, 367, 376-37/: 

The normal basis of approach adopted in the United Kingdom tow^ards a treaty 

is that it is intended to be of perpetual duration and incapable of unilateral termina- 

Quoted with permission of Little, Brown and Co. 
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tion, unless, expressly or by iiiiplication, the treaty contains a rij?:lit of unilateral 
fcrmination or s<»tne other provision for its coining to an end. There is nothing 
juridically impossible in the existence of a treaty creating obligations which arc 
incapable of termination except by the agreement of all parties. . . . 

Just as there is nothing juridically impossible in the existence of a treaty which is 
incapable of termination except by the consent of all parties, so also there is nothing 
juridically impossible in the existence of an implied term giving a parly the right to 
terminate it unilaterally by denunciation. It is a question of the intention of the 
parties which can be inferred from the terms of the treaty, the circumstances in 
which it was concluded, and the nature of the subject-matter. . . . 

'Ehere is little doubt that the express provision in a treaty of machinery for its 
termination would exclude any implied power to dcntiuncc. . . . 

It is believed that the view now held is riiat, in the case of a treaty embodying a 
purely commercial bargain between the parties, the existence of an implied right 
of denunciation upon giving reasonable notice can readily be inferred from ihe 
very nature of the treaty on the ground that it requires revision from time to rime 
in order to bring it into harmony with changing conditions. But in fact the United 
Kingdom Government has never yet claimed to exercise this right. 

Each treaty requires independent examination, but it may be said that, in advising 
in 1909 upon a commercial treaty which contained no term fixing its duration and 
no provision for its termination, the Law’ Officers of the Crown expressed the 
opinion that ‘it would be held to be temporary in character and terminable by the 
withdrawal of cither party on reasonable notice.’ . . . 

The general conclusion w'hich can be drawn from the practice of succcssixe 
British Governments is that they do not recognize the doctrine that changes in the 
balance of power, or in the relative strength and influence of the contracting parties, 
or in other circumstances of this nature, can be advanced cither as a ground of the 
discharge of a treat)- il^so or as entitling nne part)- to terminate or mi»dif\- a 

treaty without the consent of the other. . . . 

On the other hand, successive British Governments have been read)’ to regard a 
change in political conditions as a ground for a rc-examination of a treaty by all 
parties and have been willing to enter into conference with that object when there 
w^ere any prospects of an agreed revision resulting.’ 

Effect of Political Changes —Editorial Note.^^^ Changes in the form of gov¬ 
ernment of a state, or change from one ruler or one administration to another, do 
not terminate or modify its treaties.^®* 

When a state ceases to exist, however, its treaties come to an end, and the treaties 
of its successor apply to the people and territory concerned. Thus, on the annexa¬ 
tion of Texas and Hawaii, treaties of those republics w cre deemed tenninared, and 
United Stares treaties extended to their territories. Where, despite control by an¬ 
other state, some degree of international personality remains, treaties with respect 
to wdiich the annexed or protected or controlled state retains its international com¬ 
petence remain in force. Thus, establishment of a protectorate docs not necessarily 
and automatically terminate treaties between the protected state and third states. 
(For example, Morocco remains bound by various international conventions des¬ 
pite the French and Spanish protectorates.) Similarly, formation of the German 

io® Quoted with permission of Columbia University Press. 

107 Cf. p. 283 infra. 

10® Sec 5 Hackworth, International Law 360; Harvard Research in Inrcrn.irional 
“Treaties,” 29 Am. /. ImU L. Supp. 1044 (1935;. .Sec also p. IV5 infra. 'I'he Soviet Government 
has at rimes a.ssertcd its freedom from certain treaties coni luded by prior Russian Govcminents, 
but appears to recognize the continuing validity as to the Soviet Union of other pre-Soviet Rus¬ 
sian treaties. See Harvard Research, loc, cit., 1052-1054; Hazard, “TJte Soviet Union and Inter¬ 
national Law,” 43 III. L. Rev. 591, 594 (1948), 
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Empire in 1871 left unaffected the treaties of the Cierman States on such matters as 
extradition, as long as they retained control thereoverJ^^’ 

In the absence of special arrangements on the subject, such as usually accompany 
the l>irth of a new state, it appears that new states formed by separation from or 
dissolution of another state do not start out life with the treaty rights and obliga¬ 
tions of the parent state (save for those so local in character that they may he 
deemed to “run with the land”). Thus, when the United Stales became independ¬ 
ent, it was not regarded as subject to the British treaties previously in force with 
other stares, (riowcver, occasional precedents can be found in which third states 
have insisted, and arbitral tribunals have held, that new states were bound by 
treaties of their “parents.”) Similarly, when a piece of territory is transferred from 
State A to State B, the treaties between State A and third states normally cease 
lo apply to that territory, and by the better view' the treaties between State B 
and third states thereafter applx* to the ceded territory.^^^^ 

5 IIACKWORTM, DIGEST OF INTERNATIONAL LAW 356-357 

Article 19 of the Covenant of the League of Nations provides: 

“ Ehe Assembly may from time to time advise the reconsideration by Members 
of the League of treaties which have become inapplicable and the consideration of 
international conditions w hose continuance might endanger the peace of the 
world.” 3 Treaties, etc. (Redmond, 1923) 3329, 3342. 

With reference to article 19 of the Covenant of the League of Nations, Sir John 
Fischer Williams w rote: 

. . Even if the whole Assembly (wdth the exception of the parties interested) 
is unanimous in advising the reconsideration of a treaty, the pressure applied to 
the recalcitrant contracting Power is moral pressure only; no legal o!)ligation to 
revise the treaty has been created. If it is desired to contend as a legal proposition 
that a treaty is no longer binding because essential conditions, moral or material, 
have changed, the forum to which resort must be had is not the Assembly, but the 
Permanent Couft. The ground covered by Article 19 is not that of the doctrine 
of rebus sic stmitihvs. The importance of the article from the international lawyer’s 
point of view' is that it indicates a growing consciousness of the need of having in 
reserve a powxr, w-hich even if for the present it acts by persuasion is in essence a 
legislative powxr, to modify not merely existing international contractual obliga¬ 
tions, but international conditions generally in the interests, not merely of the 
parties to a treaty, bur of the whole international community.” “The Permanence 

Tcrlinden v. Ames, 1S4 U.S. 270 (1902); The Sophie Ricknicrs. 45 r.2d 413 (S.O. N.Y. 
1930); Flcnsburgcr Dampfcrcompagnic v. United States, 59 F.2d 464 (Cr. Cls. 1932); 5 Aloore. 
Intcmaiional Lmv 353-356; 5 Hackworth's Digest 367; Reeves, “'I’he Prussian-American 
Treaties,” II Atru /. IntU L. 475 (1917). On the final termination of such treaties of the German 
States, consc<Fucnt to the iransforniarion uf Germanv into a iinitarv stare in 19 >4, see Ricscnfcld, 
31 /Iw././w/V L 720 (1937). 

n»On the general subject, wiili respect to which ihe law is far Irtnn clear, see 5 Moore. 
InteTrtatwmil Law 341-344; McNair, Law of Treaties 450 (I9is.); 5 Uackwiirth, hnernatiunal 
Law 362 363, 366 369; 2 Hyde, Imemaiioml Law 15>8 1541 (2d cd., 1945); Jones, “State Suc- 
cessi<in in the Matter of 'Freaiies,” 1947 Krif VM. hill L. lot); Jenks, “State Siiccessitui in Ke 
s|>ec! of Lawmaking rreaties," 1952 id. 105. 

Despite the political changes which had taken place, the 1X99 con\eiirion on tenure of real 
property between the United States and Great Britain has been held applicable to Ireland and 
to Irish nationals holding land in the United States; 5 liackwoith, International Law 369; 
Hanafin v. McCarthy, 95 N.ll. 36, 57 A.2d 148 (1948). 
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of Treaties,” 22 A.},LL, (192S) 89, 102-10^. See also Williams. Aspects of Modem 
1nteniaiio7ml La'iv (1939) 94, 100-101. 


Note 


Of course, the parties to a trcar\- may proviile for its future revision.*" 7"hc difficult 
problems arise when the parties have nor made provision for future revision, and when 
one or more parries want a change but at least one party wants t(» maintain the treaty 
without change. J. V, Williams, Intcriiatiomil Chaii^^c iwd IntcrnatioTtal Peace, p. 76, 
summari/.es the situation in saying; “T he condition of the permanence of treaties is 
that they should not exclude possibilities of peaceful modification, and contrariwise 
the condition of the possibility of peaceful modification is that treaties should be faith¬ 
fully observed and that the world be not disturbed by constant efforts at their re¬ 
vision.” 

Pointing our that this “prf»blem <»f oppressive (»r obsolete treaty obligations” is only 
one aspect of a much wider problem. Briefly writes: “We may well hold that the 
obligation of a treaty comes to an end if an event happens w Inch tlie parties intended, 
or which wt arc justified in presuming they would have intended, should put an end 
to it; die more difficult problem concerns an obligation which tlic parties did not intend 
to be ended, but which it would be oppressive to enforce, and w hich will probably in 
fact be violated, in the events which have happened. It is because so many writers 
have sought to find in rebus sic stavtilms a solution for this latter problem that tlie 
doctrine has become one of the most contrf)versial in internarional law'. But it is a 
mistake to think that by some ingenious manipulation of existing legal doctrines we 
can always find a solution for the problems of a changing international world. That is 
not so; for many of these problems- and c»pprcssi\c treaties are one of them — the 
only remedy is that states should be willing w take measures to bring the legal situati«m 
into accord with new* needs, and if states arc not reasonable enougii to do that, we 
must nor expect the existing law^ to relieve them of the consequences. Law' is bcnind 
to uphold the principle that treaties arc to be observed; it cannot be made an instrument 
for rev'ising them, and if political motives sometimes lead to a treaty being treated as 
‘a scrap of pajier’ we must not invent a pseudo-legal principle to justify such action. 
The remedy has to be sought elsewhere, in political, not in juridical action.” J.a^v of 
Nations, pp. 247-248 {4th ed., 1949."^ 

This problem of revision, or “peaceful change.” was much discussed on the eve of 
World AVar II.*" 7'hc problem is to establish and use procedures whereby changes 
may be made in the inteniational legal order to meet changing economic, political, 
social, and strategic conditiems. In case all parties concerned wish to bring about the 
change, exi.sting machinery and procedures are not inadequate. The trouble arises 
wfficn one or more f)f the states involved is unwilling to agree to the change desired 
by another. How' far has anything in the way of legislative or governing poxvers, 
necessary to meet such a situation, been conferred on organs of the Lnited Nations? 

For example, see United Nations Charter, article 109. Sec Wilson, “Revision Clauses,” 
28 Am, Pol, Sci, Rev, 901 0934); Heicher and Eagleton, “Prol)Iems of International Legislation,” 
8 Temp, L,Q. 505 (1934); S. Kngcl, “Les Clauses dc Revision dans Ics ’Fraites Intcrnaiionaux 
Mulcilatcraiix de TApres-Guerre,” 66 Rev. Dr, InPl et de J.effhl. Comp. 529, 708 (1939). 

"2 Quoted with permission of Oxford University Press. 

Quoted with permission of Clarendon Press. 

See, inter alia, Dunn, Peaceful Change; Crurwell, History of Peaceful Change in the Mod¬ 
ern World; Angus, Problem of Peaceful Change in the Pacific Area; Strupp, Legal Machinery 
for Peaceful Change; all w’crc published in 1937, 

See gencmlly, concerning revision of treaties and Article 19 of the C(»venant, I Oppenhcim's 
International Lau\ § 167 (Laiirerpacht’s 7th ed., 1948); M. M. Radoikovitch, La RMsion dcs 
Traites et le Pacte de la Societc des Nations (1930); H. Z. Hu, Treaty Revision tmder Article 
Nineteen of the Covenant (1931); A. Wigniolle, La Societc des Nations et la Revision des 
Traites (1932); Potter, Article XIX of the Covenant of the League of Nations (Geneva Re¬ 
search Centre, 1941); P. H. von Eschcr, Die Revision dcr intemationalen Vereinbarungen (1947). 



Chapier III. 


iMKiMBRRSIlIP 


IN FHRINTRRNA I lONAI. COMMUNITY 


Introductory note. Under the generally recognized theories of international 
law, this system of law applies only to states, and more recently to international 
organizations, as the “persons” who have rights and duties under international 
law. In asking, “Who are the subjects or persons of international law?,” our chief 
concern is whether a certain group of individuals is a “proper party” f<»r whatever 
proceeding is under consideration, whether it be a question of participating in a 
treaty, appearing as plaintiff or defendant before an international tribunal, joining 
an international organization, demanding recognition by other groups of in¬ 
dividuals of rights created under its authority, etc. 

( ieriain groups, such as those constituting the United States, France, the United 
Kingdom, and so forth, are recognized by all as “states” having full rights and 
duties under international law in their relations with like groups. Likewise, it is 
clear that such political groui)s as the State of Michigan, the nuinicipalitx' of Paris, 
or the Ferritorv of Alaska do not carr\’ on international relations or make treaties, 
and arc not regarded as having rights and duties under international hnv. Similarly, 
it is the United Stares, rather than the State of Texas, wdiich is held responsible 
under international hnv to Mexico in the event that a Mexican suffers, at the hands 
of the I'exas authorities, treatment which is in violation of international legal stand 
arils. 1 he relations of such entities as business corporations, labor unions, churches, 
and cultural groups, w hethcr with foreign governments or with like non-political 
groups in other countries, arc similarly regarded as falling outside the primar\' 
sphere governed by international 

It has been traditionally accepted that international law' is made by states, witli 
the result that when the recognized groups have joined in the requirement that 
only “states” arc “proper parties” in certain situations, they have themselves 
afforded the criteria hv wdiich the “statehood” of other groups has been judged. 

A group need not alwaN S he a state, however, in order to be a proper parry. The 
ke\' question is what the “states” who laid down the rules for this particular pro¬ 
ceeding or transaction intended to he the qualifications of a proper party. I'hus, in 
some instances colonics or other entities are permitted to become parties to treaties 
or to become members of international organizations. Likewise, it is sometimes not 
enough to he a state.' Although onI>- states can ordinarily sue or be sued before 
international tribunals, tlicre is nothing to prevent states from creating international 
tribunals before wdiich individuals or other entities may bring matters directly.- 

* Cf. the rcqiiirenicnrs of ]ijcn)l>crsliip in the l.caguc of Nations, p. J73 infra. 

- See p. 208 infra. 
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The question of “proper parties” in each instance is settled by those aircadv 
acknowledged to he proper parties for the purpose of making international Ia>\ 
rules. Historically, only states were considered to belong to this category In \\ 
cent rimes, the active participation of many international organizations in inter 
national relations has giv'cn these organizations the opportunity to participate, to ;i 
limited extent, in this law-making function. For many >'cars groups rccogni/ed as 
helligerenrs have l)ecn treated as ha\ing certain international law rights and duties, 
u bile insurgents nor yet accorded belligerent rights with respect to neutral stares 
have some degree of international legal personality.^* For some pur|)Oses, even in 
dividuals have status as “persons,” as “proper parties,” in international law. The 
(|uesrion of how far indiv idiials (and corporations, associations, and the like) mav 
be regarded as “subjects of international law,” having rights and duties directlx 
under that law, has been widely debated of late.* It may be concluded that there 
is nothing inherent in the international legal s\ stem making states the only “propei 
parties” for all purposes. Through the action of these dearly acknow ledged inter 
national pcrs(»ns, even their highest function, that of the making of initrn.itional 
law, can be shared with other groups or with individuals. 

This chapter will deal first with the characteristics of those groups regarded a? 
states; then with other international persons; and finally w ith recognition of stare: 
and their governments by other .states, and the consc(|ucncc of such recognition oi 
of the lack of recognition. 


Scciioii .4. States ^ 

L Definition. 


1 HACKW'ORTH, DIGEST OF INTERNATIONAL I.AW 47 

The terms stale and nation arc frequently used intcrchange.ildy. The leiin 
“nation,” strictly speaking, as evidenced by its etymology {nasci: to be l>orn), 
indicates relation of binh or origin and implies a common race, usually charac¬ 
terized by community of language and customs. I'hc term “.state” — a nuui 
specific term — connotes, in the international sense, a people permanenilx’ occiijiy- 
ing a fixed territorx', bound together by common laws and customs into a body 
politic, possessing an organized government, and capable of conducting relations 
with other states. T he term thus refers to an organization or instit ution — relation 
between people. States, generally speaking, may be broadly classified as sovereign 
or indejiendent .states and as dependent or semi-sovereign states.** 

3 .See p. 261 infra. 

■* See p. 206 infra. 

■'*See Brierly, Lav: of Naiions, cli.ip. 4; 1 Hyde, Inuniational Law 21-146 t2d eil., 1045), 
I Oppenlieiiii International Law 63-128 (7tli ed., 1948); 1 Hiickwonii hitcrnational Law, 
chap. 2. 

Rice, “Nation v. State; Judgment for Nation,” 44 /In:. /. Int'l /-. 162 (1950; urges the use c»l 
“narinn" instead of “state" as rhe pnjpcr rcrin in inicrnarional l.iw . df. “State vs. \a?i<Hi: I'resh 
Kvidence Admitted — Issue Held Non-Justiciable,” 44 ,1m. /. ////V L. 577 (1950). 
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CONVENTION ON RIGHTS AND DUTIES OF STATES, 
MONTEVIDEO, 1933 
U.S. Treaty Scries 881; 49 Star. 3097 

Art, L riic Stare as a person of international law should possess the following 
(liialifications: a)a penvianent population; b) a defined territory; c) government; 
and d) capacity to enter into relations with other States. 


Note 


W'^liich of these characteristics of a state is most important from the standpoint of in¬ 
ternational law ? May it perhaps he said that any political entity which in fact carries on, 
or is entitled to carry on, international relations as an entity, whether through its own 
agencies (as is the ordinary ease) or through the agencies of another state to whom it 
has dclcgateil the authority to act on its behalf, is to be regarded as a “state” for the pur¬ 
poses of international law ? 


THE. HELENA 

(ireat Britain, High Onirt of Admiralty, 1801. 4 Ch. Rob. 3 

I bis w as a c;isc of a British ship, which had been taken, on a voyage from SafTct 
to Lisbon, by an Algerine corsair, and sold by the Dey of Algiers to a merchant ol 
Minorca, and by him sold, on the surrender of the island of Minorca to the British 
arms, to the present lu)lder, a merchant of London. On coming into the port ol 
l.ondon, a warrant had l)cen applied for to arrest this ship on the part of the fornici 
British proprietor; but the ("ourt refused a warrant, and directed a monition to 
issue, calling on the possessor to shew cause, why she should not be restored to the 
former British ow ner. 

[I'hc arguments of counsel and part of the opinion arc omitted.] 

Sir W. Scorn This is a question arising on a ship, which has been purchased by 
a British merchant of a Spaniard. A claim is now given on the part of the original 
British proprietor, on a suggestion that the vessel, while sailing as his property, 
w as captured and carried into the Barbary States, and there sold to the Spanish 
merchant, from whom the present holder purchased. . . . This ship appears to 
have been taken l)y the Algerines, and it is argued, that the Algerines are to be 
considered in this act as pirates, and that no legal conversion of property can be 
derived from their piratical seizure. Certain it is, that the African States were so 
consiilcrcd manv veal's ago, but they have long acquired the character of estab 
lished governments, with w hom we have regular treaties, acknowledging and con 
tinning to them the relations of legal states. So long ago, as the time of Charles 2d, 
Molloy speaks of them in language, which though siiflicienily quaint, expresses the 
true character in whieli they were considered in his time. — “Pirates that have 
reduced themselves into a government or state, as those of Algier, Sally, Tripoli, 
'Eunis, and the like, some do conceive ought not to obtain the rights or solemnities 
of war, as other towns or places: for though they acknowledge the supremacy of 
the Porte, yet all the power of it cannot impose on them more than their (»wm wills 
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voluntarily consent to. The fjimoiis Carthage having yielded to the \icrorious 
Scipio, did in some respect continue, and began to raise up her drooping um ers, 
rill the knowing Cato gave council for the total extirpation; out of the ruins of 
which arose Tunis, the revenging ghost of that famous city, who now w hat open 
hostility denied, 1)>' thieving and piracy continue; as stinking elders spring from 
those places w here noble oaks ha\e been felled; and in their art are become such 
masters, and to that degree, as to disturb the mightiest nations on the western 
empire; and tlunigh the same is small in lugness, \ et it is great in mischief: the con¬ 
sideration of w hich put lire into the breast of the aged Lew is IX to burn up this 
nest of wasps, who having eijiiipi out a fleet in his way for Palestine, resolved to 
liesiege it: w hereu[)on a c<»imcil of w ar being called, the ijiiestion was, whether the 
same should be summoned, and carried, it should not; for it was not fit the solemn 
ceremonies of w ar, should f)c lavislicd away on a company of thieves and pirates. 
Notw ithstanding this, Tunis and 'Fripoli and their Sister Algicr do ar this day 
(though nests of pirates) obtain the right of legation. So that now^ (though indeed 
pirates) yet ha\ ing acquired the reputation of a government, they cannot propei ly 
lie esteemed pirates, but enemies/' Molloy, p. 33, sect. iv. 

Althmigh their notions of justice, to be observed betw cen nations, differ from 
those w hich we entertain, we do not, on that account, venture to call in (luestion 
their public acts. As to the mode of confiscation, which may have taken place on 
this vessel, whether by formal sentence or not, we must presume it was done regu- 
larl\' in their way, and according to the established custom of that part of tlie 
world, ‘That the act of capture and condemnation w as not a mere private act of 
depredation, is evident from this circumstance, that the l)ey himself appears to have 
been the owner of the capturing vessel; at least he intervenes to guarantee the trans¬ 
fer of the ship in question to the Spanish purcliaser. 'Fherc might perhaps be cause 
of confiscation, according to their notions, for some infringement of the regula¬ 
tions of treaty; as it is by the law^ of treaty only that these nations hold themselves 
bound, conceiving (as some other people have foolisldy imagined) that there W 
no other law of nations, but that w hich is derived from positive compact and con¬ 
vention. Had there been any demand for justice in that countr\' on the parr of the 
owners, and the Dey had refused to hear their complaints, there might iierhaps 
have been something more like a reasonable ground to induce this court to look 
into the transaction, bur no such application appears to have been made. The Dey 
intervened in the transaction, as legalizing the act. Lhc transfer apjicars, besides, 
to have been passed in a solemn manner before the public officer of the Spanish 
Government, the Spanish Constil; and in the subseqticnr instance, the property is 
again transferred to the present possessor, under the public sanction of the Judge 
of the Vice Admiralty (Jourt of Alinorca. 

Under these circurn.stances, I think it is now much too late for this Court to 
interfere for the purpose of annulling these several acts of transfer, wdiich appear to 
nave been made, in both instances, w ith perfect good faith on the parr of the 
several purchasers, and for an C(|uivalenr considerati(#n. Without considering ai 
all the question, what rule would have licen applied to the case of a bona fide 
purchase from a piratical captor, I shall dismiss the party, and decree the ship to be 
delivered to the British purchaser. 

Party dismissed. 
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2. Participation in Treaties and International Organizations. 


1 HAC:KVV()R1 H, DIGEST OF INI ERNATIONAL LAW 50 

In its instruction of June 17, 1929 to the chairman of the American Delegation 
to the Conference for the Revision of the Geneva Con\'cntion of 1906 and for 
Framing a Code for Prisoners of W^ar, the Department of State said: 

This Government has no objection to the presence of representatives of the Inter¬ 
national Red Cross and the Sovereign Order of Malta at the meetings held for a revision 
of the Geneva Convention of July 6, VK)6 and for the formulation of a code for prisoners 
«)f war. 

'I'his Government, however, is strongly opposed to granting the Internarional Red 
Cross or the Sovereign Order of Malta plenipotentiary status at the Conference in 
question, and since these organizations are not sovereign states it would oppc)se any 
proposal destined to allow either of them to vote in the Conference or to sign any in- 
smiinent emanating from the Conference. Moreover it feels that since these organiza¬ 
tions are not sovereign states they should not be given an>’ function in the administration 
of the code after its adoi)tion by the powers- In its note of I‘*el>ruary IS, P^29, this 
Go\ernment so inhirnied the Swiss f lovernmenr. 


Note 

'The International Committee of the Red Ooss is a private organization composed of 
Swiss nationals, wliich in fact was given certain functions under tl'C Prisoners of W'ar 
(Convention concluded at the Cicneva (!^onference of 1929. 47 Star. 2021. The Siwereign 
Order of Malta, created in Jerusalem during the Crusades, formerly held various 
territories, but f(;r inan>' years it has been a religious and philanthropic organization 
having headquarters in Rome. Regarding its status in Italian law, sec Annual Digest 
1931-32, (^asc 46, The Argentine Senate decided July 13, 1949 that .Argentina and the 
Order siiould exchange diplomatic representatives, having ascertained that the Order 
had diplomatic relations with the Holy See, Spain, San Marino, Haiti, and several other 
states."^ During the |)eriod after annexation of the Papal States by Italy in 1870 and 
before the creation of the State of Vatican City under the Lateran Treaty with Italy in 
1929,^ the Holy See was for various purposes treated as an international person.'* 

The (Covenant of the I.eague of Nations provided in Article 1 that “Any fully self- 
governing State, Dominion or Colony not named in the Annex may become a Member 
of the League if its admission is agreed to by tw-o-rhirds of the Assembly,” and other 
conditions were met. The Stature of the Permanent Court of lnternari(»nal Justice, 
adopted in 1920, provided in Article 34 that “Only Stares or Members of the League of 
Nations can be parties in cases before the ('ourt.” Apparently the latter term was chiefly 
to cover the British Dominions, as to w^hose status sec p. 182 wfra. Article 34 of the 
Statute of the International Court of Justice provides that “Only states may he parties 
in cases before the Court.” The United Nations Charter provides for membership only 
by “states,” adding in Article 4 that the prospective members must be “]H‘acc-loving,” 
and that tlicy must “accept the obligations contained in the present Charter and, in the 
judgment of the Organization, arc able and willing to carry out these ol)ligations.” 

The agreements constituting other international organizations sometimes provide for 
membership only of states, and sometimes provide that other entities may obtain mcm- 

Argentina, Senate, Orden Militar de Malta (194^^). See also Nanni v. Pace and Sovereign 
Order of Malta, A7i?2ual Digest, 1935-37, Case 2 (Italian Court of Cassation, 19vC) ; l Oppen- 
heim’s Ivterfiatioftal Law 5 105 (Lauterpacht’s 7tli ed., PMS). 

8 23 Am. J. Intn L. Supp. 187 (1929). 

® Cf. 1 Oppcnhcini, International Law S§ 104-107 (7th ed., 1948). 
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bersliip on an apparent par with states. Thus, tlic Universal Postal Union is formed 
under the Universal l^xstal Convention, applicable to “countries,” w hich include insular 
possessions and colonics. 'Fhc Charter of the prop(»sed international 7'rade Organization 
provides for membership by stares, and also by “tlu»sc separate customs territories” on 
whose behalf membership is accepted by “the comi^etent Member having responsibility 
for the formal conduct of its diplomatic relations,” at least when it is “aiitononu>iis m 
the conduct of its extenial commercial relations” (Art. 71). I'lie Constitution of tlie 
V\ orld Health Organization provides for associate inemhership of “ I'crritories or groups 
of territories w^hicli arc not responsible for the conduct of their international relations,” 
upon application made “by the Member or other aiitlu^riry liaving responsibility for 
their international relations” (Art. 8.). Regarding treaties made by parties not fully iC' 
garded as states, sec 5 Hackworth, /ntcrnatlomil La'll' 153-15-4; Harvard Researcli in 
International Law, Treaties, 29 Am. j. hnl L. Snpp. 699, 700, 706 (1935). Did the ad¬ 
mission of Ukrainian S.S.R. and Byelorussian S.S.R. to the United Natiojis, and their 
participation in the Italian and Balkan Peace Treaties of 1947, make them “states” foi 
purposes of international law? For example, W'ould they be entitled to appear before 
the International Court of Justice? 


LIECHIENSTEIN AND LEAGUE OF NATIONS 

1 Hack worth, I)i^^cst of Interval iona! Laiv 48-49 

I'he report made to the First Assembly of the League of Nations b>' the l^'ifth 
Committee (on Admission to the l.eaguc), December 6, 1920, said w ith reference 
to the Principality of Liechtenstein: 

'I'he Government of the Principality of Lichtenstein has been recogni/ed dc jure 
by many States. She has concluded a number of I’reaties wdth various States. . . , 

I'hc Principality of Liechtenstein possesses a stable Government and lixed frontiers... 

There can be no doubt that juridically the Principality of Liechtenstein is a sovereign 
State, but by reason ol her limited area, small population, and lier geographical position, 
she has chosen to depute to others some of the attributes of sovereignty. For instance 
she has contracted with other Powers for rlic control of her Customs, the administration 
of her Posts, Telegraphs and Telephone Services, for the diplomatic rei)re.senration of 
her subjects in foreign countries, other than Switzerland and Austria, and for final 
decisions in certain judicial cases. 

Liechtenstein has no army. 

For the above reasons, we are of opiniem that the Principality of Liechtcnsiein couKl 
not discharge all the inrernatitmal ofdigarions which w'ould be imposed fin her by the 
Covenant. 

Liechtenstein was denied admission to the League by vote of the Assembly on 
December 17, 1920. I..cague of Nations, Records of the First Assembly: Flcnnry 
Meetings (1920) 667, 652. 


Note 


Liechtenstein, however, was permitted to be a ivarty bebire the Permanent (Joint of 
Inccrnaciona] Justice in the Gcrllczy (Jasc again.st Hungary, instituted in 1939 and never 
brought to a hearing. 4 Hudson, World Court Reports 495. I'hc United States cntereil 
into an extradition treaty wHrh Liechtenstein in 1936, (50 Star. 1937) and has had con¬ 
sular representation in Liechtenstein. 

Such small stares as Andorra, Idechren.srcin, Monaco, and San Marino were nor ad¬ 
mitted to membership in the League of Nations or the United Nations, but d(^ hold 
membership in various technical international organizations. 
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Regarding the special status accorded Switzerland as a member of the League of 
Nations, in view of its being a “neutralized state,” see 1 Hackworrh, Ivtcrvatwnal Lav) 
66-69. Switzerland has not applied for membership in the United Nations. Both Switzer¬ 
land and Liechtenstein participate in the work of the International Court of Justice; cj. 
Article 35 of the Statute of the Court. 

On meinbershio in the United Nations, see Advisory Opinions of May 28, 1948, LC./ 
Reports, p. 61 (1947-48); and of May 3, 1950, ?V/., p. 4, 1950. 


INDONESIAN CASE 

Before tlie Security Council of the United Nations, July 31-August 1, 1947 
(United Nations, Security Council, Official Records, 

July 31 and August 1, 1947; 3 U.N. Weekly Bulletin 215-225.) 

fin comniiinicntions of July 30, 1947, the governments of Australia and of India 
called to the attention of the Security Council the hostilities that had broken out 
benveen forces of the Indonesian Republic and forces of the Netherlands. On 
July 31, 1947, the Security Council invited representatives of the Netherlands and 
of India to take their seats at the Council table. When it was suggested that a 
representative of Indonesia participate in similar fashion, the representative of the 
Netherlands, Mr. van KlcfFens, stated:! 

What is the Republic of Indonesia? I wish to remind the Council that this is a 
misleading name. Indonesia is that whole archipelago reaching from Sumatra in 
the west to New Guinea in the cast, in which at the present moment there is not 
only the Republic of Indonesia which comprises geographically only the islands 
of Ja\a and Sumatra and is not designed to comprise any more than that — but 
there arc also the States of Eastern Indonesia — comprising Celebes, the Aloluccas, 
the Lesser Sunda Islands, and a number of other islands in the east of the 
archipelago — and the Stare of Borneo. These two States, together with the 
Republic of Indonesia — which, I cannot repeat often enough, comprises only the 
islands of Ja\ a and Suiriatra — arc destined to be affiliated, associated, and 
federated into .something which, according to the Agreement of Linggadjati — 
with which the Council, 1 take it, is familiar — is to be called the “United States 
of Indonesia.” The Stntc-ro-bc, and no other state in those regions, is, according 
to that Agreement wliich bears the signature of the representative of the Republic 
of Indonesia, to be a sovereign, democratic State on a federal basis. 

'i*hc Republic of Indonesia is nor a sovereign State any more than the State of 
I astern Indone.sia or of Borneo. It never has been a sovereign State. It is a 
political entity to be affiliated ultimately with the two other States I have named, 
and to be part of a federation. It has a Government which is only de facto. 
But the government of u hat? Of a sovereign State? No, not of a sovereign State, 
hut a Stare in the nature of — I mention this with all due respect to these States 
with winch the Republic of Indonesia, plus Eastern Indonesia and Borneo, is com¬ 
parable — let us say. New York or Utah or New South Wales or Parahiba in 
Bra/il, or a slate of the United States of Venezuela. Since that is so, 1 submit there 
is no justifiearion for asking a political entity of that kind to be admitted to this 
Council table. 

I'o complete the picture of the true legal status of tlie Republic of Indonesia. 
I may recall that it was founded as a political weapon by the Japanese in Saigon. 
I he present President of the Government of the Republic of Indonesia, Mr. 
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Soekanio, was suinnioncd to Japanese headquarters just before the capitulation of 
japan and v as ordered there to found or establish this political entity, which he 
did. I repeat that it has never been recognized as a sovereign State by anyone. 
The Covernnient has received only de facto recognition for what it is — namely, 
an entity to be affiliated and federated with these two other states when the time 
comes, and wc hope that will be very soon indeed. 

fin reply on tliis point, Colonel Hodgson of Australia .said:] 

The Council should also note that the hostilities proceeding arc not merely 
police action but arc in fact warfare; that is, in inteniationai law, arincd conflict 
between two States. It can be clearly established that the Republic of Indonesia 
docs constitute a State. 

First, the original Nethcriands-Indoncsian Draft Agreement of 15 Novemlier 
was negotiated and initialled by representatives of the two Governments, the 
Netherlands and the Republic of Indonesia. 

Secondly, the Government of the Republic of Indonesia has been recogni/.ed bv 
the Netherlands Government as exercising de facto authority over la\ a, Madura 
and Sumatra by the Linggadjati Agreement, article I. 

Thirdly, the Republic of Indonesia has been given de facto recognition b\' a 
number of other Governments including the United Kingdom, United States, 
India, members of the Arab League and Australia. We understand also that I' g>'pt. 
Syria, and Iraq have given diplomatic recognition, and that Egypt and Syria 
have concluded treaties of friendship with the new State. Indeed, the Arab League 
as far back as 18 November of last year, proposed that the Arab States should 
consider recognizing the Republic. 

Lastly, in the Linggadjati Agreement under article XVII, there is pro\ isitm for 
the President of the International Court of Justice to nominate the Chairman of an 
arbitration bod\'. This is significant. As the members are aware, only States may 
be parties in cases before that Court. 

The de facto recognition referred to has not been withdrawn, and it follows 
that the Republic of Indonesia is a State in international law. Having established 
this, and having noted that a breach of the peace has occurred, then clearly the 
Security Council has not only the right but the duty to take appropriate measures. 
What are appropriate measures? 

[On this point Mr. Sen of India added: ] 

In ,so far as the Netherlands Government itself is concerned, it might interest the 
Security Council to hear Article I of the Linggadjati Agreement itself. Article I 
states: “The Netherlands Government recognizes the Government of the Repub¬ 
lic of Indonesia as exercising the de facto authority over Java, Madura and Su¬ 
matra.” 

The question has been raised as to whether a .state can legally be regarded as 
a state, if it is not sovereign. I am not myself an expert on international law, but I 
should like to refer the members of the Security Council to certain authorities on 
the subject. I refer the Council to the well-known book on international law by 
Lord Birkenhead. On page 31 of the sixth edition of that book it is stated: “The 
requirement that, in order that it may be regarded as a state within the meaning of 
international law*, the .society must be a .sovereign independent State is however in 
no way essential to the concej>tion of juridicial relations between states.” . . . 

I, therefore, submit that it will not be an infringement of international law if 
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the Security Council extends an invitation to the Republic of Indonesia to attend 
the meetings of the Security Council. 

[Mr. El-Khouri of Syria stated:] 

The Government of the Netherlands concluded with the Republic of Indonesia 
an Agreement which was signed on 2 March 1947. The following day the Gov¬ 
ernment of the Netherlands submitted to the Secretariat of the United Nations a 
copy of that Agreement to be registered in the United Nations in pursuance of 
Article 102 of the Charter, w hich reads, “FAcry treaty and t\'erv international 
agreement entered into by any Member of the United Nations after the present 
Charter comes into ft)rcc shall as soon as possible be registered with the Secretariat 
and published by it.” 

VVe believe that the Government of the Netherlands considered that Agreement 
W'hich it concluded with Indonesia as an international agreement. It could not 
have been dcscril)ed as an international agreement unless it had been concluded 
l)etW'Ccn two independent states, each independent of the other. VV'hcn this Agree¬ 
ment w as published and made known to the w orld, all the w orld considered that 
Indonesia w-oiild be recognizxd as independent. 

My Government, as well as the other Governments of the Arab League, recog¬ 
nized the independence of Indonesia after it had been recognized by the Nether¬ 
lands Government. Our recognition was based on their recognition in accordance 
w ith the Agreement which was registered in the United Nations as an internation¬ 
al treaty. This is our first point. 

'The second point is that neither the Charter nor our rules of procedure stipulate 
that any state, to be considered a state, should have complete independence. We 
know’ that some states of the w orld do not have complete independence; they are 
independent, but not completely so, by viitue of certain agreements and certain 
treaties w hich bind them to other nations or to the United Nations, and w^hich 
limit their independence to a certain degree. But that docs not alter their inde¬ 
pendence and deprive them of the right to be treated as independent states. For 
this reason w'c consider that Indonesia should be considered an independent state 
and should have the right to enjoy the same privileges as other states. 

[At this point the President of the Council, Dr. Lange of Poland, ruled that the 
discussion on the invitation of Indonesia w^as postponed and that the Council should 
proceed to a consideration of an Australian proposal calling for a cessation of hos¬ 
tilities. In discussing the merits of this proposal, the representative of the Nether¬ 
lands said in part: j 

There is on the side of tlie Republic of Indonesia no (jucstion of full sovereignty. 
The sovereign pow'cr — and I think this has never been disputed yet — is the 
Netherlands, w hose Government has difficulties with one of its constituent ele¬ 
ments, not w ith an external element. We therefore contend; 

First, the Charier is not applicable to w hat is now happening in Java and Su¬ 
matra; and 

Secondly, that w hile it seems to us that that contention is adequate to rule out 
action of any kind, including an affirmative vote on the Australian draft resolution 
now before us, w e consider, in addition, that this is a matter essentially w'ithin the 
domestic jurisdiction of the Netherlands. 

[Discussing Art. 2, ^ 7, of the Charter:] 

.,. 7'his does not mean that wc are not anxious to proceed to a settlement w'ith 
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the Republic of Indonesia, Java and Sumatra on the basis of the Linggadjati Agree¬ 
ment at the earliest possible moment. VVe anticipate that conditions in Java ami 
Sumatra will very soon be such, thanks to our action, that discussions can be re¬ 
sumed with the Government of the Republic of Indonesia. Once order is restored 
and the common man is free again to express his opinion and is not cowering under 
threats of lawlessness and chaos, we shall be happy to inaugurate such talks 
promptly. This means, I hope, that our action will be concluded very soon. If a 
helping hand of some friendly power — for instance, of the United Stares of 
.'\merica — could be useful, we shall be only too glad to avail ourselves of it. 

The Charter has its limitations. 'I'he Security (>>uncil has no right to extend 
its limits. If the Council thinks that the Charter is inndc(]uate, let the United Na¬ 
tions write a better Charter. But let the Council not overstep the boundaries laid 
down in that Charter as it now, fortunately or unfortunately, is at present. As long 
as the text of the Charter is what it is today, it must be applied as it is at present. 
Some of us may regret that, but it is well-known the Charter was never meant to be 
a cure for all the evils and ills in this world. 

[The following day debate was resumed on the Australian resolution and vari¬ 
ous suggested amendments. In the course of this debate Mr. van Klcffens stated: ] 

I beg leave to inform the C(»uncil that I understand that the oiler of good olliccs 
has definitely been made by the United States Gov ernment. That l)cing so, I have 
been authorized by my government to make the following declaration: 

The Netherlands Government warmly welcomes the offer of good offices made 
by the Government of the United States of America, an offer which the Nether¬ 
lands Government gladly accepts. In view thereof, the Netherlands Government 
will be glad to enter into consultation with the Government of the United States 
of America in respect of the manner in which these good offices can best be made 
effective. 

[Mr. Johnson of the United States urged that the complicated legal questions be 
left aside for the time being and that action l)c taken calling upon the parties to 
the hostilities in progress to cease hostilities and to settle the dispute by arbitration 
or other peaceful means. J 

[Mr. Gromyko of the U.S.S.R. said in passing: J 

The Netherlands Government, and the representatives of certain other states on 
the Security Council, are trying to prove to us that the Indonesian Republic is not a 
sovereign and independent State and that what is going on in Indonesia should not, 
as they say, demand the attention of the Security Council. 1 find it impossible to 
agree with such an assertion. It is true that the Indonesian people are finding it 
difficult to achieve their independence and arc having to overcome nuinenMis ob¬ 
stacles, but they have already been very successful in achieving tliis purpose. 

Jt is a known fact that the Netherlands itself gave dc facto recognition to the 
Indonesian Government. Let us sec what this Agreement, to which the Nether¬ 
lands representative has referred, says. This Agreement, concluded between tlie 
Netherlands and the Indonesian Republic on 25 March 1947, says that the Ncrhci - 
lands Government, in accordance with Article I of the Agreement, recognized the 
Government of the Republic of Indonesia as the de facto authority and du facto 
Government in Indonesia. 

By this the Netherlands Ciovernmcnt undcrt(H>k a definite obligation — to re 
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spcct the Indonesian Government. Article I of this agreement, in fact, reads as 
follows: 

“'rhe Ncrlicrlands CJovcrnmcnt recognizes the Government of the Republic of 
Indonesia as exercising de facto authority over Java, Madura and Sumatra. The 
areas occupied by Allied or Netherlands forces shall be included gradually, through 
mutual co-operation in republican territory.” 

After the conclusion of this Agreement between the Netherlands and the Indo¬ 
nesian Republic, we know that the latter was recognized as an independent State 
by a number of other countries. As the representative of Syria has informed us. 
the Indonesian Republic was recognized by the Arab States. It was recognized by 
India. The United States of America and the United Kingdom accorded recog¬ 
nition. It may be said that the Indonesian Republic has not been recognized by a 
sufficient niiml)cr of states. This argument. 1 think, can be easily refuted. If wc 
look at the number of states which have recognized certain countries. Members of 
the United Nations, we would probably find that some countries have been recog¬ 
nized l)y fewer states than the Indonesian Republic has been. Such countries can be 
found, for instances, in Latin America, in Africa and even elsewhere. 

[In the course of a long discussion Colonel Hodgson added the information 
that: I 

. . . there is one significant thing which happened in the United Nations this 
morning which has a bearing on the subject. Another organ of the United Nations, 
the I'conomic and Social Council, passed a resolution with regard to the Interna¬ 
tional Trade Organization, inviting the Republic of Indonesia to be represented at 
the Havana Confcrencce. 

[Mr. Parodi of France unsuccessfully urged that the Security Council should 
submit the problem of its competence to the International Court of Justice. Mr. 
Lopez of Colombia said, in discussing the Australian proposals:] 

Is there really an analogy between the position of the de facto Government of 
the Indonesian Republic, which not only has been recognized by the Government 
of the Netherlands and several other Governments, but ^^■ith which the Govern¬ 
ment of the Netherlands is ready to continue negotiations after it has finished its 
military operations, and the position of one of the states of the United Stares of 
America in the ca.se of a strike of some magnitude? 1 repeat: Is there any true 
analogy between the tw o? I doubt it very much, 

fOn Augu.st 1, 1947, the Security Council adopted the following resolution:! 

The Security Council 

Noting with concern the hostilities in progress betw^cen the armed forces of the 
Netherlands and the Republic of Indonesia, calls upon the parties: 

(a) to cease hostilities forthwith, and 

(b) to settle their disputes by arbitration or by other peaceful means and keep 
the Security Council informed about the progress of the settlement.'® 

Note 

Couiriuinicatiniis weie .sMbse»|iKiill>’ received from represent a Mve.s of The Neiherlaixls 
and from the Vice-Premier of rlie Republic of hidtmesia, that the cease-fire order was 

Hyde, “Status of the Republic of Indonesia in Intelnarional Law,” ('of, I\ev, 
(1949); Sasiroaniidjoio and Delson, id. 344. 
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accepted by both sides. Troubles cimtinued in Indonesia, however, and the United 
.\ations through a Good Offices Commission endeavored to bring about a peaceful 
settlement of the affair. Finally, in the fall of 1949 direct negotiations at riic I lague 
led to agreement by The Netherlamls and Indonesian representatives upon a Charter of 
Transfer of Sovereignty from ’The Nerlierlands to the Republic of the United Stares (»f 
Indonesia, a draft Statute of Netherlands-Indoncsian Uni(»n, and agreement iipcMi tran¬ 
sitional and incidental matters. See C'ollins, “'riie United Nations and bulonesia,” Int. 
Conciliation No. 459 (1950). 


5, States of Unusual Lctral Sfatt/s or Capacity. 


1 HACKWOR FH, DICI ST OF IN FERNATIONAL LA\V 5S 

States may be said to fall into two general classifications, /.c., independent and 
dependent states. They may l)c more specifically classified as simple, composite, 
neutralized, vassal or semi-sovereign, and protected states. V’nriations in types of 
these classes arc numerous. Inrernatituial law is not especially concerned with 
names or classifications of stares or with their internal organization, so long as the\’ 
are able and willing to perform their international obligations. 'The nature of the 
legal bonds existing between political units of a stare, a mcinl)cr of the famil>' of 
nations, is regulated by domestic h\s\ I’he extent to which the sovereignty of a 
state is centralized, decentralized, or divided, tinder a particular union, federation, 
protectorate, ctr.y may however, have an important bearing upon the external re¬ 
lations of the stare with w hich inrernational law is concerned. 

Note 

In the case of a /Krsonal union, two or more wholly separate and distinct states haw 
the same ruling monarch, as was the case with Greai Britain and Hanover from 1714 to 
1837, or with The Netherlands and I.uxemhourg from IS 15 to IS9(). In a real union. 
tw’o stares are linked rogerher as a ‘‘compound power” (Oppenheinrs phrase), treaties 
and other intcrnatir)nal relations on behalf of the separate stares being undertaken by the 
union. Sweden-Norway from 1814 to 1905, and Austria-Hungary befr»re 19IS, are 
examples. In a confederation each member stare retains some degree of internal and of 
external sovereignty. No present example exists, l)ut the I'nited States from 1776 m 
1789, Germany from 1815 to 1866, and Switzerland prior to 1848 arc examples. Each 
of these drew closer together into a federation., in w-hich sovereignty for external pur¬ 
poses is exercised almost entirely, or entirely, by the central government. 'Hic United 
States, Switzerland, Canada, .Argentina, Brazil, Australia, Mexico and \"eneziiela are 
examples. Although States of the United States do not carry on international relations, 
those of Gcrinan\ did so in limited respects until 1934, and apparently the Swfiss Cantons 
may still have slight functions in international niattcTs. Article 2 of the Convention on 
Rights and Duties of States, concluded at Montevideo in 1933 states that “I'hc Federal 
State shall constitute a sole person in the eyes of iiuernari«)nal law.” 49 Star. 3097; U.S. 
Treaty Ser. No. 881. 

'Fhcrc are many rv pes t»f dependent states,** each largely governed Uy tlie facts of the 
particular situation. I'hey may lie called vassal states, protected .stares, protectorates, 

Regarding sucli entities and areas, see 1 I fackworrh. International Law 74-97; 1 Opt)cnhcin). 
Internatwval Law 55 90-94 (7th cd., 1948); I Hyde International Law 44 ff. (2d cd., 1945); 
Despagner, f.cs Vroiectorats (1896); Fngichardt, Les rrofertorats Anciens a Modernes (1896). 
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colonial protectorates, or by other names. TIutc is no unanimity as to the proper limits 
of the categories represented by each name. As the Permanent Court of International 
Justice said in its Advisory Opinion of Pebruary 7, 1923 on Nationality Decrees in 
Tunis and Morocco, “'i'lie extent of the powers of a protecting state in the territory of a 
protected state depends, first, upon tlie Treaties between tlie protecting stare and the 
protected state establishing the protectorate, and, secondly, upon the conditions under 
which the protectorate has been recognised by third powers as against whom there is an 
intention to rely on the provisions of these Treaties. In spite t^f common features 
possessed by Protectorates under international law, they have individual legal charac¬ 
teristics resulting from the special conditions iiiuler which they were created, and the 
stage of their development.” P.C././., Scr. B, No. 4 at 27, 1 Hudson, World Court 
Reports 143, 158. 

In some cases, such as the French protectorate over Monaco, the international legal 
personality of the protected stare clearly remains. In situations sucii as the British rela¬ 
tionship to the protected states of Muscat or Bahrein, the degree of authority of the 
protecting state may be comparatively slight but the occasions for international inter¬ 
course so infrequent that this suffices. In cases such as the French ])rotectoratc over the 
larger part (»f Mtirocco, witli a French official serving as the Minister of hVircign Affairs 
of the Sultan, the form c»f independence is often preserved in siiclt matters as treaties 
and the reccptitui of diplomatic and consular representatives, w'hile in fact the protected 
state is treated as a separate entin for carrying on foreign affairs, despite its effective 
control by the protecting state. In contrast, the so-called protc en'rates or colonial pro- 
tecTorarcs exercised by (ircat Britain and France over certain African and Asian areas 
appear to be merely modes of colonial administration. The protected native groups or 
tribes do not appear to Iv.nc any internatitmal legal personality in fact nor in legal 
theory, 

FIsewlicre, as with the relationships created in the earlier part of this century betw’cen 
the Ibiitcd States on the <inc hand, and C'uba, Panama, Haiti, and the Dominican Re¬ 
public on the other hand, the states receiving protection iituler treaties with the United 
Stares, and permirring more (u* less interference with their own internal and external 
affairs, were nor formally characterized as dependent states. In these countries more 
recent agreements have lessened the basis for any argiimcrir that from a legal standpoint 
they might be so considered at the present rime. HowTver, under the Treaty of May 22, 
1903 benvecn Cuba atul the United Stares, popularly known as the “Platt Amend¬ 
ment,” Cuba agreed that it “shall never enter into any treat)' or other compact wnth 
any foreign power or p(»wers which will impair or tend to impair the independence of 
Cuba, nor in any manner authori/c or permit any foreign powxr or powers ro obtain by 
coloni/arion or for military or naval purposes, or otherwise, lodgment in or control over 
any porricMi of said islaruU' Culm also agreed nor to assume any public debt, “to pay the 
interest upon w’hieh, and to make reasonable sinking-fund provision for the ultimate dis¬ 
charge of which, the ordinary revenues of the Island of Cuba, after defraying the 
current expenses of the (iovernment, shall be inadequate.” Furthermore, under Article 
III, “The riovernment of Cuba consents that the United Stares may exercise the right 
to intervene for the preservation (»f Cuban independence, tlic maintenance of a govern¬ 
ment ade<iuatc for the protection of life, property, and individual lihern^, and for dis¬ 
charging the obiigati<»ns with respect to Cuba imposed l)>’ the Treaty of Paris on the 
United Stares, now to be assumed and undert.aken by the Government of Cuba.” These 
provisir»ns have been specifically abrogated by the Treaty of May 29, ’:Q34 berw’cen 
Caiba and the United Stares, 48 Star. U>S2, Malloy (TrenwithU Treaties 4054. 

Regarding the international status (if any) of the American Indians, generally re* 
garded as “domesric tlepeiulenr nations,” see Clabn of the Cayuga Indians, supra. By Act 
of (Congress of March 3, 1871, Star. 556, “no Indian nation or tribe within the 
territory of the United States shall be acknowledged or recognized as an independent 
narion, tribe, or pow er with whom the United Stares may contract by rrean^; but no 
f»bIigarion of atiy treaty law fully made and ratified with any such Indian nation or tribe 
prior to March 3, 1871, shall be hereby invalidated or impaired.” See disctission of the 


12 33 Star. 2248; 1 Malloy, Treaties 362. 
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poiiticnl status of the Onondagas and of the Six Nations in the 16rh and 18rh cenruries 
by the New York Court of Claims in Andrews v. State^ 192 Misc. 429, 79 N.Y.S.2d 479 
(1948)^ where Gorman, J., said that “Their stubborn resistance iilriinarcly secured recog¬ 
nition of their claim to independence and territorial rights from France and England. 
They were recognized in nuKst places as sovereign allies of the Crown and were primarily 
instrumental in excluding their territory from French occupation.” The relations of the 
native states in India to the British Govemment, or more recently to the Governments 
of India and of Pakistan, arc somewhat analogous. They are not usually regarded af. 
governed by international law. See Scott, l.etter, 44 L.Q. Rev. 267 (1928).^* 


REPORT OF INTFR-1MPERI.\L RFLAl'IONS COMMm EE 
OF IMPERIAL CONFERENCE OF 1926 
Brit. Pari. Papers, Cnul. 2768. pp. 13-15; also in 21 Am. J. Int’l L. Supp. 21 (1927) 

The Committee .arc of the opinion that nothing would he gained l)y attempting 
to lay down a Constitution for the British Empire. Its \\ idely scattered parts have 
very different characteristics, very diflFerent histories, and arc at very diffcrcni 
stages of evolution; w hilc, considered as a whole, it defies classification and bears 
no real resemblance to any other political organi/ation which now exists or has 
ever yet been tried. 

There Ls, however, one most important element in it which, from a strictly con¬ 
stitutional point of view, has now, as regards all vital matters, reached its full devel¬ 
opment— we refer to the group of self-governing communities compf>scd ol 
Great Britain and the Dominions. T heir position and mutual relation may be 
readily defined. 77;ey are autonornous Coimimnities within the British Empire^ 
equal in status, in no way subordinate one to another in any respect of their dorn 
estic or external affairs, though united by a comuwn allegiance to the Crown, and 
freely associated as manbers of the British Coimnonwealth of Nations, . . . 
Everj* self-governing member of the Empire is now the master of its destiny. In 
fact, if not alw'ays in form, it is subject to no compulsion whatever. . . . 

Equality of status, so far as Britain and the Dominions arc concerned, is thus the 
root principle governing our Inter-Imperial Relations. But the principles of equal¬ 
ity and similarity, appropriate to status, do not universally extend to function. 


Note 


This report was adopted by a committee consisting of the Prime Alinisters of Canada, 
Australia, New Zealand, Union of South Africa and Newfoundland; and representatives 
of the Indian, Irish and United Kingdom Governments. T he lU^port nrogni/ed tha? 
India held a “special position” in the Conimonwealrh, under the GovcTiimcnT of biilin 
Act, 1919. It marks a step in the long course of evoIiiti(»u f»f the Dominions from British 
colonics to independent states. 

Following the esral)lishrnent of “responsible government” in the colonies, and the 
adoption of “free trade” in England, after 1846 the Canadian and Australian colonics 
sought to rake parr in commercial treaty negotiations her ween (ircat Britain and foreign 

13 On status of the American Indians, sec also J Afoore, Imcrnaiioval l.aw 30-35; Unitca 
State.s Deparmienr of Interior, Handbook of Federal Indian Law ^' 67 (C>»Iien, ed., 1942 ^ 
Snow, Oveuion of Aborisdnes in the Law aaid Vraetke of Nations (1921); Rodrigo Oetavit). 
“Lcs Saiivages Amcricains Devant Ic Droit,” .Academic dc Droit Intcniatiotial, 31 Rccueii dcs 
Corns 177 (1930-1). 
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succs. Coloiliul rcprcsiiiiaiives were gradually associated with Bricisli diplomatic 
officials, and gradually assumed a more important role in negotiations. By 1900 the 
actual negotiation of commercial treaties relating to the Dominions lay in the hands ot 
Dominion representatives, though until the J laJibut 1 rcaiy of 1923 between Canada 
and the I nired Stares (43 Stat. JS41) tlie British minister or ambassador served as a 
co-pienij)oreniiai\'. Alter IShlO tlie self-governing colonics were released from autt)* 
matic inclusion in the new British commercial treaties, though gi\'en tlie option to 
adhere, wliile after 1900 they were given tlie right to withdraw separately. From 187<1 
on, Indian and colonial delegations participated separately in postal conferences and 
other technical organizations, and some of these colonies liecamc separate parties to 
technical iiuiltilateral treaties. 

At the close of A\’orld W ar 1, the Dominions and India had separate delegations at 
the Peace Conference, and the parties to the Treaty of Versailles include d “I lis Alajesn 
rlic King of the iJnilcd Kingdom of (Jreat Britain and Ireland and eif the British Domin¬ 
ions beyond the seas. Emperor of India,” w ith separate signatures for Canada, Australia. 
Union of Sourli Africa, New Zealand and India, grouped together under the sigIlature^ 
for “Brltisli Empire.” As signatories of the 'rreaty of \"ersaillcs, these were named 
among the original Members of the League of Nations. 3 Malloy (l^edmond). Treaties 
3329. Mandates were conterred upon Australia, New Zealand, and South Africa. The 
abortive British-French Treaty for the Defence of France, signed in 1919, provided 
that it imposed no obligation on any of the Dominif)ns unless apiw>ved by the Dominion 
concerned, and tlie Siune lonmila was found in the Locarno 'Freaties of 192.L W’hen in 
1923 the Dominions were nor invited to the l.ausanne Conference whicli concluded the 
Peace Treaty with Fiirkey, Oanada made strong protest. T'hc Halibut Convention ol 
Mar. 2, 192.3 between the Ihiired States* and Canada (43 Star. 1841) was negotiated and 
signed by Canadian rejircsentatives without British participation. The Imperial Con¬ 
ference of 1926 recommended against the use of “the British Empire” as a party tc 
treaties. 

After the Iri.sh Free Slate had attained Dominion status in 1921-22, and become a 
I.eague Member in 1923, the British Imperial Government in 1924, at the reqiie.si 
of Ireland, accredited a .Minister in \\'ashington to handle matters “exclusively* relating 
to the Irisli Free State.” (iradiially, separate Dominion diplomatic representation was 
establislied with various foreign states, although tlie members of the Commonwealth 
still carry on relations with each other through C<>mmissioncrs instead of ambassadors 
or ministers, and do not maintain consuls in other parts of the Commonwealth. See 1 
Hackw'orrh hncrnat'ioiud Liiiv 64-66; Smith, Great Britain and the Laze of Nations 
60-65 (1932). 

T he Stature of Westminster, 1931 (22 Geo. c. 4) recognized the autonomous status 
of the Dominions (rlien Canada, Australia, New Zealand, South Africa, Irish Free State, 
and Newfoundland), by providing, mter alia, that “No Jaw and no provision of any law 
made after the coinmcncenicnr of this Acr by the Parliament of a Dominion shall be 
void or inoperative on tlic ground tliat it is repugnant to the law of England, or to the 
provisions of any existing or future Act of Parliament of the United Kingdom, or to am 
order, rule or regulation made under any such Act, and the powers of the Parliament ol 
a Dominion shall include the power to repeal or amend any such Acr, order, rule oi 
regulation in s<» far as the same is part of the law of the Dominion.” It added that “No 
Act of Parliament of the United Kingdom passed after the comencement of this Act 
sliall extend, or l»e deemed to extend, to a Dominion as part of the law' of that 
Dominion, unless it is expressly declared in that .Act that that Dominion has requested 
and consented to, the enactment thereof.” 

Attorney-General Cummings advised Secretary Hull on May 5, 1934, that Canada was 
not w ithin the prohibitions of rite Jolinson .Act (48 Star. 574) prohibiting financial trans¬ 
actions with “any foreign government in default on its obligations to the United States,’ 
adding: “It has also been asked whether or not Canada, a member of the Comnion- 
WTalrii of Nations which compose the British Empire, is to be regarded as a political 
subdivision of Great Britain. The question .should properly he answered in the negative 
... Canada, 1 believe, is nor in default.” 37 O/v. Att'y Gen, 505. 

The Imperial Coitference of 1937 recognized that “each member takes part in a 
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multilateral u*eaty as an individual entity, and, in the absence of express provision in the 
treaty to the contrary, is in no way responsible for flic obligations undertaken by any 
other member.” Cmd. 5482, p. 27. 

Although statcnieiirs had been made that the Dominions could not remain ncinral 
wliiic Great Britain was at war, in 1959 South Africa did not declare war on (jcrinan> 
until September 6, nor Canada until September JO, although the British declaration was 
on September 3. riie United Stares neutrality laws were not inatle applicable to South 
Africa and Canada until their respective declararituis. Ireland never entered the war, and 
was in practice treated by both sides as a neutral. Altlumgh the Australian declaration 
in 1939 was simultaneous with the Lbiited Kingdom (the Australian Prime iVlinister 
saying, “(ireat Britain has ileclared war, and as a result, Australia is also at war”), in 
1941 Australia entered the war against Japan separately from the United Kingdom. 

Although in 1919-1920 there were official American protests against “Six votes in 
the League of Nations” for Great Britain, in 1945 Australia. Oanada, India, New '/ealaiut, 
and South Africa cacli became a member of the United Nations in its own right, in 
addition to the United Kingdom, an<i each is a separate party to the peace treaties con¬ 
cluded so far. Since World War II, Newfoundland has become parr of Canada, India 
has split into the two Dominions of India and Pakistan, Ireland and Burma have com¬ 
pletely left die Ctimmonw calth, and i]eyh»n has attained Dominion status, though not 
as yet admitted to United Nations membership. In addition to the permanent member¬ 
ship of the United Kingdom, one other menifier of the (Commonwealth has been a 
member of the Security (Council since the beginning, while there has been a ("anadian 
judge as well as a British judge on the Internarional C>>urt of Justice. Slu)\ving a re¬ 
luctance to treat relations berw'een the members of the Commonwealth as internatuuial 
in cliaracrcr, the acceptances of the “Optional Clause” for compulsory jurisdiction of 
the Permanent Court of Internarional Justice by Great Britain, Australia, Canada, India, 
New* Zealand and South Africa all c.xcepted “disputes w'irh the Government nf ;m> 
other Member of the League which is a Member of the lirirish fCommonwealth 
Nations” No such exception was contained in the Irish Free State acceptance, nor in 
the newer Pakistan acceptance of the “Optional Clause.” Since W orld Wav II, indeed, 
disputes between members of the Commonwealth have been referred to Unitvtl Nations 
organs, such as that between India and Pakistan over Kashmir and rliat between India 
and South Africa over rreatmenr of Indians in the latter country. 

With the changed status of India and the grow'ing importance of the Asiatic parrs 
of the Cominonwealrh, the wtird “British” has been dropped in usual practice in the 
name. At their Conference in London, the Prime Alinisrers of the Commonwealth 
announced on April 27, 1949 that, despite India's becoming a republic: 

The Governments of tlic l-nited Kingdom, (Canada, Australia, New Zealand, 
South Africa, India, Pakistan and Ceylon, whose ctumtries arc united as memliers 
of the British Commonwealth (if Nations and owe a common allegiance to tlie 
Crown, wdiich is also the symbol of their free association, have cotisidered tlie im¬ 
pending constitutional changes in India. 

The Govcrnnicnr of India have informed the otiicr C iovernments of the C'ommon- 
wcalth of the intention of the Indian people that under the new^ consrinition which 
is about to be adojJted India shall become a sovereign independent Republic. T he 
Government of India have however declared and affirmed India’s desire to continue 
her full membership of the Commonwealth of Nation.s and her acceptance of the 
King as the symbol of the free association of its indefiendenr member natitms and as 
such the Head of the Conimonwcaltli. 

The Governments of the other countries of the Commonwealth, the basis (d 
whose membership of the Commonwealth is nor hereby changed, accept and recog- 
ni/.e India’s continuing membership in accordance w ith tlie terms of this Declaration. 

.Accordingly, the United Kingdom, Canada, Australia, New Zealand, South 
Africa, India, Pakistan and Ceylon hereby declare that they remain united as free 
and equal members of the Commonwealth of Nations, freely co-operating in the 
pursuit of peace, liberty and progress.” 


Regarding the gradual evolution of Dominion status and the growth of the Dominions 
into sutehood, see 1 Oppenheim International Law, SS 94a-94bb (7th cd., 1948), and bibliography 
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MANDATES UNDER THE LEAGUE OF NATIONS 

] Hackworth, Difinest of International La'll: 103-105 

By article 119 of the Treaty of Versailles, Germany renounced “in favour of the 
Principal Allied and Associated Powers all her rights and titles over her oversea 
possessions.” Provision for “mandates” over these possessions was incorporated in 
article 22 of the Covenant of the League of Nations (pr. I of the Treaty of V'er- 
saillcs), reading as follows: 

I’o tliosc colonics and territories which as a conscc]ucncc (»f rlic late war have ceased 
to be under the sovereignty of the states which formerly governed them and which are 
inhabited by peoples not yet able to stand by themselves under the strenuous con- 
ditifms of the nu»dern world, there should be applied the i)rineiple that the well-being 
and development of such peoples form a sacred trust of civilisation and that securities 
for the performance of this trust shotild be embodied in this Covenant. 

'Fhe best method of giving practical effect to this principle is that the tutelage of 
such peoples should be entrusted to advanced nations who by reason of their resources, 
their experience or their geographical position can best urulertake this responsibility, 
and who arc willing to accept it, and that this tutelage slumid be exercised by them as 
Mandatories on behalf of the League. 

'Fhe character of the mandate must differ according to the stage of the development 
of the people, the ge()graphical situation «»f the territory, its economic conditions and 
other similar circumstances. 

Certain communities fornterly belonging to the ‘rurkish Empire have reached a stage 
<»f (levelo|)ment wlicre their existence as independent nations can be provisionally recog¬ 
nised siil)iect to the rendering of administrative advice and assistance by a .Mandatory 
until such time as they arc able to stand alone. The wishes of these eommuniries must 
be a principal consideration in the selection of the Mandatory. 

Other peoples, especially those of Central Africa, arc at such a stage that the Man¬ 
datory must be responsible for the administratiru) of the territory under conditions 
which will guarantee freedom of conscience and religion, subject only to the main- 
renaticc of ptiblic order and morals, the pn^hibition of abuses such as the slave trade, 
the amis traffic and the liquor traffic, and the prevention of the establishment of forti¬ 
fications or military and naval bases and of militar>' training of the natives for other 
than police purposes and the tlcfence of territory, and will also secure equal opportu¬ 
nities for the trade and commerce of other .Members of the League. 

There arc territories, such as Siiuth-W est Africa and certain of the South Pacific 
Islands, which, owing to the sjiarseness their }H»pulation, or their small size, or their 
remoteness from the centres of civilisation, or their geographical contiguity to the terri¬ 
tory t)f the jMandarory, and (ithcr circumstances, can l)c best administered under the 
law^s of the Mandatory as integral p<»rtions of its territory, subject to the safeguards 
above mentioned in the interests of tlie indigcnf»us pf)pu]ation. 

In every case of mandate, the Mandatory shall render to the Council an annual report 
in reference to the territory committed to its charge. 

The degree of authority, control, or administration to be exercised by the Manda¬ 
tory shall, if not prc\ iousi>* agreed up(»n by the Members of the T.eague, be explicitly 
defined in each c.asc by tlic Council. 

A permanent Commission shall be constituted to receive and examine the annual 
reports of the Mandatories and to advise the Council on all niartcrs relating to the 
observance of the mandates. 

therein; Stewart, Treaty Relations of the British Coimnoirwcahh of Nations (1939); Keith, I'he 
Dominions as Sovcrcis^n States (1938); Baker, Present luridical Status of the British Domwiom 
hi International Law (19<?9) (wateh f(»r changes since); Carter, “ I he Fv-volving Common wealth,** 
4 International lournal J61 (1949); Scoit, “I nd of Dominion Status,” 38 Ant. /. int'l L. 34 
(1944); |. E. S. l-aw cctt, “'rreaty Relations of British Overseas Territories.” 1949 Br. Y.B. hiTl 
L, 8rt. 

**^Sec Wright, Mandates under the League of Nations (1930); Bcntwich, The Mandates 
System (1930); Hall, Mandates, Dependencies and Trusteeship (1948). 
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3 Treaties, etc, (Redmond, 1923) 3331, 3391, 3342-3343. The United States 
participated in the negotiation of the Treaty of \^crsaillcs and signed but did not 
ratify it. 

In article 94-96 of the unratified treaty of peace signed at Sevres on August 10, 
1920 by Turkey and the Allied Powers, provision was made for a mandatory 
regime in Syria, Mesopotamia (Iraq), and Palestine. 

Articles 2 and 3 of the treaty of peace signed at Lausanne on July 24, 1923 by 
Turkey and the Allied Powers, recited boundaries for Turkey which excluded the 
territories (Syria, Iraq, and Palestine) already placed under mandates, subject to 
the future settlement of the boundary’^ of Iraq. No specific mention was made in 
the treaty of the mandatory system. Lender article 16 rurkey renounced “all 
rights and title whatsoever over or respecting the territories situared outside the 
frontiers laid down” in the treaty and “the islands other than those over x^ hich her 
sovereignty” was recognized therein, “the future of these territories and islands 
being settled or to be settled by the parties concerned.” I'urkey undertook, in 
article 25, to recognize the full force of the treaties of peace and additional con¬ 
ventions made by the other contracting powers with the Central European 
Powers.^® 


Note 

The mandates were divided into three categories, dependent upon their state of de¬ 
velopment and ability to conduct their affairs as indicated in Article 22 of the Co\'enant. 
The “A” mandates were allocated by the Council of Ambassadors at San Remo on 
April 25, 1920. The allocation of the “B” and mandates was determined l)y the 
Supreme Council of the Allies on May 7, 1919. The terms of the mandates were drawn 
up by the mandatory powers and approved by the Council of the League of Nacirms 

Of the “A” mandated territories, Syria and the Lebanon \\ ere assigiu'ii France; and 
Palestine and Trans-Jordan to Great Britain. Irac] was to have been an “A” mandate 
with Great Britain as mandatory, but the actual arrangement herw e en (ireat Brirain and 
Iraq differed somewhat from the usual mandate. Of the territories assigned as “B” 
mandates, Belgium became the mandatory for Ruanvla-Urundi; France for parr of the 
Canieroons and part of Togoland; and Great Britain for Tanganyika, part of the Cainc- 
roons and part of Togoland. The former German Protectorate of SoutliAWsr Africa 
was assigned as a “C’* mandate to “Ills Brittanic Majesty to be exercised on his behalf 
by the Government of the Unirm of South Africa.” The former German islands in the 
Pacific north of the Equator were assigned as a “C” mandate to Japan. 7"hc former 
German island of Nauru was assigned to His Brittanic Maje.stry, and actualh' adiTiin- 
isrered by Australia, The former German colony of New Guinea and other German 
islands in the Pacific, including all south of the Equatf>r e.xccpt Nauru and Samoa, were 
assigned to “His Brittanic Maicsty to be exercised on his behalf by the Chnernmcnr of 
the Commonwealth of Australia”; w'hilc former German islands in the Samoa group 
were assigned to “His Brittanic Majesty to be exercised on his behalf hy the G(»vern- 
ment of the Dominion of New 7xMland.” 

The mandates witli respect to Iraq, Syria, Lebanon, IVans-Jordan, and Palestine 
came to an end with the recognition of independent statehood far iliestr entities at vari¬ 
ous times after 1930. All the other mandated territories, except Souih-W'esr Africa, 
became Tnisretship Territories under the United Nati<»ns, with the former mandatory 
becoming the administering authority, except for the .substitution of the Lnired States 
for Japan in the case of the North Pacific Islands. South Africa has refused to place 
Sourh-M'est xAfrica under trusteeship, claiming that the majority of the European and 
native populations prefer the incorporation of the tcrrin»ry in the luiioii of Scuirh 
Africa. In its Advisory Opinion of July 11, 1950, in response to a rej|uest of the (General 

i«Gr. Br. Treaty Ser. no. 11 (1920), Cmd. 964; id. no. 16 (1923), Cmd. 1929. 
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Assembly, the International Court of Justice ruled: (a) “unanimously, that the Union 
of South Africa acting alone has not the competence to modify the international status 
of the Icrritory of Soutlt-Wcst Africa, and that the competence to determine and 
modify the ijiternational status of the Icrritory rests with the Union of South Africa 
acting with ilie consent t)f tlie United Nations'*-, (h) by twelve to two, that “the Ihiion 
of St)urh Africa c(»ntinucs to have the international obligations stated in Article 22 o( 
the Covenant <)f the 1 .eaguc of Nations and in the Mandate for South-West Africa as 
well as tlie obligation to transmit petitions from tlie inhabitants of that Territory, the 
supervisory functions to be exercised by the United Nations, to which the annual re¬ 
ports and the petitions are to be sulimined, and tlie reference to the Permanent Court 
of International Justice to he replaced by a reference to the International Court of Jus¬ 
tice, in accordance with Article 7 of the Mandate and Article 37 of the Statute of the 
Court”; (c) unanimousi)', that “the provisions of Chapter XII of the Charter are applic¬ 
able tt> the Territory of South-West Africa in the sense that they provide a means by 
which the Territory may lie hroughi under the 'I'rusteeship System;” and (d) “by eight 
votes to six, that the provisions ol Chapter XII of the Charter do not impose on the 
Union of South Africa a legal obligation to place the Territory under the Trusteeship 
System.” I.C.J. Reports 1950, p. 128; 44 A7n, /. huH /.. 757 (1950). 

In his separate opinion in this case. Judge McNair said: “Upon sovereignty a very 
few words will suliice. The Mandates System (and the ‘corresponding principles’ of 
the International Trusteeship Sx'siem) is a new institution — a new relationship between 
territory and its inliabitants on the one hand and the government which represents them 
internationally on tlie orlier — a new species of international government, which docs 
not fit into tlie old concc}>tion of sovereignty and which is alien to it. The doctrine ot 
sovereigntN' lias no applicaticm to this new system. Sovereignty over a Mandated Terri¬ 
tory is in ahejMiice; if and when the inhabitants <)f tlie Territory obtain recognition as an 
independent State, as has alread>’ hapfieiied in the case of some of the Mandates, sover¬ 
eignty w ill revive and vest in the new State. W'hat matters in considering this new 
institution is not where stnereignty lies, but what are the rights and duties of the 
Mandator)’ in regard to the area of territory being administered by it. The answer to 
that question depends on the international agreements creating the system and the rules 
of law which tlicy attract. Its essence is that the Mandatory acquires only a limited 
title to the territory entrusted to it, and that the measure of its pow ers is what is neces¬ 
sary for tlie purpose of carrying out the Mandate. ‘ I'lic Mandatory’s rights, like the 
trustee’s, liave their foundation in his obligations; they are “tools given to him in order 
to achieve the work assigned to him”; he has “all the tools necessary for such end, 
hut only those.” ’ Lcf. Reports 1950, pp. 128, 150.i« 

tYjudgc McNair’s quotation is from J. 1.. Brierly, “ rrusts and Mandates,” 1929 Brit. }\B. hit I 
L. 217, 219; Brierlv quotes from P. Lepaiillt, ’.\n Outsiders View Point of the Nature of 
Trusts,” 14 Cornell L. Q. 52, 61 (1928). 

Ji8Cf. Rex V. Christian, South African 1.. Kepts ' 1924] App. Div. lOI, Annual Digest, 1923-24, 
Case no. 12, in w hich the Supreme Court of the l^’ion of South Africa held that an inhabitant 
of the mandated territory nf South West Africa c«»uld be convicted of treason against the 
Union of South Africa, in Ffrosr v. Stevenson, 58 f^»mmonwx.alth L.R. 528 (1937) the High 
CoiiiT of .Australia held that the Mandated *rcrritory New' Guinea was a “place out of His 
Majesty’s Dtuiiinions in which His Majesty has juris-lictioii” and that die surrender of an 
accused criminal coulil rake place under laws and ordi vs applicable to such rendition only if 
New Guinea w'cre not a parr of British or Australian territory. I'vatr, J., said: “It is quite 
fallacious to infer from the fact that in pursuance of its international duties iindc!: the mandate 
the Con II non wealth of Australia exercises full and complete jurisdiction over the rerrittiry as 
though it possessed unliniircd sovereignty therein, either that the territory (a) is a British 
po,ssession. or (h) is within the King’s dominions, or (c) has ever been assimilated or in¬ 
corporated within the Ctmimonwealth or its territories.” (p. 581). In Klausncr v. I.evy, 8^ 
r. Siipp. 599 (!•'.!). Va., 1949) it wms lield that “diversity of citizenship” did not exist when a 
Palestine citizen in March, 1948 sued a V’irginia citi'/.cn, since the mandated territory w^as not a 
“foreign state” witliin the meaning of the United States Constirurion or sraaites. On the 
nationality status of native inhabitants of the mandated territories, regarded as clearly distinct 
from that of nationals of the Mandatory, see I Oppcnheini’s International Law, § 94e (7th ed., 
Lautcrpacht, 1948); H. Duncan Hall, Mandates, Dependencies and Trusteeships, 77-80 (1948); 
League of Nations Official Journal, 1923, p. 604; The King v. Kcttcr, 119401 1 K.B. 787, Annual 
Digest, 1938-40, ca.se no. 21. 
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Although the United Slates did not become a member of the League of N:iTi«)ns, it 
u'as agreed under the treaties with the mandatories that the United Stares “consents 
to” the administration of rite mandates, and that ‘‘The Lhiited States and its nationals 
shall have and cnioy all the rights and benefits secured under the terms of the mandate 
to members of the League of Nations and their nationals/’ See, r .ir., Conviauion dcfiii' 
ing Rights of Nationals in Palestine, I’nircd States and Great Britain, December 3, 
1924, 44 Star. 2184. Cf. Feinberg, “Interpretation of the .Anglo-American Convention 
on Palestine, 1924,” 3 hitcnianonal l.aii' Quarterly 475 (1950). See generally 1 Hack- 
worth, International Lave 107-126. 

Trusteeships — Editorial Nole. Read the trusteeship provisions of the LJniied 
Nations Charter, Articles 75-91. Owing to inability to agree u[H)n w Inch states 
were “the states directly concerned” under Article 79, the I'nistceship Agreements 
have in fact been agreed upon by the Security' Council in the case of the onl\ 
strategic-area trusteeship (the North Pacific Islands), or the (Jeiieral Asseinbl\' 
in the ease of the others, as well as by the administering aiithoriry under each agree¬ 
ment.^® As noted aboxe, the mandated territories \\ hich have not achieved in¬ 
dependent statehood have l.wcomc trusteeship territories. excc})t for South-West 
Africa. Italian Somaliland, detached from Iialy by the Peace I rcaty of 1947, 
has been placed under trusteeship with Italy as administering authority. As yet, 
no other territories detached from enemy states as a result of World War II have 
been placed under the Trusteeship System, nor liavc other territories been 
voluntarily placed under the sj stem, as was suggested by Article 77 (1) (c) of the 
Charter. 


Note 

# 

The Trustceshij) Agreement for the former Japanese Mandated Islands, approved by 
the Security Council on April 2, 1947 .and by the United Stares on July 18, 1947, pro¬ 
vides in part as follows (U,S. 'Trearx' it other Inc. .Acts Scr. 1665): 

Arc. 1. The Territory of the l^acific Islands, consisting of the islands formerly 
held by Japan under mandate in accordance witli Article 22 of tlie Uovenant of the 
League of Nations, is hcrel)y dcsigricared as a strategic area and placed under the 
trusteeship system established in the Charter of the United Nations. The 4'crriror> 
of the Pacific Islands is hereinafter referred to as the trust territory. 

Art. 2. The United States of America is designated as the administering author¬ 
ity of the trust territory. 

Art. 3. The administering authority shall have full poxxers of administration, 
legislation, and jurisdicritm over the territory suhiect to the provisions of this agree¬ 
ment, and may apply to the trust territory, suhjeer t(» any modifications which the 
administering authority may consider desirable, such of the laws of the Unitctl 
Stares as it may deem appropriate to local conditions and re<iuiremcnts. 

Art. 4. The administering authority, in discharging the (ddigations of rrustee- 
ship in the rriisr territory, shall act in accordance xvith the Charter of the United 
Nations, and the provisions of this agreement, and shall, as specified in Article 83 
(2) of the Charter, apply the objectives of the international trusteeship system, ns 
set forth in Article 76 of the Charter, to the people of the trust territory. . . . 

Art. 6. In discharging its obligations under Article 76 (h) of the Charter, the 
administering authority shall: 

L Foster the development of such poIiric.al institutions as arc suited to the trust 
territory and shall promote the development of the inhabitants of the trust terri¬ 
tory toward self-government or independence, as may he aj)propriate to the par- 


wScc C. Parry', “I.cgal Nature of the Trusteeship Agreement ” 1950 lir. V.lL hn'l L, 164. 
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ticular circumstances of the trust territory and its ]K'oplcs and the freeh' expressed 
wisiies of the peoples concerned: and to this end shall give to the inhabitants of 
the trust territory a progressively increasing share in the administrative services in 
the territory; shall develop their participation in government; shall give clue recog¬ 
nition to the customs of the inhabitants in providing a system of law for the terri¬ 
tory; and shall take other appropriate measures toward these ends; 

2. promote the economic advancement and self-sufficiency of the inhabitants, 
and to this end shall regulate the use of natural resources; encourage the development 
of fislicries, agriculture, and industries; protect the inhabitants against the loss of 
their lands and resources; and improve the means of transprirtation and communi¬ 
cation; 

3. promote the social advancement of the inhabitants, and to this end shall pro¬ 
tect the rights and fundamental freedoms of all elements of the population witlioiir 
discrimination; protect the health of the inhabitants; control the traffic in arms and 
ammunition, opium and other dangerous drugs, and alcohol and other spiritoiis 
beverages; and institute such other regulations as may he necessary to protect the 
inhabitants against social abuses; and 

4. promote the educational advancement of the inhabitants, and to this end shall 
take steps toward the establishtnent of a general system of elementary education; 
facilitate the vocational and culrnral advancement of the pf)pulatirm; and shall en¬ 
courage qualified students to pursue higlier education, including training on the 
])rofcssional level. 

Art. 7. In discharging its obligations under Article V» (c) of the Charter, the 
administering authority shall guarantee t<» tlie inhabitants of the trust territory 
freedom of conscience, and, siibiect only to the requirements of public order and 
security, freedom of speed), of the press, and of assembly; freedom of ^^'orship, and 
of religious teaching; and freedom of migration and movement. 

Art. 8. 

1. In discharging its obligations tinder .Article 76 (d) of the Charter, as defined 
by Article 83 (2) of the Charter, the administering authority, subject to the require¬ 
ments of sccuriry, and the obligation to promote the advancement of the inhabitants, 
shall accord to nationals of each Member of the U^nited Nations and r(» companies 
and assjiciatifms organized in conformity with the laws of such xMemher, treatment 
in the trust territory nc» less favourable than that accorded therein to nationals, 
companies and assticiarions of any other Ignited Nation except the administering 
authority. 

2. I'he administering authority shall ensure equal treatment to the Members of 
the United Nations and their nationals in the administration of justice. 

3. Nothing in this Article shall he so construed as to accord traffic rights to 
aircraft flying into and out of the trust territory. Such rights shall he subject to 
agreement between the administering authority and the stare whcise nacionalin'^ 
such aircraft possesses. 

4. The administering authority may negotiate and conclude commercial and 
other treaties and agreements with Members of the United Nations and other 
stares, designed to attain for the inhabitants of the trust territory treatment by the 
Memhers of the United Nations and other states no less favourable than that 
granted b>' them to the nationals of other states. The Security Council may 
recommend, or invite other (organs of the United Nations to consider and recom¬ 
mend, whar rights the inhabitants of the trust territory should acquire in consider¬ 
ation o( the rights obtained by Members of the United Nations in the trust terri¬ 
tory. ... 

Art. 10. The atlministering authority, acting under the provisions of Article 3 
of this agreement, may accept membership in any regional advisory commission, 
regional authority, or technical organization, or other voluntary association of 
states, may co-operate with specialized international bodies, public or private, and 
may engage in other forms of international co-operation. 
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Art. 11. 

1. The iidniinistering anthoriry shall rake the necessary steps to provide the 
status of citizenship of tlic trust territory for the inhalutants of the trust territory 

2. The administering authority shall afford diplomatic and consular protcctif>n 
to inhabitants of the trust territory when outside the territorial limits of the trijs? 
territory c»r of the territory of the administering authority. . . . 

Art. 14. I'hc administering authority undertakes to apply in the trust territory 
rhe provisions of any international conventions and recommendations which may be 
appropriate to the particular circumstances of the trust territory and which would 
be conducive to the achievement of the basic objectives of Article 6 of this agree¬ 
ment. 

Art. 15. The terms of the present agreement shall not be altered, amended or 
terminated without the consent of the administering authority. 

Art. 16. The present agreement shall come into force when approved by the 
Security' Council of the United Natifuis and liy the Covcrnmcrif of the United 
Stares after due consrinitional proce.ss. 

IhinicII V, United States, 77 F. Supp. 68 (S.D.N.Y. 1048) held that the Federal Tort 
(claims Act, 28 V.S.C. § 021, did not apply on the former Japanese-mandated island ot 
Saipan, which remained a “foreign country” within an exception to the applicability 
of the Act, despite the American military occupation and the entry into fcirce r)f the 
I'nistceship Agreement under which the island became a part of the trusteeship terri¬ 
tory of the Pacific Islands. I'he c(*urt quoted a letter of Dec. 16, 1047 from the I.cgal 
Advi.ser f»f the Depiirrment of .State w the Attorney General: “The United Stares d(»c* 
not have sovereignty over Saipan by virtue of this Agreement. . . , According!}', it is 
concluded that Saipan has not been and is nf»t a part of the United States, nor a territory 
or possessi«*n of the United States.” 


Ri:x V. BO'l 'rRII.L. FX PARTE IvUl'CHl-NAII dS FI-R 
Great Britain, King’s Bench Division, 1946 [1946] 1 All Eng. 655 

Lor?) Godd.aki), L.C'.j.: In this ease counsel for the applicant moves the court 
for a writ of hahciis carpus on the instance of one Kiicchcnmcister, wlu) apparcnrl\' 
is detained at the present time at the Beltane School, Quecnsnicre Road, Wimble¬ 
don, and this morion is directed to the commandant of tlint place with a view to his 
being released. 

It appears that the applicant was a f]crman national. He was born in German} 
in 1896, and came to England in 1928, where he lived but never became naturalized. 
He returned to this country after residence in Eire and he was sent overseas in the 
Arandora Star, which was sunk by enemy action, from which he escaped. Then 
he returned tt) this country in March. 1945, after he had been in Australia. On 
returning to this country, we do not know how — the affidavit docs not tell us how 
or in w hat circumstances he came back to this country — he was detained at the 
P>eltanc School, Wimbledon, in w hat is called an internment camp, and from that 
he applies to [>c discharged. 

I'he Court has been funiished by the Attorney-General, who a[>pcars for the 
Crown in this case, with a ceriificite fnur. His Alajesty’s Secretary of State for 
Foreign Affairs, which states: 

(I) l-iukr piira. 5 of the preamhic t<i tl’.e declarntioii dartd June 5, 1945, of ilie 
uncondirional surrender of Germany, the (lovcrnments of the United Kingdom, the 
United States of America, the Union of Socialist Soviet Republics and France, assumed 
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supreme auihoriry wirli respect to (jernraiiy, including a|] ihc powers possessed by the 
Oerman Government, the High ('ommand, and any stare, municipal or Jf)cal govern¬ 
ment or authority. The assumption for the purposes stated of the said authority and 
powers docs not effect the annexation of Ciermany: (2) 'I'hat in consc(]iiciice of this 
declaration (iermany srdl exists as a stare and (iennan nationalit\^ as a nationality, but 
the Allied (^ontnil (commission are the agency through Mhich the government of 
(I'crinaiiy is carried on. ( H treaty of peace f)r declaratifMi of the allicil powers 
having been made terminating the state of war with Germany, His Majesty is still in 
in a state of war w'ith (Jermany, although, ns provided in the declaration of surrender, 
all active hostilities have ceased.-*^ 

Inviting the court to take that certificate, the first point taken by counsel for the 
applicant was that matters of law arose upon it and that it w as for the court to de¬ 
cide whetlier or not (»erman\' still existed as a country and whether a state of war 
still existed, as I imderstaiul him to sa\\ betw een that country and Ilis Majesty, his 
cemtention being that as the (iennan (io\cmincFit ceased to exist there was no 
(ierman state and, therefore, there was no one with whom Ilis Majesty was at w'ar. 
but the Secretary of Stare on behalf of His Majesty has certified t(» this court that 
His Majesty is still in a state of w ar with Germany. 

It is my opinion that it is not open to this court to g(> behind that certificate in 
any wax’ and if aiith(»rit\ is needed for it our attention has been called to Difj] 
Dcvclolmicnt Co.^ ltd. v. (ioi'cnmicnt of Kchu/tiu/j where Lord I'hilay said 
(119241 A.C, 797, at p. SI5): 

T here is no gmund b)r saying that because the question involves cemsiderations of 
law these must be determined Ity the courts. T he answer of tlie King, through the 
appiopriate dcixirtinent, settles the matter whether it depends on Lcr or on law. 

Therefore, as it seems to me, this ctuirt has no riglit to go behind the certificate 
which has been presented to us frpm the Secretary of State, and w e are bound to 
rake it that at this present moment, there is a state of (ienuany, the government 
of wliich is being conducted by the allied pow ers, bur that His Majesty is still in 
a state of w-ar xvirh Germany. T hat being so, German subjects are still alien enemies 
and this gentleman on wiiose behalf the court is moved is an alien enemy, '['he 
court has no right to consider him as otherwise than a subject of a state w'irh which 
11 is Majesty is a war- 

T he consequence is that the application fails and nmsr be dismissed. 

CRtK)M-JoiiNsoN and Lynskfv, JJ., agreed. 

A pplication dismissed. 

\]udgyticnt affinned hy Court of Appeal, (1947) K.B. 4. | 

“‘•On the staru.s (KTUiany afioi !l>c siimmdcr, sec Kclscn, ‘The J.cgal Status (»f Germany 
According to the Dcclaraiion of lierlin.” Avu /. hiLl L. 51K (l‘M5)-, Mann, ‘T lie Present 
[.cgal Stains of (Iermany,” I hiLt LXJ. M-l (IW); Rheinsicin, "The Legal Status of Occupied 
Ciermany,” -17 Mirh. /.. KiV. 2} (PMS)-, J. Kun/, “TTie Status of (Occupied Ciennany under 
Internarional Law," > ITo/iv// Political Q. 53S (IV50); K. v. Laiin, “The legal Stains of 
( jerinany,” *15 Anr I. Int'l L. lol (I‘^5l). See also pp. 613 T4 in\ra. 

In JM45 the Sw iss (!onn of Appeal of /nrich held that Germany remained a state, and that 
ilierefore a miiliilaieral treaty between C^crinany, Swit/crland, and other parties remained in 
force ami eniirled a resident of the Preneh Zone of Germany to sue in Swit/erland w iilumt 
giving securiiy for costs. Awiual l)i.iicsi, IW>, case no. S6, 42 SrhivAzcrisrhc Imistc/ricirwi^ S^. 

Of course since the events referred to in the principal case, the Bonn Kedcral (government 
has been established ft>r the union of the three wesu rn /ones of Ciermany. \yliile an Lastern 
(jcrman Government has been established in the Soviet Zone. Nevenheless neither is regarded 
as a successor to Ciermany as a state. Docs this result in Germany being treated as two states, or 
as a single state wdtii two governments, or what is the appropriate legal analysis? 
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4, Me 7 nbers of the hncniational Corttmunhy {as acknov)Icdged by classical 


theory 2 ^) 



American States 

European States 

Asiatic States 

* America, United Stares of 

Albania 

* Afghanistan 

* Argentina 

xAustria 

* Burma 

• Bolivia 

* Belgium 

•China 

* Brazil 

Bulgaria 

* Iran (Persia) 

•Chile 

'* Czechoslovakia 

* Iraq 

* Colombia 

* Denmark 

• Israel 

• Costa Rica 

Finland 

Japan 

* Cuba 

• Prance 

Jordan (Hashemite) 

• Dominican Republic 

• Cirecce 

• Lebanon 

* Ecuador 

Hungary 

Mongolia (Outer) 

• El Salvador 

* Iceland 

Nepal 

• Guatemala 

Ireland 

* Philippines 

• Flaiti 

Italy 

* Saudi Arabia 

• Honduras 

* laiNcmbourg 

* Siam ('rhailand) 

• Mexico 

* Netherlands 

* Sx ria 

• Nicaragua 

* Norway 

* Yemen 

* Panama 

* Poland 

African States 

• I'.g.vpt 

• Ethiopia 

• 1 aberia 

Libya 

* Paraguay 

* Peru 

* Uruguay 

Portugal 

Rumania 

S[)ain 

* N^enezuela 

* Sweden 


Switzerland 

f British | Cornniomeealth 

• rurkev 

7’/7/>/ eeship Territories 

of Nations 

* U.S.S.R. 

Caiineroon (Britisli) 

* United Kingdom 

• Yugoslavia 

Cameroon (ITench) 

* Australia 


Nauru (British) 

• Canada 

Mmor 

New Guinea (Australian) 

(Ceylon 

Europeati States 

Pacific Islands (United States) 

* India 

Andorra 

Ruanda-Urundi (Belgian) 

* New Zealand 

Liechtenstein 

Somaliland (Italian) 

• Pakistan 

Altiiiaco 

1 anganyika (British) 

• Union of South Africa 

San Marino 

l ogoland (British) 


\"atican City 

'Eogoland (French) 

Western Samoa (New Zealand) 


Entities of Doubtful or Umisnal Legal Status 
In Europe 

•Byelorussia (member of Soviet Union, but with separate vote in Uniteil 
Nations, and separate party to 1947 peace treaties) 

Estonia (former independent state, incorporated into Soviet Union in 1940, 
l)ut legal personality and diplmiiatic rejircscntativc still recognized b\ 
United Stares) 

If you do not Icnovv where, or what, these are. you sluuild look them up on it fjooil map or 
globe, and should f»btaifj such information about them as may be found in the Sratesmairs ^ ear- 
ixjok. W orld Almanac, Informarion Please Almanac, (ir similar publications. 

I he asterisks indicate meiiibers of the Unitctl Nations, as <»f January 1, 105?. 
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Germany (two separate governments and perhaps two jacto states/’ yet 
still regarded as a single state of Germany) 

Latvia (status same as Estonia) 

Lithuania (status same as Estonia) 

Trieste (Free Territory to be created according to 1947 Italian Peace Treaty 
under Security Council control, actually under military occupation by 
Allies) 

* Ukraine (status same as Byelorussia) 

In Asia 

Bahrein (British-protected Arab state) 

Bhutan (few if any foreign relations; under Indian control) 

Cambodia (to form part of French Union, on basis resembling British Domin¬ 
ions) 

* Indonesia (slight association with Netherlands, somev hat like British Domin¬ 

ions) 

Korea (Republic of Korea established under UN auspices; Northern Korean 
Government under Soviet influence) 

Kuweit (British-protected Arab state) 

Laos (same as Cambodia) 

Muscat (Oman) (Arab state under strong British and Indian influence; still in 
treaty relationships with United States and some other states) 

Palestine (Jerusalem) (future unsettled, U.N. trusteeship called for by Genera! 

Assembly but actually divided between Israel and Jordan) 

Thibet (Chinese sti/.erainty and control; few foreign relations) 

\'ictnam (same as Cambodia) 

In Africa 

F'ritrea (former Italian colony, to be united with Ethiopia on federated basis) 
Morocco (subject to French and Spanish protectorates, and Tangier zone, \ ct 
usually carries on foreign relations as an entity fFrench-controlled |, with 
former treaties remaining in force) 

South West Africa (mandated by League of Nations to South Africa, which 
refused to place it under UN trusteeship; still mandated territory ) 
Southern Rhodesia (British colony gradually assuming international per¬ 
sonality) 

Sudan, Anglo-F.gyptian (colonial condominium, occasionally acting as sepa¬ 
rate international entity) 

l angicr (internationally' g()\erncd city in Morocco) 

I'unis (French protectorate, with slight vestiges of international personality). 

T. Continuity of States. 


THE SAPPHIRE 

United States Supreme Court, 1871. 11 M^all. 164 

(In a collision l)etween the American ship Sapphire and the French transport 
Euryalc, Dccenil)er 22, 1867, the latter was se\erely damaged. Two days later a 
libel was filed in the U.S. District Court for California, in the name of Emperor 
Napoleon III of France, as owmer of the Etiryale, against the Sapphire. The Coun 
awarded the full amount of damages to libellant, and this was affirmed by the 
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Circuit Court. From this decision nn appeal was taken to the Supreme Court. 
Thereafter, in the summer of 1870, Napoleon III was deposed as ruler of France. 
Appellants argued that the French Fiiipcror had no right to sue, and that the suit 
was abated by the deposition of the Emperor, as well as that in view of the fault 
of the Euryalc the damages should be divided. The Supreme Court held that the 
French Emperor had the right to sue, and that the suit was not abated l)v his 
deposition; but on the merits considered the Euryalc equally at fault and ordered 
divided damages. ] 

Bradi r.Y, J.: A foreign sovereign, as w cW as any other foreign person, w ho has 
a demand of a civil nature against any person here, may prosecute in our courts. 
. . . I'hcrc arc numerous cases in the English reports in which suits of foreign 
sovereigns have been sustained, ihougli it is held that a sovereign cannot be forced 
into court by suit. 

I'hc next question is, hethcr the suit has become abated by the recent deposition 
of the Emperor Napoleon. We think it has not. The reigning sovereign repre¬ 
sents the national sovereignty, and that sovereignty is continuous and perpetual, 
residing in the proper successors of the sovereign for the time being. Napoleon 
was the owner of the Euryalc, not as an individual, but as sovereign of France. 
This is substantially averred in the libel. On his deposition the sovereignty does 
not change, but merely the person or persons in wiiom it resides. The foreign 
state is the true and real owner of its public vessels of war. The reigning I'mperor, 
or National Assembly, or other actual person or party in powxr, is but the agent 
and representative of the national sovereignty. A change in such representative 
w’orks no change in the national sovereignty or its rights. The next successor 
recognized by our government is competent to carry on a suit alread\' commenced 
and recei\ c the fruits of it. A deed to or treaty w irh a sovereign as .such enures to 
his successors in the government of the country. If a substitution of names is 
necessary or proper it is a formal matter, and can l)c made by tlic court under its 
general pow er to preserve due symmetry in its forms of proceeding. No allcgati(»n 
has been made that any change in the real and sulistantial ownership of the Euryalc 
has occurred by the recent devolution of the sovereign powxr. The vessel has 
akvavs belonged and still f)elongs to the French nation. 


Note 

Hackw'orch states, 1 hncrnatioml La'ic 127, that “Once a state has come into existence 
it continues until it is extinguished by absorption or dissolution. A government, the 
instrumentality throiigh which a state functions, may change from time to time hoth 
as to form — as from a monarchy to a republic — and as to the head of the government 
without affecting the continuity or identity of the stare as an intcrnarional person.” 

In I.ehi^b Valley R. Co, v. State of Russia, 21 F.2d 396 (2il C\r, 1927), cat. denkd 
275 U.S. 571, the Russian (ioverniueru rcc<ivtied a judgment against a carrier for loss 
of e.spjosives in the carrier’s i)osscssion in the United Stares .is a result of an incendiary 
fire in 1916, The carrier’s attack on rite right of the Russian Ciovernincnr to sue (the 
action being continued in the name of the State of Russia after rite fall of the recognized 
Russian Gf)Vernmcnr and during the rime of nrm-recognition of the Soviet (iovern- 
ment) was rejected hy the courts. Judge Manton said in part: 

The right to recover damages for breach of this carrier’s obligation became the 
property of the state of Russia . . . when the loss occurred. . . . The state is a 
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coiTiniunity or assemblage of men, and the government the political agency through 
which it acts in international rclaticms. . . . The foreign state is the true or real 
c»\vner of its property, and the agency the represeiuativc of the national sovereignn . 

. . . VVe must judicially recogni/c that the state r>f Russia survives. 

Ahaicmcnt ot the action <ir a dismissal could €»nly be sustained by reason of the 
non-existence nf the state, or the action of our goN’ernment to no longer recogni/.c 
the agency once accredited and never revoked. I'lic action was projHirK^ started b>' 
an unquestioned agency, llie attorneys and the agency thus cnt]>Ioyed w ere obliged 
to continue until some other government was rccogni/ed. . . . 

Where there is a change of g<»vernment, foreign states must of necessity judge 
for themselves whether they will continue their accustomed diplomatic relations 
with the prince whom they choose to regard as the legitimate sovereign. ... It is 
for the executive and legislative departments to say in what relations any <»ther 
country stands toward it. ("ourts of justice cannot make the decision. . . . And, 
unless the political department of our government has decided otherwise, the judici¬ 
ary recognize the condition of things with respect to another country which once 
existed, and is still sui)si.'aing because of no other recognition. . . . 

The granting or refusal of recognition has nothing to do with the recognition of 
the state itself. If a frueign state refuses the recognition of a change in the ft>rm of 
government of an old state, this latter does not thereby lose its recognition as an 
international person. . . . TIu: suit did not abate by the change in the form of gov¬ 
ernment in Russia; the state is perpetual, and survives the form of its government 
77.1C Sapphire, s/ipra. I'hc recogiii/.ed government may carry on the suit, at least 
muil the new government becomes accredited here b>' recognition. 

On Alay .S, 1934 Attornc>' (ieneral (Cummings advised Secrerary of Scare Hull that 
the Soviet Cjovcniment, as successor to prior Governments of Russia, was to be re¬ 
garded as in default in the payment of its obligations to the (jovernmenr of the United 
States, witliin the meaning of tlie Johnson Act approved April 13, 1934. 48 Srat. 574. 
No repayment had been made on loans made by the United States during W’orld \A’ar I 
to the Provisional Ciovernnieni t>f Russia, which was “the immediate predecessor of 
the Soviet Government.'’ He .said that, “l*he proceedings in the l louse of Representa¬ 
tives indicate acceptance of the view that our Governmetit regards the Soviet Goxern- 
menr as responsible for the itbligarions incurred by prior Russian Ciovernmenrs,’' 
a/»d that “ J'hc po.sirion of our (jovernment in this respect accords with accepted prin¬ 
ciples of international law . . 37 Ops. Att'*y Gen. 505. See also, “Tinoco Claims 

Arbitration,” p. 254 iv^ra. 

In Qastaldi v. Lepage Hemery^ Annual Digest 1929-30, Case No. 43, 22 Rivista di 
Diritto Internaziovalc 102 (1930), the Italian Court of (Cassation held in 1929 that a 
treaty of March 24, 1760 between France and Sardinia concerning execution of foreign 
judgments, confirmed by a Franco-Sardinian interpretative declaration of 1860, obli- 
gateil the new Italian state and Italian courts. I'hc court said: “It is unanimously 
admitted that an international conx ention with one State has full effect in regard to the 
new territories which it adds to its former territory and which combine to constitute 
the new national territory. The system of annexation, by which the Unitarian Italian 
State was constituted, involves the automatic extension of international treaties, since 
the international perstmality of the contracting State dt)es not change with the en¬ 
largement of its territory.” -- 

--Translation by Annual Dijicst. See llai^’ard Research in International Law, Ireaties, Art. 
24, 29 Am. /. hiPl /.. Snpp. 1044 (1935), to the cfTecr that “Unless otlierwisc provided in the 
frcao' <»bligations of a State under a treaty are nor affected hy any change in its 

governrnciir <>rgani/.at.ion or its ctmstitutional system,’* and .Art. 26, id. 1066. to the effect that 
“A change in the territorial domain of a State, whether by addition or loss of territory, does 
not, in general, deprive the Stare of rights or relieve it of obligations under a treaty, unless the 
execution of tlic treaty becomes impo.ssibIe as a result of the change.” 
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Section B. International Organizations"'* 

The United Natiomr' 

The student should now rend w ith cmic the Chnrtcr of the ITiiilcd Nations, 
paying especial attention to the portions necessary to answTi* the following ques¬ 
tions: 

How and when docs the Charter become effective? Art. 110 

\Miat stares arc deemed original members? Art. 3 

I low ina\' other states l)ecome members? Art. 4 

Under what circumstances may a member l)e suspended or expelled? Articles 
5 and 6 

How ma\' the Charter be amended? Art. 108 

May the United States be bound by an amendment to which the Ihtited States 
will not agree? 

May a state other than a permanent menilicr of the Security Council be bound 
by an amendment to which that state does not agree? 

\V1iat may it do if it objects to such an amendment? (Although the Charter says 
nothing about a right of withdrawal, the United Nations Conference at San 
I'rancisco in 1945 agreed that a member may withdiaw' if under exceptional cir¬ 
cumstances it finds itself unable to comply w-ith obligations of the Charter, or if 
there is an amendment to the Charter which it cannot accept). 


It is obvious that this casebook is not designed ft»r a course dealing primarily with pn.>blenis 
of inieriutional organization and the “constitutional law” of the United Nations and other such 
(»rginizations. .Many problems of political s'ciencc, international admiiiistraiion, etc., arise in 
connection witli these organi/ations, as well as problems of international law. l lie latter appear 
to be chiedy problems a.s to the formation, clfcct, interpretation, «>r duration of internati«)nal 
agreements, both tlujse constituting the “consrituiions” of the org.iniz.aiions, and those adopteil 
in the cemrse of the organi/ations* work. See generally C. W. jenks, “Some Constitutional 
Problems of International Organizations," 1945 Brit, VJi, Iiul L. II, A convenient collection of 
materials (or such studies is Solin, Cases and Other Materials {fit World La^^v (I'oundatitm Press, 
1950). Sec also the quarterly journal, Ivtcmatioml Organization (.commencing in 1947). In¬ 
troductory manuals ineJude I., i.eonard, International Organization (1951); P. B. l^»ner, 
ImroJuctiov to the Study of International Organization (5tii eel., I94K>; J .aglefon, Ititer- 
national Govenrtttcm (rev. cd., 1948). Older studies of value include P. Rcinsch, Public Inter- 
national Unions (2d cd., 1916); F. B. Sayre, Experiimms in International Adminhtratwn (1919); 
and N. I.. Hill. International Adnimistration (1951). Sonic description of tlic international or¬ 
ganizations in which the United States takes pan may he found in the pamphlet “International 
Agencies in AN'hicIi the United States Participates" (State dept. puh. 2699, 1946; revised as 
Srate depr. pub. 565 U 1950). For older material, see Schmeckebier, hiternational Organizations 
in Which the United States Participates (1935). Most c»f these general studies pay' little atren- 
rion to bilateral firganizations such as the International Joint Commission dealing with United 
State-Canada boundary waters {cf. C, j. Chacko, International loint Commission (1952)), 
fir to regional organizations such as those in the Intcr-Amcrican system or N.A FO among the 
parties to the North Atlantic T reaty (sec p, 5H6 infra) <»r the growing sysrcin of We.srern 
I.uropeiiii organizations such as the Council of Kurope, “Schiinian Plan" organization, etc. 
Nor is it feasible w ii.st here the many monographs appearing on particular international or¬ 
ganizations or f>articular problems common to such organizations, many of which deal with 
legal problems as well as those of administration, etc. 

T he most useful commentaries on the United Nations Charter arc Go(»drich and I lainhro, 
Charter of the United Nations (1946, rev. cd., 1949); and Kcisen, Law of the United Nations 
(1950). See also l .vatt, d'he United Nations (1947); Brierly, “The Covenant and the Charter," 
1946 Brit. y.B. InPl L. 85; Pollux, “Interpretations of the Charter," ibid. 54; Fahy, “Legal Aspects 
of the Work of tlie United Nations," 43 III. L. Rev. 135 (1948); and the invaluable “Notes on 
Legal Questions Concerning the United Nations” regularly appearing in the Am. J. Im'l L., 
beginning with 42 Am. /. InPl L. 435 (1948) and prepared by Dr. Liang. 
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How far docs tlie Charter purport to afFcct slates whicli are not n)cnil)crs? 
Art. 2, Paragraph 6 

What states are ineinhcrs of the (Jeneral Asseinl>lyr Art. 9 
What arc the powers of the (icncral Assembly? Articles 10-17 
l>> what \ <>tc must dceisiofis of the f icncral Assembly be taken? Art. IS 
r>y what right did the (icncral Assemidy establish its Interim Committee, rx^pu- 
larly called “the I attic Assembly”? Art. 22 
What states are permanent members of the Security Council? Art. 2.^ 

What special privileges do the permanent members of the Securit) Council 
en)«>\'r Art. 27, paragraph 3; Art. 47, ]>aragraph 2; Art. 86. paragraph lb; Art. lOS; 
Art. 109, paragraph 2; Art. 110, paragraph 3 

I luw are these special j)ri\ ileges of permanent meml)crs to be reconciled w ith 
“the principle of the sovereign eajuality of alT' members funder Art. 2, para- 
graph I)? 

I low are the non-permanent members of the Security Council elected? Art. 
2 >. At the present time (195 V). the non-permanent members arc Chile, Colombia, 
lOenmark, Cirecce, Lel)anon and Pakistan. 

What are the funetioirs of the Security Ciouncil? .Articles 24, 26, >V>6, 

5 i 54 

li\ whai vole must decisiims uf the Securitv Council be adopted? Art. 27. 

In case seven members of the Security Council, including four permanent mem¬ 
bers, vote for a propositi(»n, and the remaining permanent member abstains from 
voting, is the proposition carried? (Note that in practice the Security C'ouncil does 
not regard such abstenri(»n as a veto. See p. 577 ///fra.) 

In case the Securitv Ctnincil is considering a dispute between a permanent mcm- 
ber and some i»ilier state, may that permanent member exercise its veto? Art. 27 
W'liat functions has the Security Council w iih respect to pacific settlement of 
disputes? .Articles 

W hat may the Sccuriry Ciouncil do about threats to peace, or aggression? 
Articles 39-50 

W here does the Security (.ouncil get ilic necessary forces to make its action 
effectiv e? Articles 43, 45, 106. 

If the Securitv (Council takes action against an aggressor, ma>- other members of 
the I’nired Nations be neutral? Articles 49; 2, paragraph 5. 

.May a member of the United Nations law fully use or threaten force against 
another state? .Art. 2, paragraph 4 

Does rlie (dtarter affect the right of self-defense? Art. 51 

W'diar is the relationship to the United Nations of various regional arrangements? 
Articles 52-54 

Mow^ is the I'conomic and Social Council (LvCOSOC) chosen? Art. 61 
W'hat are the functions of KCOSOC? Articles 62-72 

What efTecr docs the (dtarter hav e upon the validity of secret treaties? Art. 102 

-"' No imifonn pururn h:is been folhnvcil in the duxc-c of non-pcrniniuiu incinhcrs of the 
ScTurity Council, but ordinarily there have been two Atnerican Republics (other thait the 
Uniied States), one nicniber of tlie British Conunonwealth (txher than Ihiircd Kingdom), 
one <»f the smaller states of northern and western l!'uropc, one “Middle F.asrern” or “Near 
l .asfcrir’ state, and one “Soviet satellite.” Despite Soviet contentions of an understanding Xi\ 
f(»llow such a pattern, in recent elections the Soviet-satellite .states have not been chosen. 

Keganling actii)n against aggressitm, by United Nations organs, .see pj). 572-583 infra. 
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What relationship has the United Nations to other international organizations? 
Art. 57, 63, 64, 70. (These “specialized agencies” now include the International 
Labor ()rganizati(»n, the Food and Agriculture Organization, the United Nati»>ns 
I diicational, Scientific and Cultural Organization 1 UNESCO], International Ci\il 
Aviation Organization, International Hank, International Monetary Fund, Uni 
‘ersal Pt»sral l-nion. International 'Fclccomnuinication Union, World Health 
Organization, and WorM Alcteorological Organization. It is expected that the 
contemplated International I radc Organization, and Inter-CJovcrnincntal Maritime 
Consultative Organization will be brought intt) similar relationships with the 
United Nations, as will others as need arises. 1 he International Refugee Organiza¬ 
tion was a “specialized agcncN .” Brief mention of these “specialized agencies” will 
be found in the United Nations pamphlet, ILisic Facts about the United Nations, 
Regarding the International Court of Justice, see p. 57 supra. 


RFPARA'I ION FOR INJURIES SUFFERED IN 'l l IE SER\ ICE 
OF THE UNIl ED NATIONS 

limrnntional 0)urt ot Justice, Advisory Opinion, April II, 

/.C./. Reports. !‘W, p. 174; 43 Am. /. ////V L, 5S9 

[Having in mind the death of Count Hemadortc while serving ns United Nations 
Mediator in Palestine, by a Resolution of December 3, 1944 the Ciencral Assembly 
adopted a resolution stating that it should suf)mit to the Internarimial Court of 
Justice the following (jiicstions for an advisory opinion: 

I. In the event of an agent of the United Nations in the iKTformanec of his duties 

suffering injury in eircunistances involving the rcsponsibilit)' of a State, lias the United 
Nations, as an Organization, the capacity to bring an international claim against the 
responsible de jure or dc facta government with a view to obtaining the reparaticui due 
in respect of the damage caused (j) to the United Nations, (/;) to the victim or to 
persons entitled through him? , 

II. In the event of an affirniarivc reply on point I (//), how is action by the United 
Nations to be reconciled with such rights as may he possessed by the Stare of which 
the victim is a national? 

After stating that it“under.stands the word ‘agent’ in the most liberal sense, that 
is to say, any person who, whether a paid official or not, and whether permanently 
employed or not, has been charged by an organ of the Organization with carrying 


-"Sr)nje accounts of the i.eague of Nations and its work as a fore-runner of the United 
Nations will be ftiiind in the general introductions to International Organization cited supra. 
and in; D. P. Alycrs, Handbook of the Leayiuc of Natiom (1934); I.eague of Nations Informa¬ 
tion Section, Essential Facts about the Lea^^ue of Nations (10th t*d., 1939); Wallers, History of 
the Lea^iue of Natums (1952). See also C. Howard Ellis, t he Griffin. Strut ture. and IForkinr, 
of the Leafiue of Natiom (1928); J. Ray, Coimnentairc du Vactc dc la Soeietc dcs Natiom 
(1930); W. E. Rappard, The Quest for Peace since the World War (1940); FI. Kelsen, "Ixgal 
Technique in international Law: A Textual Criticisin of tlic League Covenant,” 10 Geneva 
Studies, no. rt (1939) ; S. Engel. “League Reform,” 11 Geneva Studies, nos, 3 and 4 (1940). 

On cransiii(iii from the League to the United Nations, see I..eaguc of Nations, The Leat^uc 
Hands Over (1946); D. P. Myers, “JJquidation of League of Natifms Fnncrion.s,” 42 A?u. /, Int'i 
L. 320 (1948); H. M. Wood, “Dissolution of the League of N.atit)ns,” 1946 Hr. Y.II. IntU L. 317; 
II. Reiff, “Transition from League of Nations to United Nations,” 14 Dept. State Hull. 691, 739 
(1946). 

28 See Wright, “Responsibility for Injuries to United Nations Officials,” 43 Am. /. htPl L. 95 
( 1949 ). 
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our, or helping to carry out, one of its functions — in short, any person throiigii 
whom it acts”; and after pointing out that the “question assumes an injury suffered 
in such circumstances as to involve a State’s responsibility,” the Court said;] 

Competence to bring an international claim is, for those possessing it, the 
capacity to resort to the customary methods recognized by international law for 
the establishment, the presentation and the settlement of claims. Among these 
methods may be mentioned protest, request for an enquiry, negotiation, and re- 
(juest for submission to an arbitral tribunal or to the Court in so far as this may be 
authorized by the Statute. 

This capacity certainly belongs to the State; a State can bring an international 
claim against another State. . . . 

The subjects of law in any legal system are not necessarily identical in their 
nature or in the extent of their rights, and their nature depends upon the needs 
of the coiniiiunitv'. Tliroiighout its history, the development of international 
law has been influenced by the requirements of international life, and the pro¬ 
gressive increase in the collective activities of States has already given rise to 
instances of action upon the international plane by certain entities which are 
not States. This development culminated in the establishment in June 1945 of an 
international organization whose purposes and principles are specified in the 
Charter of the United Nations. But to achieve these ends the attribution of inter¬ 
national personality is indispensable. . . . 

In the opinion of the Court, the Organization was intended to exercise and 
enjoy, and is in fact exercising and enjoying, functions and rights which can only 
be explained on the basis of the possession of a large measure of international 
personality and tlic capacii) to operate upon an international plane. It is at present 
the supreme t\pe t)f international organi/ation, and it could not carry out the 
intentions of its founders if it were devoid of international personality. It must be 
acknowledged that its Alembers, by entrusting certain functions to it, with the 
attendant duties and respon.sibilities, have clothed it with the competence required 
to enable those functions to be effectively discharged. 

Accordingl)', the ("ourt has come to the conclusion that the Organization is 
an international person. That is not the same thing as saying that it is a State, 
which it certainly is not, or that its legal personality and rights and duties are the 
same as those of a State. Still less is it the same thing as saying that it is a “super¬ 
state,” whatever that expression may mean. It docs not even imply that all its 
rights and duties mu.st be upon the international plane, any more than all the rights 
and duties of a State must be upon that plane. What it does mean is that it is a 
subject of international law and capable of possessing international rights and 
duties, and that it has capacity to maintain its rights by bringing international 
claims. 

The next (picstion is w hether the sum of the international rights of the Organiza¬ 
tion comprises the right to bring the kind of international claim described in the 
Request for this Opinion. That is a claim against a State to obtain reparation in 
respect of the damage caused b>' the injury of an agent of the Organization in the 
course of the performance of his duties. Whereas a State possesses the totality of 
international rights and duties recogni/ed by international law, the rights and 
duties of an entity such as the Organization must depend upon its purposes and 
functions as specified or implied in its constituent documents and developed in 
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practice. The functions of the Organization arc of such a character iliat tliev 
could not be effectively discharged if they involved the concurrent action, on the 
international plane, of fifty-eight or more Foreign Offices, and the Court con¬ 
cludes that the Members have endowed the Organization with capacity to bring 
international claims when necessitated by the discivarge of its functions. . . . 

It cannot be doubted that the Organization has the capacity to bring an interna¬ 
tional claim against one of its Mcml»crs which has caused injury to it l)y a l)rcach 
of its international obligations towards it. The damage specified in Question I (a) 
means exclusively damage caused to the interests of the Organi'zati(»n itself, to its 
administrative machine, to its property and assets, and to the interests of which it 
is the guardian. It is clear that the Organization has the capacity to bring a claim 
for this damage. . . . 

When the Organization has sustained damage resulting from a breach by a Mem¬ 
ber of its international obligations, it is imptjssiblc to see how it can obtain repara¬ 
tion unless it possesses capacity' to bring an international claim. It cannot l»c 
supposed that in such an event all the Members of the Organization, save the 
defendant State, must combine to bring a claim against the dcfcndani for the 
damage suffered by the Organization. 

I'he Court is not called upon to determine the precise extent of tlie reparation 
which the Organization would be entitled to recover. It may. how e\er, be said 
that the measure of the reparation should depend upt)n the amount of the damage 
which the Organization has suffered as the result of the wrongful act or omission 
of the defendant State and should be calculated in accordance w ith the rules of 
international law. Amongst other things, this damage w'ould include the reimburse- 
rwent of any reasonal)Ie compensation w hich the Organization had to pav to its 
agent or to persons entitled through him. Again, the death or disal)lemcnt of «»ne 
of its agents engaged upon a distant mission might involve ver\' considerable ex¬ 
penditure in replacing him. 'I hcse arc mere illusirations, and the Court cannot pre¬ 
tend to forecast all the kinds of damage w hich the Organization itself might sustain. 

Question I (h) is as follows: 

. . . has the United Nations, as an Organiz.ation, the capaciry to l>ring an international 
claim ... in respect of the damage caused . . . (h) t(» the victim or to persems 
entitled through him? 

In dealing with the question of law’ wiiich arises out of Question I (^), it is 
unnecessary O) repeat the considerations w hich led to an aflirmativc nnsw'cr l)cing 
given to Question I (n). It can now be asstmicd that tlie Organization has the 
capacirv to bring a claim on the international plane, to negotiate, to conclude a 
special agreement and to prosecute a claim before an international trilmnal. The 
only legal c]ucstion w hich remains to be considered is wdieiher, in the course of 
bringing an international claim of this kind, the Organization can recover ‘"the 
reparation due in respect of the damage caused . . . to the victim. . . 

'Fhe traditional rule that diplomatic protection is exercised by the national 
State docs not involve the giving of a negative answer to Question I (h). 

In tile first place, rliis rule applies to claims brought by a State. Ihit here w e liave 
the different and new' case of a claim that wrujld be brought by the Organization 

In the second place, even in intcr-State reiations, there arc important exceptions 
to the rule, for there arc cases in which protection may be exercised bv n State on 
behalf of persons not having its nationality. 
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In rhc third place, the rule rests on two bases. The first is that the defendant 
State has broken an obliyatiofi towards the national State in res})cct of its nationals. 

I he second is that only the party to whom an international obligation is due can 
bring a claim in rcspeci to its breach. 'This is precisely what happens when the Or- 
gani/.ation, in l)ringing a claim for damage suffered by its agent, docs so by invok¬ 
ing the breach of an obligaiion tow ards itself. Tlui.s, the rule of the nationality of 
claims affords no reason against recogni/.ing that the Organisation has the right to 
bring a claim for the damage referred to in Question I (h). On the contrary, rhc 
[)rinciple underl\ ing this rule leads to the recognition of this capacity as belonging 
to the Organization, w hen the Organization invf>kes, as the ground of its claim, a 
breach of an oblig.'iii(;n towards itself. 

Nor does the anaIog\’ of rlic traditional rule of diplomatic protection of na¬ 
tionals abroad juslif\ in itself an aflirmative reply. It is not possible, by a strained 
use ol the concept ot allegiance, to assimilate the legal bond which exists, under 
Article iOO ol the (iharter. between the Organization on rhc one hand, and the 
Secretary-( ieneral and the staff on the other, to the bond of nationality existing 
between a State and its nationals. 

I he (ioiirt is lu re laced w ith a new situation. I he (]nesrions to w hich it gives 
rise can only l»e sol\ ed In realizing that the situation is dominated l)y rhc provisions 
of tlie (iliarter considered in the light of the principles of international law. 

The ijiiestion lies within the limits already established; that is to sa\' it prcsiip- 
poses that the injury for which the reparation is demanded arises from a breach of 
an obligation ilcsigned to help an agent of the (Irgani/ation in the performance of 
his duties. It is not a case in w liich the w rongful act or omission wxnild merelx 
constitiiic a breach of ih.e general obligations «»f a State concerning the position of 
aliens; claims maile under this head w'ould be w irhin the competence of the national 
State and not, as a general rule, within that of tlic Organization. 

. . . Lhuler international law, tlte Organization must be deemed to have those 
pow ers w hich, though not e\t)ressly provided in the (Charter, are conferred upon it 
by tiecessary implication as being essential to the performance of its duties. . . . 

Ha\ ing regard to its purposes and functions already referred w, the Organiza¬ 
tion ma\' find it necessary, and has in fact found it necessary, to entrust its agents 
with inipf)rrant tnissions to lie performed in disturbed parts of the world. Many 
missions, from tlieir \erv nature, involve the agents in unusual dangers to w hich 
orilinar\ persons are not exposed. I'or the .same reason, the injuries suffered by its 
agents in these circumstances w ill sometimes have occurred in such a manner that 
their national State w ould not be justified in bringing a claim for reparation on 
the ground of diplomatic protection, or, at an\' rate, would not feel disposed to do 
so. Both to ensure the efficient and independent performance of these missions and 
to afford eflectix e support to its agents, the Organization must provide them w'ith 
adecjuate pn»teclion. . . . 

I*or this purpose, the .Members of rhc Organization have entered into certain 
undertakings, some of which arc in the Charter and others in complementary 
agreeinenis. The content of these undertakings need not be described here; but 
the (A)urt must stress the importance of the duty to render to the Organization 
“cver\' assistance'’ which is accepted by the Members in Article 2, paragraph 5, of 
rhc Charter. It must he noted that the effective working of the Organization — 
the accomplishment of its task, and the independence and effectiveness of the 
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work of its agents — require that these undertakings should be strictly observed. 
For that purpose, it is neccssar)' that, when an infringement occurs, the Organiza¬ 
tion should be able to call upon the responsible State to remedy its default, and, in 
particular, to obtain from the State reparation for the damage that the default may 
have caused to its agent. 

In order that the agent ntay perform his duties satisfactorily, he must feel that 
this protection is assured to him by the Organization, and that he may count on it. 
To ensure the independence of the agent, and, consequently, the independent ac¬ 
tion of the Organization itself, it is essential that in performing his duties he need 
not have to rely on any other protection than tliat of the Organization (save of 
course for the more direct and immediate protection due from tlie State in \\ hosc 
territory he may be). In particular, he should not have to rely on the protection 
of his own State. If he had to rely on that State, his independence might well be 
compromised, contrary to the principle applied by Article 100 of the Charter. And 
lastly, it is essential that — whether the agent belongs to a powerful or to a weak 
State; to one more affected or less affected by the complications of international 
life; to one in sympathy or not in sympathy with the mission of the agent — he 
should know that in the performance of his duties he is under the protection of the 
Organization. l'hi.s assurance is even more necessary \\ hen the agent is stateless. 

Upon examination of the character of the functions entrusted to the Organiza¬ 
tion and of the nature of the missions of its agents, it becomes clear that the ca¬ 
pacity of the Organization to exercise a measure of functional protection of its 
agents arises by necessary intendment out of the Charter. 

The obligations entered into by States to enable the agents of the Organization 
to perfonn their duties are undertaken not in the interest of the agents, bur in that 
of rhe Organization. When it claims redress for a breach of these obligations, the 
Organization is invoking its own right, the right that the obligations due to it 
should be respected. On this ground, it asks for reparation of the injury suffered, 
lor “ it is a principle of international law that the breach of an engagement involves 
an obligation to make reparation in an adequate form”; as was stated by the Per¬ 
manent Court in its Judgment No. 8 of July 26ch, J927 (Series No. 9, p. 21), In 
claiming reparation based on the injury suffered by its agent, the Organization 
docs not represent the agent, but is asserting its own right, the right to secure re¬ 
spect for undertakings entered intf) towards the Organization. 

Having regard to the foregoing considerations, and to the undeniable right ol 
rhe Organization to demand that its Members shall fulfil rhe obligations entered 
into by them in the interest of the good working of the Organization, the Court 
is of rhe opinion that, in rhe case of a breach of these obligations, the Organization 
has the capacity to claim adequate reparation, and that in assessing this reparation 
it is authorized to include the damage suffered by rhe victim or by persons entitled 
through him. 

1 he question remains whether the Organization has “rhe capacity to bring an 
international claim against the responsible de jure or de facto government with a 
view to obtaining the reparation due in respect of the damage caused( j) to the 
United Nations, (b) to the victim or to persons entitled through him” when the 
defendant State is not a member of the Organization. 

In considering this aspect of Question I (a) and (h), it is necessary to keep in 
mind the reasons which have led the Court to give an affirmative answer to it when 
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rhc defendant Stare is a Alcinher of the Organization. It has now been established 
that the Organization has capacity to bring claims on the international plane, and 
that if possesses a right of functional protection in respect of its agents. Here again 
the Court is authorized to assume that the damage suffered involves the responsi 
bilitN' of a State, and it is not called upon to express an opinion upon the various 
ways in which that responsibility might be engaged. Accordingly the question is 
w hether the Organization has capacity to bring a claim against the defendant 
State to recover rcparatirin in respect of that damage or whether, on the contrary 
the defendant State, not being a member, is justified in raising the objection that 
the Organization lacks the capacitv' to bring an international claim. On this point, 
the Court’s opinion is that fifty Stares, representing the vast majority of the mem 
hers of the international community, had the power, in conformity with inter 
national law, to l)ring into being an entity possessing objective international per¬ 
sonality, and not merely personality recognized by them alone, together with 
capacity to bring international claims. 

Accordingly, the ("oiirt arrives at the conclusion that an affirmative answei 
should be given to Question I (a) and (/?) whether or not the defendant State is 
a Alcmber of the United Nations. 

Question II is as follows: 

In the event of an affirmative reply on point I (/;), how' is action by the United 
Nations to be reconciled with such rights as may be possessed by the State of 
w Inch the victim is a national? 

The affirmative reply given !>>' the Court on point I (/?) obliges it now to ex 
amine Question II. When the victim has a nationality, cases can clearly occur in 
which the injury suffered by him may engage the interest both of his national State 
and of the Organization. In such an event, competition betw^ecn the State’s right 
of diplomatic protection and the Organization’s riglit of functional protection 
might arise, and this is the only case with wdiich the Court is invited to deal. 

In such a case, there is no rule of law w hich assigns priority to the one or to 
the other, or w hich compels either the State or the Organization to refrain from 
bringing an international claim. The Court sees no rca.son w hy the parties con 
cerned should not find solutions inspired by goodwill and common sense, and as 
between the Organization and its Alembers it draws attention to their duty to 
render “every a.ssistancc” provided by Article 2, paragraph 5, of the Charter 

Although the bases of the two claims are different, that docs not mean that the 
defendant State can be compelled to pay the reparation due in respect of the dam 
age twice over. International tribunals are already familiar with the problem of a 
claim in which two or more national States are interested, and they know how’ to 
protect the defendant State in such a case. 

The risk of competition betw een the Organization and the national Stare can be 
reduced or eliminated either by a general convention or b\' agreements entered 
into in each particular case. There is no doubt that in due course a practice will be 
developed, and it is woriiyv of note that alreaily certain States whose nationals 
have been injured in the performance of missions undertaken for rhe Organization 
have showm a reasonable aiul cooperative disposition to find a practical solution. 

The question of reconciling action by the Organization w^ith the rights of a 
national State may arise in another way; that is to say, when the agent bears rhe 
nationality of the defendant State. 
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The ordinary practice whereby a State docs not exercise protection on beh;ilf 
of one of its nationals against a State which regards him as its own national, docs 
nor constitute a precedent which is relevant here. Ehc action of the Organization 
is in fact based not upon the nationality of the victim, but upon his status as agent 
of the Organization, 'riierefore it docs not matter whether or nor the State to 
w hich the claim is addressed regards him as its own national, because the (jiiestion 
of nationality is not pertinent to the admissibility of the claim. 

In law', therefore, it docs not seem that the fact of the possessioti of the nation¬ 
ality of the defendant Stare by the agent constitutes any obstacle to a claim brought 
by the Organization for a breach of ol)ligations towards it occurring in relatimi to 
the performance of his mission b\- that agent. 

[ riie Court therefore concluded, unanimously, that “in tlie event of an agent of 
the United Nations in the performance of his duties suffering injury in circum¬ 
stances involving the responsibility” of a Member or non-Member Stare, “the 
Lhiited Nations as an Organization has the capacity to bring an international claim 
against the responsible t/c j/nr or t/c fjcfo government w ith a view’ to obtaining 
the reparation due in respect of the damage caused to the United Nations.” I»y i 1 
\ ores to 4, it w^as of the opinion that under such circumstances “the United Nations 
as an Organization has the cajiacity to bring an inteniati«)nal claim against the re¬ 
sponsible de j7(re or dc facto government w ith a view to obtaining the reparatton 
due in respect of the damage caused to the victim or to persons entitled through 
him." On Question 11 it concluded, by 10 votes to 5, that: | 

When the United Nations as an Organization is l)ringing a claim for reparation 
of damage caused to its agent, it can only do so by basing its claim u[>on a breach 
of obligations due to itself; respeeit for this rule will usually [)re\ cut a conflict be¬ 
tween the action of the United Nations and such rights as the agent's national 
State may possess, and thus bring about a reconciliation between their claims; 
moreover, this reconciliation must depend upon consideiMtions applicable ret each 
particular case, and upon agreements to be made betw een the Organization and 
individual States, either generallv or in each case.-' 


Note 

With what, if an\', rights and tluries under inurnaiii»nal law are the various inier- 
narional r)rgani/ations eiulo\\t«l? Thcor) and practice )»nrli suggest that a»iy “per¬ 
sonality" which they ina> have in international law must be cotilcrred u|)on them 
h\ states tor talier international org.ani/arions already recogtii/ed as “persiats"). either 
expressly or through customary devciopnienr. In practice it would seem that onl> 
international organizations created by states are treatetl as having inteniational law 
rights and duties, although there is no inherent reason w h\ international legal person¬ 
ality may iK^r be ertnferred upon “private” organi/ations. (Indeed, certain functions 

“■* Judges Alvarez, and Azevedo gave separate concurring irpinioiis, .iml Judges llulawi Prsha, 
I faekwoith, Winiarski, and Krvl<»v gave dissenting o|)inioMs. On tins case, see Wright. “1 he 
fural Personality of rlie United N-jtirMis," Ao/. /. ////V /.. StKv (I'aP;); (aunineni, 4K \!n h, 1. 
Rci'.mdm). 

Keg.irding rile inrem.irion.il legal personality of iniemational luguni/arions. see J< ssiip, MoJi tf/ 
I ail' of Nations 2?-26 (194S; ; Jenks, 1045 lirii, Y,U. h/Cl /.. 2o7; W’illi.uns, “ I he Status of the 
l eague of Nations in Inteniational Law,’' in his (d.hipfers on (/nrrent inicnmtioml !aiw, pp 
477-500 (1929); Williams, “'Lhc Legal CharacTcr <if the Hank of Inreinational Sertlements,’* 24 
hn. J. intH /.. 605 (10.>0); and hihliography gathereil in Sohn, Cases and Materials un W orld 
[.a-a: 4- 6 (1050;. 
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of the International Coiiuiiittec of the Red Ooss, a privately created organization of 
Swiss individuals, in connection with prisoners of war conic close to implying the inter- 
national U-t-al pcnsonality of that body.) 

Althoii|4:li the state itself is a labrication of man as imich as tliese international organ¬ 
izations, it is a fabrication of such long standing that it is regarded as tlic "‘natiiral” 
person of tiu- international legal system. Through centuries of custom and usage certain 
rights and liutics lui\e been attriliutcil to states so consistently rliar tlic\' arc regariled 
as flow ing troni the definition of statehood. International organizations, however, have 
not been so long known to the law, and for most purposes each is treated as a separate 
case. I he extent of tlieir capacity for rights and duties under international law' depends 
upon the ‘Vharter’’ (/.c., constitutional documents, usually in the form of a multilateral 
treaty) under which they are created, and the practice wliicli has grtiwn up arouml 
each organizari<»n. In general, it would appear that if a given right or duty is conferred 
neither hy the charier, nor by customary internarional law, the international organiza* 
rion does luit have it. The (luestion it» ask in each case is how far tlie organization acts 
as an emiry in carrying on international relations, separate and distinct from tlie states 
which or private persons wht» are its members. 

I'he constitutional documents of many international organizations indicate that tliey 
have some degree legal j>ersonaliry. It is not always clear, how'ever, whether this 
refers to legal iH'isonality under the laws of the several rncmVier states, (ir to capacity 
for rights and duties under international law. For example. Article 104 of the United 
Nations Cliarrer provides that “The Organization shall enjoy in the territory of each 
of its Members such legal capacity as may be necessary for the exercise of its functions 
and the fulfillmenr of its purposes.” With respect to this, the Report of the Secretary 
of State to tIu* President on the San I'rancisco Conference, June 26, 1945 sa>'s of this 
Article 104: 

“ riiis Article does not ileal w ith what is called the International personality’ of the 
Organization. The (aimmirtee wliich discussed the matter was anxious to avoid any 
implication that the I Hired Nations will be in any sense a ‘super-state*. So far as the 
power to enter into agreements with states is conctrned, the answer is given hy .\rticle 
4^ w hich proviiles that the Seciirirs Council is to he a parry to the agreements concern¬ 
ing the availaliilitv of armed forces. International practice, while limited, supports the 
idea of such a boih' lieing a party to sucli agreements. No other issue of ‘iiucrnationai 
pers<»iialit> ’ rcipiiies mention in the C'harrer. Practice w ill bring about tlie evolution of 
appropriate rules so far as necessary." Dep’t of Stare, Conference Series 71, pp. 157-8. 

Although no agreements have yet been concluded under Article 43, an example of an 
agreetnent between the United Nations and a state is afforded by its Headtitiartcrs 
Agreement with the United Stares.'^*' Furthermore, pursuant to Article 63 of the 
("liartcr, the United Nation.s, through its F.conoinic and Social Council, has entered into 
agreements with \ arious inrcrnarional organizations wliich are its “specialized agencic.s.” 

It likewise seems clear that an inrcrnatiunal organization may be given the capacity 
to sue or be sued before an imernational court. International organizutions have been 
parties to international arbitrations with states in various cases.-'^' 

30 61 Star. 3416; I'.LAS, 16'6; 43 Am. /. Inti L. 8 flWO. Sec also C. Parry, ‘‘ Fhe Treaty- 

Making Power of the United Nations.” IW Br. Y.B. Iml L. 108. Tk.c trusteeship agreements, 
p. 188 may also fall into this carcgc»ry. 

31 Sec, t’.g., Gerinaiiy v. Reparations Commission (1924), 1 JJ.N. Kept, of hil. Arb. A^zifjrJs 

429, A?!?!. Dh*. 1923- 24, eases PH, 199, 2lK); Germany v. Reparation Comniisson, 1925, 2 U.zV. 
licpf. of /m. Arb. Aii'anis 745; Interim'tat ion of London A^eenicnt of At/ff. if, J924 (Germ, 
and Rep. Comm.), 2 ibid. 873, 20 Am. /. Inti L. 556 (1926), Ann. /)/»?. 925-26, ease 264; 

Germany v. Commissaire aiix revenus gages I Daw es Plan interpretation] 2 U.N. Kept, of hit. 

\rb feuTv 755, 21 .4///. /. hitl /.. 326 (1927), Ann. Dis. 1925-26, case 151; Fhe Standard Oil 
Tankers (Reparation Comm. v. U.S.), 2 U.N. Repts. of hit. Arb. .4v:ards 777. 22 Am. /. hitl L. 
404 ( 1928 ); Avv. /)/g. 1925-26, cases 169 and 353. 

Regarding suits hy international organizations in national courts, see Balfour, Guthrie & Co. 
V. United Stares, 9(i F. Supp. 831 (N.D. Calif., 1950), holding that the United Nations, as a 
shipper of powdered milk sent by the United Nations’ International Children’s i:mergenc> 
Fund to ^vl^npean ports, had eapaeity to sue a private charterer and also the United States as 
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Although only states may be parties before tlic International Court of Justice (the 
p<m'cr of the Unireil Nations to request advisory opinions being distinguished from the 
I'apaciry to be a plaintiff or defetulenr before that Court), Section 21 (a) of the Head- 
qiiarters A;;r('enient, for exanqde, provides bu* subniission of any dispute ber\\’een the 
I hiitcd Stares and ilic United NariMtm over its interpretat’on or ai^plication to a tribunal 
of three arbitrators. U’ith respect to the iinmunitics of international organi/atjons and 
their personneJ from the jurisdietion of national eonrts, sec ///frj, p. ‘HO. 


Section C. liulividinils 

The Indivichial as a “Subject” of International Law — Editorial Note 
There is nothing inherent in the individual (or in corporations or other groups 
of individuals) rendering him an “unsuitable” person of international law. 'I’lie 
general doctrine and practice of international law has been that only states had 
rights and duties under that law; but on occasion the individual has been recog 
nized as possessing international legal personality for various purposes. xModern 
practice sees an increasing recognition of such personality of individuals, and 
theory is beginning to acknowledge its existence. A major theme of Jessup. 
Modern L.jie of \iif:ons ( HHS) is to consider the hx potlicsis that individuals have 
rights and duties under iitrcrnational law. Sec also Jessup, “RcsponsiI)ility of 
States for Injuries to Individuals,” 46 ('oL /.. Rci\ 907 (1946). 

It has long been held that individuals were capable of violating international law 
u hetlier their punisiunent was at the hands of state authorities or more recently 
internarionnl courts. Pirates liavc generally been regarded as committing a crime 
against the law of nations, for which any stare which seizes them ma\' try .iiui 
punish them. See United Stettes r. Smithy 5 Wheat. 1 161-2 (U.S. 1820), in which 

Justice Stor\’ stated that “ I he common law, too. recognizes and punishes piracy 
as an offence, not against its own nuinicipnl code, but as an offence against the law 
of nations (w hich is parr of the common law), as an offence against tlie universal 
law of society, a pirate being deemed an enemy of the human race.... The general 
practice of all nations in punishing all persons, whether natives or foreigners, w ho 
have committed this r)ffcnce against any persons whatsoever, with wluim they arc 
in amity, is a conclusive ]uoof that tlie offence is supposed to depend, not upon 
the particular provisions of any municipal code, but upon the law of nations, both 
for its definition and puni.shnient.” See also hi re Viracy Jure Cientiimi, | 1934] A.C. 
586. J. B. Aloorc w rites of pirac>' that, ‘Tliough statutes may provide for its pun¬ 
ishment, it is an offence against the law of nnti(ms” (2 Moore Intcrnatioihil hiree 
951). Ilow^ever, J. \W Bingham, as Reporter, w rites in the inrodiictory comment 
to Harvard Research in International Law^ Viracy^ 26 Avi. /. Inf I L. Supf). 739. 
759-40 (1932), “Properly speaking, then, piracy is not a legal crime or offence 
under the law of nations. . . . International h\v piracy is only a .special ground of 
state jurisdiction — of jurisdiction in every state.” 

riwncT of tlic vessel on which the shipiiient was made (under the Suits in Admiralty Act, dis 
cussed p. 428 infra). Sec also Irucrnational RcfuKce <)rgani/atlf>n v. Republic S.S. Co., 189 F.2d 
858 (4th Cir. 1951), holding tliat an international organi/.arifin might bring suir in a federal 
court even though diversity jurisdiction was absent because defendant was a non-American 
corporation. 

^- Scc 1 Hyde, InternatiovJ Lav) 33-40 (2d cd., 1945); Uautcrpaclit, “Subicers of the I.aw 
of Nations,** 63 L.Q. Rev. 438 (1947), 64 Ibid. 97 (J948>; Dunn, Hambro ct al., 1941 Vrnr. Am 
Soc'y ImH L. 14; Spiropoulos, Uhidividu cn Droit International (1928); I'cnckides, LUmltvidu 
dans VOrdre Juridique International Modeme (1933). 
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Whether or nor pinitcs arc deemed guilty of violating rules of international law 
direct!}' applicable to them, it should be noted that, under the Constitution, Con¬ 
gress is given the power “To define and punish . . . offences against the law of 
nations” (Art. I, § S, no. 10). See United Stales v. Arjona, 12()"u.S. 479 (1887), 
upholding under this power a statute punishing the counterfeiting of foreign mon¬ 
eys or securities. Prior to the adoption of the Constitution, tlie Chief Justice of 
Pennsylvania, in sentencing a defendant convicted of threatening the Secretary of 
the French Legation in the house of the French Minister to the L^nited States, and 
of assault against him on the street, said: “The first crime in the indictment is an 
infraction of the law of Nations. This law, in its full extent, is parr of the law of 
this State, and is to be collected from the practice of different Nations, and the 
authority of writers.... You then have been guilty of an atrocious violation of the 
law of nations.” Respublica Dcl.on^chainps, 1 Dali. Ill (U.S. 1784). 

Even more striking is the accepted principle that individual members of bellig¬ 
erent armed forces are criminally responsible for violations of the international 
law of wars and may be punished by the enemy authorities. (Cf. p. 631 infra.) 
'riius Stone, C.J., said for the Court in Ex parte Qnirrn, 317 U.S. 1, 27-28 (1942), 
refusing habeas corpus to German .saboteurs convicted by a United States military 
commission, “From the very beginning of its history this Court has recognized 
and applied the law of w ar as including that part of the law of nations w hich pre¬ 
scribes, for the conduct of w ar, the status, right and duties of enemy nations as 
W’cll as of enemy individuals.” The International Military MTibunal at Niirnberg 
said in its Judgment of October 1, 1946: “It w-as submitted that international law' 
is concerned with the actions of sovereign States, and provides no punishment for 
individuals; and further, that where the net in question is an act of state, those w'ho 
carr}' it out arc not personally responsible, but arc protected by the doctrine of the 
sovereignty of the .state. In the opinion of the Tribunal, both these submissions 
must be rejected. That international law" imposes duties and liabilities upon indi¬ 
viduals as well as upon states has long been recognized. . . . Crimes against inter¬ 
national law' are committed b}' men, not by abstract entities, and only by punish¬ 
ing indi\ iduals who commit s\ich crimes can the provisions of international law be 
enforced.” (See p. 638 infra.) 

Nevertheless, it remains true that under iTU)St circumstances responsibility is im¬ 
posed upon the state as an entity, rather than upon individuals whose conduct may 
violate the standards of international law. With the possible exception of x iolations 
of the international laws of war (and most conspicuously the judgments of the 
International Military 'Fribiinals at Niimberg and Tokyo), violations of interna¬ 
tional law by persons in the service of a state have been regarded as x iolations bx' 
the state; and the only means of redress has been through efforts to hold the state 
intcrnationallx' respt)nsiblc (usually in damages) through negotiations between the 
governments ct)ncenied or before international tribunals. I'he acts have been im¬ 
puted to the state, and the state held collectively responsible as an entity, in those 
eases in w hich the state has failed to punish or affonl redress against individuals 
w ho violate international laxv.'‘'* 

An individual usually lacks procedural c.ipaciiy to assert rights before any inter 

Sc^hneSerger, “Rc.sponsibility of tlic Individual under Intcrnarional I. axv,” 35 Geo. L. ]. 
4S1 (1947); Dulles, “International Laxv and Individuals,” 35 A.B.A.J. 912 (1949) -, A. G. Lcv\, 
"Criminal Rc.sponsibility of Individuals and International Law” 12 17. of Chi. /.. Rrv. 3r> 
(1945). 
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narioniil tril)unal; and there tlius may well be doubts whether he has any rigrlits 
under international law. It is only the state of which he is a national that may bring 
suit in an international court (or protest through diplomatic channels) against the 
state of whose conduct the individual complains; and hence the state is regarded 
as having the international law right rather than the individual. In most countries 
the individual has no legal right under the domestic law to compel his Foreign Of¬ 
fice to press his claim; and its refusal to do so may be based on reasons of foreign 
policy unrelated to the specific case, just as well as upon the belief that the claim is 
unfounded. (Sec p. 46S-471 ///fnr.) Furrliermorc. a stateless person can, in the con¬ 
templation of international legal theory, be injured ad since lU) state is 

deemed injured by a wrong to him; and thus no stare has a legal right to protest or 
recover for the wrong (unless treaties make specific provision for such a case.) 
(Cf. p. 542 ///f/'j.) 

Although the orthodox theory of state responsibility and international claims 
is that injuix' to the national is an injury to the state, and that the international 
claim is pressed and recovery sought for this latter injury (cf. p. 554 infra) ^ the 
individual is normally awarded the money collected. In the study of international 
claims it will be seen that in practice claims are frequently thought of as those of 
individual claimants, and that in such aspects as the measure of damages, wai^'er ot 
claims, etc., the results arc in closer accord with a rccognitit)n of the individuars 
rights under international law than with the logical consei]uenccs (»f the premise 
that individuals have no rights under international law. (Bear this in mind through¬ 
out Chapter 7 ittfra). 

I hcre appears to be no inherent legal reason w hy individuals ma\ not be gi\ en 
the right to bring actions against states before intcrnatif)nal courts "*^ and in fact 
this has already been allowed \n certain exceptional instances, e.i;., the ('onvention 
of December 20, 1907, for the establishment of a f^entral American CJourt ol Jus¬ 
tice which provided that, in addition to taking jurisdiction o\ er controversies be¬ 
tween contracting states: 

“'i'his Court shall also take cognizance of the (jucstions which individuals of one 
Central American country may raise against any of the other contracting Ciovern- 
ments, because of the violation of treaties or conventions, and other eases of an 
international character; no matter whether their owm government supports saiti 
claim or not; and provided that the remedies w hich the laws of the rcspectixc 
country prov ide against such violation have been exhausted or that denial of justice 
shall have been shoxvn.” Art II; 2 U.S, Vorci^rt Rel.: 1907 at 697, also in 2 Ain. /. 
htt'l L.St/pp.23] (1908). 

Under this Convention, sec Diaz v, Gnateviala. 3 A.J. 737 (1909). in which a 
Nicaraguan nationaTs claim against Guatemala, based on alleged unw^arrantablc 
detention by Guatemalan officials, was denied because local remedies had nor bcc?i 
exhausted. Five cases were brought under this Article by individuals against for¬ 
eign governments, prior to the termination of the Court in 1917, but in none of 
them did the individual w in. See Hudson, The Perrnanent Court of International 
Justice, 1920-1942, 52 (1943). Individuals were also given the right to prosecute 
claims arising under the Peace Treaties of World War I, in the Mixed Arbitral 
'fribunals established under those treaties. 

Cf. Borc'hard, “ I hc Access of IndividuaK i<> Inrcinaiioniil 24 /!///. /. 1/1/7 L. 

359 (1930;. 

There may be some basis for regarding as r]n.isidntcrnarional adjudications (in which rights 
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I he Gcrnian-Polish C^orivention relating to Upper Silesia, signed at Geneva 
May 15, 1922, went lurtlier and provided for resort to the Upper Silesian Arbitral 
1 ribunal by individuals against either (joveriiincnt that was a party to the Con¬ 
vention, even that of whieh they were nationals. In Steiner and Gross v, Polish 
State. Ann. 1927-28, case 188, the 'rribunal rejected the Polish contention that 
this Convention could not mean to give the 'i'ribiinal jurisdiction of a ease brought 
by Polish nationals against Poland. Sec Ci. Ivaeckcnbceck, International Experimeyit 
of Upper Silesia (1942). 

In national courts individuals may be able to enforce international legal rights, 
rhis is true where international law generally, or at least treaties, are made 
a part ol the applicable law in national courts (see p. 62 supra, and also p. 121 
supra, on enforcement of treaties in national courts). To this extent international law 
rights of indix'iduals have long been recogni/.cd in practice, even though in theory 
it may be said tliat the indi\ idual’s rights arc under municipal law wliich has incor¬ 
porated provisions of international law or framed its own rules so as to correspond 
to those of international law (ef. p. 67 supra). Aside from such enforcenicnt 
in national courts, individuals are not normally regarded as having rights under 
treaties. However, there would appear to be no reason why they cannot be given 
such rights, and upon occasion treaties have l)ccn held to confer rights upon them 
(seep. \2()sifpra). 

Under the generall\' accepted theories of international law% the individual in¬ 
jured by his ow n state is in an unenviable position, for no other state can press his 
claim. In the alxscnce of specific treaty provisions, a state’s treatment of its own 
nationals would not at the present time ordinaril\- involve any question of inter¬ 
national law, and the individual would have no enforceable rights under interna¬ 
tional law arising out of such treatment. I his problem of the relationship of the 
individual to the state of w hich he is a national forms the underlying basis of the 
1 Inman Rights program of the United Nations, discussed infra. Much of the con- 
troversN’ surrounding this program has centered on the possibility of permitting 
individuals to proceed directly, or of permitting an international agency to pro¬ 
ceed on tlieir behalf, even against the state of which such individuals are nationals, 
w hen violations of tltc standards of human rights laid down by treaty may occur, 
rhere are some precedents for considering that there may be an international in¬ 
terest in the treatment of individuals by their own state, although they have not 
previously been given the right to sue before any international tribunal. See pp. 
217-2IS injra. It may be noted that occasional treaty arangements go so far as to 
recogni/e the right of nationals to bring claims against their own state. Cf. p. 
525 infra. 


INIERNA I'IONAL DECLARATION OF HUMAN RIGHTS 
Adopted by United Nations General xAsscnibly, December 10, 1948. 

I N documents A/siO; Official Rcctuds, General Assembly, 3d se.ss. (I),Resoludons,p. 71 

The General Assembly Proclainis this universal declaration of human rights as 
a common standard of achievement for all peoples and all nations, to the end that 

ui^tTpressed bv individuals or corporations against foreign states) such 
arbitrations as Lena Gcddficlds v. Russia, Ami. Digest 1929 30, cases I and 258; Soviete des Quais 
de Smyrna v. Greek Government, id. ease 291; Sopron-Kt>s/cg Local Railway v. Austria and 
Miingarv 2 U N Reports of Iniematiorial Arbitral Au'ards 964, 24 Am. J. Iftt I L. 164 (1930); 
Radio 6)rp. of America v. Nat. Govt, of China, 3 U.N. Reports of Imermitional Arbitral 
Awards 1621, 30 Aw. /. JntU L. 53 (1936). 
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every individual and every organ of society, keeping this declaration constantly in 
mind, shall strive by teaching and education to promote respect for these rights 
and freedoms and by progressive measures, national and international, to secure 
fheir universal and effecti\e recognition and observance, both among the peoples 
of member states themselves and among the peoples of rerritorics utidcr their juris¬ 
diction. 

Article I. All human beings arc born free and equal in dignity and rights. 
T hey arc endow cd with reason and conscience and should act towards one another 
in a spirir of brotherhood. 

Art, 2. 1. Everyone is entitled to all the rights and freedoms set forth in this 

declaration, w'ithout discrimination of any kind, such as race, color, sex, language, 
religion, political or orlicr opinion, national or social origin, property, birth or 
other status. 

2. Furthermore no distinction shall he made on the basis of the political, juris¬ 
dictional or international sta.rus of the country or territorv* to which a person be¬ 
longs, whether it be indepciulenr, trust, non-self-governing or under any other 
limitation of sovereignly. 

Art, 3. Everyone has the right to life, liheny and the security of person. 

Art. 4, No one shall be held in slavery or servitude; slavery and rhe slave tr.ulc 
shall he prohibited in all their forms. 

Art. L No one shall be subjected to torture or to criicb inhuman or degrading 
treatment or punishment. 

Art. 6. Everyone has the right to recognition everywhere as a person before 
the law. 

Art. 7. All are equal before the law and are entitled without any discrimina¬ 
tion to equal protection of the law. All arc entitled to cijual protection against an>' 
di.scriiJiiniition in violation of this declaration and agaimst an\' incitement to such 
di.scrimi nation. 

Art. S. Everyone has the right to an effective remedy by the competent na¬ 
tional tribunals for acts v iolating the fundaniciiral rights granted him l>y flu* con- 
sritiirion or by law. 

Art. 9. No fjnc shall be siibiected to arbitrary arrest, detention or exile. 

Art. JO. Evervonc is entitled in full equality to a fair and public hearing by an 
independent and impartial tribunal, in the determination of his rights and obliga¬ 
tions and of any criminal charge against him. 

Art. Jl. 1. l^vcr\o^c charged with a penal offen.se has the right to be pre- 
Slimed innocent until proved guilty according to law in a public trial at which he 
has had all rhe guanmiccs necessary for hi.s defense. 

2. No one shall be held guilty of any penal offense on account of any act or 
omission which did not constitute a penal offense, under national or international 
law, at the rime when it was committed. Nor shall a heavier penalry be imposed 
than the one thar was applicable at the time the penal offense was committed. 

Art. 12. No one shall be siiiijcctcd to arbitrary interference with his privacy, 
family, home oj* correspondence, nor to attacks upon his lionor and reputation. 
Everyone has the right to tiu* protection of the law against sucli interference or 
attacks. 

Art. 13. 1, Everyone has the right to freedom of movement and residence 

within the borders of each state. 
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2. Everyone has the right to leave any country, including his own, and to re¬ 
turn to his country. 

Art. 14. 1. Everyone has the right to seek and to enjoy in other coiintrics 

asx'liini from persecution. 

2. 1 his right may not he in\oked in the case of prosecutions genuinely arising 

from non-political crimes or from acts contrary to the purposes and principles 
of the United Nations. 

Art. IS. 1. FAxryone has the right to a nationality. 

2. No one shall lie arhitrarily deprived of his n.itionrlity nor denied the right 
to change his nationality. 

Art. 16. 1. Alen and women of full age, without any limitation due to race, 

nationality or religion, have the right to marry and to found a family. They are 
entitled to c(]u:il rights as to marriage, during marriage and its dissolution. 

2. Marriage shall he entered into only with the free and full consent of the 
intending spouses. 

3. riie famil\- is the natural and fundamental group unit of society and is entitled 
to protecti<ni h\ society and the state. 

Art. 11. 1. l AXTNonc has the right to own property alone as well as in asso 

ciation w ith others. 

2. No one shall he arbitrarily deprived of his property. 

Art. IS. EveiAone has the riglit to freedom of thought, conscience and rc- 
ligi(*n; this right includes freedom to change his religion or belief, and freedom, 
either alone or in community with others and in public or pnvate, to manifest his 
religirjii or belief in teaching, practice, worship and observance. 

Art, 1!J. EAcryone has the right to freedom of opinion and expression; this 
right includes freedom to hold o[>inions witluuft interference and to seek, re¬ 
ceive and impart inform.ui<»n and ideas ihrotigh any media and regardless of 
frontiers. 

Art. 20. I. I’AeiA (ine lias the right to freedom of peaceful assemhiy and asso¬ 
ciation. 

2. No one may he compelled to belong to an association. 

Art. 21. 1. k'veryonc has the right to take part in the government of his 

c*(»imtry, directly or through frcelv' chosen representatives. 

2. I'vcrvonc has the right of e<]ual access to public .service in his country. 

3. 'I'he will of the people shall lie the basis of authority and of government; 
this will shall be c.\prcs.sed in periodic and genuine elections which shall be by uni¬ 
versal and equal suffrage and shall be held by secret vote or by equivalent free 
voting procedures. 

Art. 22. EA'crvone, as a member of society, has the right to social security and 
is entitled to realization, through national effort and international cooperation and 
in accordance with the organi/ation and resources of each state, of the economic, 
social and cultural rights imlispensablc for his dignity and the five development 
of his personality. 

.4rt. 2 k I. IsverNtine has (lie right lo work, lo live choiv:c of employ mint, to 
just and favoralile conditions of work and ii» protection against unemployment. 

2. Everyone, without an> discrimitiation, has the right \o equal pay for equal 
work. 

3. Isvcrvonc who works has the riglit to just and favorable remuneration in- 
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suring for himself and for his family an existence worthy of human dignity, and 
supplemented, if necessary, by other means of social protection. 

4. Everyone has the right to form and to join trade unions for the protection 
of his interests. 

Art. 24. Everyone has the right to rest and leisure, including reasonable limi¬ 
tation of working hours and periodic holidays with pay. 

Art. 25. 1. Everyone has the right to a standard of living adequate for the 

health and well-being of himself and of his family, including food, clothing, hous¬ 
ing and medical care and necessary social services, and the right to security in the 
event of iinemplox nicnt, sickness, disability, widowhood, old age or other lack of 
livelihood in circumstances beyond his control. 

2. Motherhood and childhood are entitled to special care and assistance. All 
children, whether born in or out of wedlock, shall enjox’ the same social pro¬ 
tection. 

Art. 26. 1. E.veryonc has the right to education. Education shall be free, at 

least in the cleincntary and fundamental stages. Elementary education shall be 
compulsory. Technical and professional education shall be made generally avail¬ 
able and higher education shall be equally accessible to all on the basis of merit. 

2. Education shall be directed to the full de\ elopmcnt of the human personality 
and to the strengthening of respect for human rights and fundamental freedoms. 
It shall promote understanding, tt)lcrancc and friendship among all nations, racial 
or religious groups, and shall further the activities of the United Nations for the 
maintenance of peace. 

3. Parents have a prior right to choose the kind of education that shall be given 
to their children. 

Art. 21. I. Everyone has the right freely to participate in the cultural life of 
the comiminity, to enjoy the arts and to share in scientific advancement and its 
benefits. 

2. I’.veryone has the right to the protection of the moral and material interests 
resulting from any scientific, literary or artistic production of w hich he is the 
author. 

Art. 28. Everyone is entitled to a social and international order in which the 
rights and freedoms set forth in this declaration can be fully realized. 

Art. 29. 1. Everyone has duties to the community in wliich alone the free 

and full development of his personality is possible. 

2. In the exercise of his rights and freedoms, everyone shall be subject only to 
such limitations as are determined by law solcl\’ ff)r the purpose of securing due 
recognition and respect for the rights and freedoms of others and (»f meeting the 
just rcciuiremcnts of morality, public order and the general welfare in a demo¬ 
cratic society. 

3. These rights and freedoms may in no case be exercised contrary to the pur¬ 
poses and principles of the United Natitms. 

Art. 30. Nothing in this declaration may be inteipretcd as implying for am 
states, groups or persons an\' right to engage in any activity or to perform any act 
aimed at the destniction of any of the rights and freedoms set fortli herein.’*'* 

*‘*^*On the Declaration, see I.aurerpaclit, “The Universal Declaraunn of I hiinaii 
I94K Jirit. y.n, Int'l L. 354; Kunz, “The United Nations Declaration of lluman Riglus,” 4? 
Am. y. huU L. 316 (1949); Humphrey, “'Hie Universal Dcclarati(»n of i luiiian Rights,” 4 
International Journal (Canada) 351 (1949). 
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Note 

Mrs. Eleanor Uonscvilr, I’nircd States Representatixe on the Human Rights Com¬ 
mission of I'XX)SOC and Representative to (jcneral AssemhK’, said on December 9, 
194S: “In gix^ing our approval to the Declaration todaj’, it is of primary importance 
that we keep clearly in mind the basic character c^f the document. It is not a treaty; 
it is not an international agreement. It is not and docs nor t>iir]>ort to be a statement of 
laxx' or of legal obligation. It is a declaration of basic principles of human rights and 
freedoms, to be staTn]u‘d with the approval of the Cienera! Assembly by formal vote of 
its members, and to serve as a c*oiiimon standard of achievement for all peoples of all 
nations.” fio of Stnic Unllctm 751) 

Draft Clovenaiii of l liiinan Rig^hts — Ediiorial Nole. Adoption l)> the Gen¬ 
eral A.sscmbly ol the Declaration of Human Rights is but the first .step in the pro¬ 
gram undertaken by the United Nations through its 1 Inman Rights Commission 
of ECOSCK]. I hat bodx' is in the pmcT.ss of drafting one or more Covenants of 
Human Rights, u hich would be a treaty or treaties legally obligating states which 
become parties thereto tt> accord the .specific rights provided for therein to all 
individuals, regardless of natif)naliiy. Many drafting difficulties arise a\ hen a legal 
oliligation is to be assumed to give such rights, especially in connection with the 
limitations and <jualificarions necessary for a document xvhich w ill be applicable 
in countries of x ery ililTerent .s(jcial, economic, political and cultural conditions, 
and having widely dixergent backgrounds, 'fhe earlier efforts concentrated on 
what ma> be called cixil and jiolitical rights, similiar to those in the Bill of Rights 
of the United States Constitution, The 1950 session of the General Asscmlily 
decided that the Covenant should also include “social, economic and cultural 
rights.’' In 1951 the Human Rights Commission prepared a draft containing both 
types of rights, though xvith different “imjilementation” procedures. The 1951 
session of the General .Assembly directed that the Ciommission prepare separate 
draft cox enants for these txvo fields, and added that one or both should include an 
article on the “right of self-determination.” riic folloxving articles of the 1952 
ilraft covenants max be xxorth attention, although obx ioii.sly many revisions may 
occur before either receix cs the approval of the General Assembly, and is then 
signed and ratified by the necessary number of states (20 in the present drafts) to 
bring it into force l»etxx'cen the ratifying state.s*. 

1 he 1952 Draft (X)venanr on Civil and Political Rights provides: 

riic States Parties hereto . . . agree upon the folloxx ing Articles: 

Art /. 1. All peoples and all nations shall have the right of self-determination, 

namelx, the right freclx’ to determine their political, economic, social and cultural status. 

2. .All Slates, including those having responsibility for the administration of non¬ 
self-governing and trust territories and thostr controlling in xvhatsoever manner the 
exercise of that right by another people, shall ]iromore the realization of that right in 
all their territories, and shall respect the maintenance of that right in c^rher Stares, in 
conf(»nniry w ith the provisions ()f rlic United Nations Charter. 

E The right of tlie pe(»plcs to self-determination shall also include permanent 
sovereignty ()ver their natural xveallh and resources. In no case may a people be de¬ 
prived of its oxvn means of subsistence t»n the grounds of any rights that may be 
claimed by earlier States.'*^ 

Art, 2. I. I'.ach State Party hereto undertakes to respeet aiul to ensure to all indi- 

aT l cxt from :7 Depr. of Sia/c Hull. See also J. Sinis.irian, “I wo Covenants on 

I luman Rights Being Drafted," ibid. 20. 

38The United Srate.s delegation opposed the last paragrapli of Art. I. Can x ou see why? Cf. 
pp. 475-487 infra. 
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vidiials wiiliin its territory and subject to its jurisdiction the riglits recognized in this 
Covenant, wititoiit distinction of any kind, such as race, colour, sc\, language, religion, 
political or other opinion, national or social origin, property, birth or other status. 

2. W'here n(»t already provided for by existing legislation or other measures, each 
State undertakes to take the necessary steps, in accordance with its constitutional pro¬ 
cesses and with the pro\'isions of this Covenant, to adopt such legislative or other 
measures as may be ncccssar>- to give effect to the rights recognized in this Covenant. 

3. Each State Parry hereto undertakes: 

(a) To insure that any person whose rights or freedoms as herein recognized are 
violated shall have an elTcctive remedy, notwithstanding that the violation has been 
comniirrcd b> persons acting in an official capacity; 

(b) 1 o develop the piissibiliries <»f judicial remedy and rc) ensure that any person 
claiming such remedy sitall have his right thereto determined by competent authorities, 
political, administrari\c or judicial; 

(c) To ensure that the competenr authorities shall enforce such remedies when 
granrcil. 

Art. 3. 1. In rime of public emergency which threatens the life of the nation and 

the existence of wliich is orticially proclaimed, the Stares Parties hereto may take meas¬ 
ures derogating from their obligations under this Covenant to the extent strictly 
required by the exigencies of tlie situation, provided that such measures arc not in¬ 
consistent with their other obligations under international law and do not involve dis 
crimination solely on the ground of race, ct»Unir, sex, language, religion or social origin. 

2. No derDgation from Articles 3, 4, 5 (j^aragraphs 1 and 2), 7, 11, 12 and 13 may 
be made under this provision/"'^’ 

3. .Any Stare Parry hereto availing itself of the right of derogation shall inforn' 
immediarch- the other .Stares Parries to the Covenant, through the intermediary of the 
Secrcrar>- (ieneral. of the provisi<»ns from whicli it has derogated, the reason^’ Uy wivch 
it was actuated and the date (»n wliich it has terminated such derogation. 

Art. 4. 1. Nothing in this Covenant ma\' be interpreted as implying any State, 
group or person any right to engage in any activity or perform any act aimed nr the 
ilestruction of any of the rights and freedonis recognized herein or at their limitation 
to a greater evrcnr than is provided for in this (mvenanr. 

2. I'here shall be no restriction upon or derogation from any of the fimdamcntal 
human rights recc^gni/ed or existing in an\' C(jntracting Stare pursuant to law, conven¬ 
tions. re<ru!ar'f-ns or custom on the pretext that the present Covenant dr)cs nor recognize 
such riedirs or rhar it recognizes them to a lesser extent. 

Articles 5 through 19 contain provisions relating to the rights to life, freedom 
from tormre or medical experimentation, freedom from slavery or compulsory 
servitude, no imprisonment merely for failure to fulfil contractual obligations, 
liberty of movement within the territory and freedom to leave any country, free¬ 
dom from arbitrary expulsion, equality before the law, procedural .safeguards in 
criminal trials, ex post facto laws, “recognition ... as a person before the law,” 
freedom of thought and religion, freedom of expression, the right of peaceful 
assembly, freedom of a.ssociation (including the right to form trade unions), and 
the provision that “The law shall prohil)it any discrimination and guarantee to all 
persons equal and effective protection against discrimination on any ground such 
as race, colour, sex, language, religion, political nr other opinion, nation;iI or social 
origin, property, birth or other status.’’ 

Articles 20 through 4'* pmvide for tlic esrablislimi nt of a I Inman Kight.s (j)tn 
mittec of 9 mcmheis eiccrcil by ilie Iruernaiional ('uurt of fusrice from persons 

Ihese niiriil#( rs aupt ir lo refer ro the <lr:ifi rather than the 1952, ;iik1 to mean the 
irricles on rights to life, freedom from torture and medical experimciirarion, slavery, imprison 
riient for contractual obligations, ex fmt facto laws, recognition as a person liefore the \a\v 
and freedom of thouitht and religion. 
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nominated by Stares parties to the Covenant, to wliich would be referred charges 
made by any State party to the Covenant that another State party thereto was not 
giving cfTcct to the provisions of the Covenant. (Although the 1950 General 
Assembly directed that provision should Ik' made for direct petition to the Com¬ 
mittee by indiN’iduals and groups in ease of alJcged violations, the Commission in 
its 1952 drafting session did not deal w ith this point.) "I'hc draft provided that the 
Committee should “normally’’ deal with questions only if “available domestic 
remedies liaxe been invoked and exhausted in the ease.” 'I he Committee’s function 
would he to “ascertain the facts and make available its good offices to the States 
concerned with a view to the friendly solution of the matter on the basis of respect 
tor human rights as rccfignizcd in this ('ovenant”; if such a solution is reached 
the C^ommirtee is to report the facts and the .solution reached, while if no such 
solution is reached, “the Committee shall state in its reports its conclusions on the 
facts and attach thereto the statements made by the parties to the case.” (.An early 
.Australian proposal for the creation of an International (^oiirr of Human Rights, 
before which individuals, groups or states might bring rbeir cnmplaiius, received 
little support in the CJommissifMi.) 

Piirsuanr to action In the 1950 General Assembly, .Article 47 proxiiles ilut: 
“ 1 he provisions of the present: Covenant shall extend to or be npj)licablc e(]uall\- 
to a signatcjry metropolitan State and to all the territories, be they Non-Self-Ciov- 
erning, 1 rust, or Colonial T erritories, which arc being administered or governed 
b)- such metropolitan State.” Ihc United States, Australia and India in 1952 
proposed an Article 48, along lines previously urged by the United States, reading 
as follows: 

1. A federal State may at the time of signature or ratification of, or accession to, this 
Covenant make a Declaration stating that it is a federal Stare to which this Article is 
applicable. In the event that such a Declaration is made, paragraphs 2 and 3 of this 
Article shall apply to it. 'I he Secretary Cicncral of the United Nations shall inform the 
other Stares Panics to this Covenant of such Declararion. 

2. ITiis (Covenant shall not operate so as to bring within the iurisdiction of the 
federal aurhority of a federal State making such Declararion, any of the matters referred 
to in this (.a)venant which independently of the Covenant, would nor he within the 
jurisdiction of the federal auihoriTy. 

3. Siibicct to paragraph 2 of this Article, the obligations of sucii federal State 
shall be: 

(a) In respect of any provisions of the (Covenant, the implcmcnration of which 
is, uiuler rhe constinirion of the federation, wholly or in part within federal iuris- 
dicrion, the obligations of the federal governmem shall, to that extent, be the same 
as those of Parties which have not made a Declaration under this Article. 

(b) In respect of any provisions of the Covenant, the implementation of w hich 
is, imiler tlie constitution t>f rite federation, wholly or in part within rhe iuris- 
dicrion of the constituent units (whether described as slates, provinces, cantons, 
autononmiis regions, or by any other name), and which are not, to this extent, 
under the ciinsritutional system hound to rake legislative action, rhe federal gov¬ 
ernment shall bring such provisions with favourable recoinmendarions* to rhe notice 
of the appropriate aiirhoriries of the constituenr imirs, and shall also reiiuesi siicii 
authorities to inform the federal government as to the law of the constinicnt units 
in relation to those prt)visions of rhe Covenant. The federal government shall trans¬ 
mit such information received from constituenr units to the Secretary (icncral 
of the United Nations. 

The Draft Covenant on Economic, Social and Cultural Rights included the samt 
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provisions on “self-dctcrniination,’' engaging in activities aimed at destruction of 
rights, no restrictions upon or derogations from existing rights, territorial applica¬ 
tion, and federal stares ns the Draft ('ovenant on Civil and Political Rights. It 
provides that: 

Art. 2. 1. Eacli Slate Parly hereto undertakes to take steps, individually and 

through international co-operation, t(» the luaximuni of its available resources, with a 
view to achieving pr<»gressively rhe full realization of the rights recognized in tills 
Covenant by legislative as well as b\' other means. 

2. 1 he States Parties hereto undertake to guarantee that the rights enunciated in 
this Covenant w ill he exercised w ithout ilisiinction of any kind, such as race, colour, 
sex, language, religion, political or other opinitui, national or social origin, property, 
birth or other status. 

Art. 3. l*hc States Parties to the (Covenant undertake to ensure the eijual right of 
men and women to the enifn iuenr o\ all cctuiomic, social and culrural rights set forih 
in this (Covenant. 

Art. 4, The States Parties to this Ctwenant recogni/e that in ihe enioyment ot 
those rights provitled !)>■ the Stare in conformity with this C(»venant, the State nia\ 
subject such rights oti 1>' to such limitations as are deicrmineil h\’ law onlv in so far as 
this may he compatible with rhe nature of these rights ami solely f(»r ihe purp<»se of 
promoting rhe general w alfare in a demc^cratic society. 

Article 6 through 16 cov er rlic right to work (“the fundamental right of evcr\ ■ 
one to the opportuniry, if he so desires, to gain his living by work w hich lie frcciv 
accepts’), just and favourable conditions of work, ‘hTimincration which provivies 
all w'orkers as a minimum witli fair wages and eiiiial remuneration hu* work ol 
eviual value wirhmii distinction of anv kind . . . aiul a decent living for ihcmschcs 
and their families.'’ right to form and join unions, right to social securitv. special 
protection for niotherliood aiul children, pn»tecti(»n for the lamilv based (»n 
“marriage, wliich must he entered into w iili rhe five consent of rhe inteiuiing 
spouses,’’ right to enjoyment of the highest standard of health, right to education 
(including compulsory primar\ education), right to take part in cultural life, e/(’. 
I he\’ also provide that “The States Parties to the (iov eiiant recognize the right (»f 
everyone to adeijuare food, clothing and housing,’' as well as to “an adecjuatc 
standard of living and the continuous improvement of living conditions.” Re¬ 
specting these economic, social and cultiira! rights, Article 17 provides that “ I he 
States Parties to this Covenant undertake to submit reports concerning the 
progress made in achieving the observance of these rights in conformiiv w itli the 
following articles and the recommendations w hich the Cicneral Asseml»lv aiul the 
Economic and Social Council, in tlie exercise of their general responsihilitv, mav 
make to all the Members of the United Nations.” 

Note 


I'hesc draft covenants raise many interesting and difficult questions of law and policy, 
both international and national. 'T hey have received wide publicity, particularly from 
the standpoint (jf the Iegalit>' and desirability of acceptance by the United Stales; the 
discussion lias centered on the draft Oivenanr of Civil and Political Rights, both because 
of the longer time for which it has been worked on, and the greater prohahility of United 
States acceptance. Among the many questions, what do you think on the follow'ing 
points; Is the Declaration alone enough? Is it better, standing alone, than accompanied 
by f)nc or more Covenants which are mjt w'idcly ratified? What good w^ill the Covenants 
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d«) in the event of violatif»n of human rights hy the Stares most likely to do so? Can 
a C.ovenant be drafted which is precise cncmjxh to be cfTectivc and yet acceptable enoueh 
n» be adoptcilr What, if any, type of enforcement or implcmentatirm provisions should 
be inclutledr Is it practicable to include *‘civil and political rights,'’ and “economic, 
social and cultural rights’' in the same covenant? Oo they require different implementa¬ 
tion proceilurcs? Are rhc>- the same type of “right”? What states wt)uld vou suppose 
would most strongly urge the “economic, social and cultural rights,” and why? Should 
there be a “I’edcral-State” clause like Article 48? Why, if the General Assembly di¬ 
rects that (Article 47) all colonial areas be treated like tlic metropolitan state? How 
far do the “substantiw rights” I'^rotected by either draft covenant correspond to exist¬ 
ing national laws? Should nationals he given internati(»nal law protection against their 
own states? So far as the United States is concerned, would it have Constittitional 
authoritN' to become a party to either draft covenant? W'f)uld the “Fedc'al-Statc” 
article be essential? Wotdd the Oivenant be “self-executing” and operative as law in 
the United States and state courts withcnit need for legislation? Would the (Covenants, 
if adopted, “supersede our ihll of Rights, and substitute inferior foreign standards 
instead”? If ratified, would the ('ovenant limit only the action of the Federal Govern¬ 
ment, or also that (»f our States? W'ould it limit acts done by private individuals? In 
\ iew‘ of the world-wide political situntitm, can the l-nited States now afford to turn 
its back on the United Nations human rights program? 

Precedent for the idea <»f treaties under which stares assume an international legal 
ol>lig;ui(*n to giM- specified rights to persons who are their own nationals, ^^•ill he found 
in the Minorities *! rearies concluded after World War 1 hy certain Allied States who 
under rite in-ace settlement rccei\ed si/cahle minorities of different language, religion 

the \\‘h<)le “human rights’* program of titc Ihiircd Nations, and the idea of international 
proicetinn of luiman right*; or of an “inicrnaiional hill of rights,” under \A hich individuals \^•ouId 
Ivne international law t>roteetion of human rights against their tmn state as well as against 
foreign states, see: I .aufcrpaeht, .1?? Uitcmatioval Bill of Rii:bts of Mnu •fl->45) ; Laiiterpacht, 
l.n'i' athi Ihinian Ri^hia Tloleomhc. iiunmii Rifibis iv r/.v Modcrri W'orhi 

( l<H 8 i; sNinposium on “International Unman Rights” in 14 I.a’LV and Contemporary PmhJcnn 
■til 046, ( PHU). containing anielcs hy R. Kramer, A. N. Holeomhe, B. V. Cohen, S. Fawcett, 
[. I). Ilxinan. F. I’. Holman, M. S. McDougal and l.cighton, /. Chafee. F. 1). Canham, Al. G 
[ones, and S. H. Kertes/; Hendrick, “An International Bill of Rights,” 18 !)cpt. of State Bull. 
10 ^, State Dejn. ptih. 3055 Hendrick, “Progress Repon on Human Rights,” 19 Dept, 

of State Bull. 159, State Dept. pub. 3262 (1948); Simsarian, “I limian Rights: Draft (>>vcnant 
Revised,” 21 l)epf. of State BnU. 3 (1949); Simsarian. “Proposed Human Rights Covenant,” 
22 Dept, of State Bull. 945 (1950); Simsarian, “Fconomic. Social, and Cultural Provisions in the 
Human Rights G»venant.” 24 Dept, of State Bull. 1003 (1931); Simsarian, “Two Covenants of 
Human Ulghrs Being Drafted,” 27 Dept, of State Bull. 20 (1952); Briggs, “Implemcntarion of 
the Proposed International Cfwenant on I hmian Rights,” 42 .I///. /. h/Pl L. 389 (1948); J. B. 
I'atc, “The Problems «»f Human Rights and Genocide,” 22 Dept, of State Bull. 91 (1930). Sec 
als(» I. Ha/ard, “Soviet Union and a W'orld Bill <»f Rights,” 47 C.oL /.. Rev. 1905 (1947). 

Primarily on the United Stares ('onsrirurional problems involved, compare AlcDougal and 
I.eightiMi, “Rights of Alan in the World Community,” 59 Yale L.f. 60 (1949), also in 14 /-. 6' 
Covt. Vrnh. 490 (1949); Chafee, “Fctleral and State Pouers under the U.N. Covenant on 
Human Rights,'’ I93l U'/v. Rev. 3K9, 6?3; D. F. Claudy, “The Treaty Power and Human 
Rights,” ContelJ I .Q. 699 (1951); with the attack on the Covenant by certain leaders of the 
,\.B.A.', expressed in such articles as F. F. Holman, “An ‘International Bill of Rights’; Proposals 
Have Dangerous Implications f<»r U.S.,” 34 .hft. Bar Assn. J. 984 (PMS); C. B. Rix, “Human 
Rights .and Imernational Law,” >5 ihid. 551 (1949); Holman's “Comments.” ibid. 288; Rix, 
“Human Rights and lnicruati«»nal Tatw ” 43 Proceedings Am. Soc. Inti L. 46 (1949). Sec also 
discussion on the Genocide Ci>nventi(»n, cited p. 3.0 infra. 

Regarding the need of a “Federal-State” clause, see V. l.iang, “Ntiics on Legal Onestitms 
Concerning the United Nariims,” 45 Atm ]. Jnfl L. 108. 121 (1951); M. Sorctisen, “Federal 
States and the international Protection of Human Rights.” 46 /i. 195 (1952). 

Regarding the f'oiivcntu'n fi*r the Protection of Human Rights and fundamental freedoms, 
signed at Rome, No. 4, 1950 by the .states members of the Ca>uneil of F.urope, see A. H. 
Robertson, “I'hc Fiiropcan Convention for the Protection of Human Rights,” 1950 Br. Y.B. 
hiPl I.. 145. Lor text of convention, see 45 Am. ]. Inti L. Sitpp. 24 (1951). 
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or naticwial background. Examples arc treaties entered into witli Czechoslovakia, 
Greece, Poland, Rumania, and Yugoslavia.^’ 

The 1*>47 Peace Treaties contain provisions like Article 15 of that uith Italy, which 
reads: “Italy shall rake all measures necessary to secure to all persons under Italian 
iurisdiction, without distinction as to race, sex, language or religion, the enjoyment of 
luinian rights and of the fundamental freedoms, including freedom of expression, of 
press and publication, of religious worship, of political opinion and of public meeting.” 

The treaties with Hungary and Rumania contain a second paragraph in the corres¬ 
ponding articles, as follows: “Hungary further undertakes that the laws in force in 
Hungary shall nor. cither in their content or in their application, discriminate or entail 
any discrimination between persons of Hungarian nationality on the grounds of their 
race, sex, language, or religion, whether in reference to their persons, luopcTty, busi¬ 
ness, professional or financial interests, status, political or civil rights or any other 
matter.” 


Section D. Recognition 


I HACKWORTH, DIGEST (1940) 161 


Recognition may be of new stares, of new governments, or of belligerenc y. It is 
evidenced, in the case of a new state or government, by an act officially acknowl¬ 
edging the existence of such state or government and indicating a readiness on the 
part of the recognizing state to enter into formal relations with it, flic existence 
in fact of a new state or a new government is not dependent on its recognition by 
other states. By recognition of belligerency, as here used, is meant the recognition 
by a state that a revolt \\ irhin another state has attained such a inagnitiuic ns to 
constitute in fact a state of war, entitling the revolutionists or insurgents to the 
benefits, and imposing upon them the ol)Hgarions, of the rules of war. 

Regarding these minorities treaties, and the work of the I.eaguc of N-ations in rorujcction 
therewith, see Stone, International Gnarantees of Minority Rjfrkts (I9:?2); J. Robinson Were 
the Minorities Treaties a Tailure? (1945;; de Azearate, League of Nations and National 
Minorities (1945); for texts of the provisions, see League of Nations Dorumcnis 1927. l.R.2. 
VV'ith respect to Upper Silesia, where ehahorarc and relatively .successful protection of individuals 
was accorded under the Geneva Convention of May 15, 1922, and the creation a special 
Arbitral Tribunal, sec Kaeckcnbecck, International FsXpcrmtent of Upper Silesia ( 1942); sec also 
Stone, Regional Guarantees of Minority Rights (1933). See further. Robinson, “From Protec¬ 
tion of .Minorities to Promotion Human Rights,” 1 Jev^ish Yearbook of International T.a'iv 
115 (1948). 

^2 For United States protests to Bulgaria, Hungary, and Rumania, March 29, 1949, charging 
violations of these provisions in their respective treatment of their own nationals, see 20 Dept, 
of State Bull. 450 (1949). See also p. 59 supra, 

•**'*Sec I Hackworth, International Law, Chap. 3; 1 Moore, International Latv, 72 -248; Lauter- 
pacht, Recognition in International Lavt (1947); Williams, “Some I'houghts (»n the Doctrine of 
Recognition in International Law,” 47 lierrv. L. Rev, 776 (1934); Laiiterpachr, “Recognition of 
States in International Law,” H Vale /-./. 385 (1944); I.aurcrpacht, “Recognition of Govern 
menrs,” 45 Col, L, Rev. 815 (1945), 46 Col. L, Rev. 37 (1946); I Hyde, International Law I48-2(H 
^2d ed., 1945); Briggs, “Recognition of .St.ites,” ^3 //?//. /. hiYl L. Ill (|049); Brown, “I.egal 
I'.ffccts of Recognition,” 44 Am. /. InCl L, 6I7 (1950). F*>r British practice, see I Sinitli, Great 
Britain and the Law of Nations 77-333 (1932). 
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/. Recognition of Stales and Governments. 

IN TI R.AMI KKiAN CONVENTION ON RIGH TS AND DU TirS 
OF S FA FI'S, MONTEVIDEO. 19!? 

<10 Star. ?097 

Alt. 'J he politiial cxi.stencc of the state is independent of recognition by 
other states. Even before recognition the state has the right to defend its integrity 
and independence, to provide for its conservation and prosperity, and consequently 
to organize itself as it sees fit, to legislate upon its interests, administer its services, 
and to define the jurisdiction and competence of its courts. . . . 

•Art. <■). "1 he recognition of a state merely signifies that the state whicli recognizes 
it accepts the personality of the other with all the rights and duties determined by 
international law. Recognition is unconditional and irrevocable. 

Art. 7. The recognition of a state may be express or tacit. The latter results 
from any act which implies the intention of recognizing the new .state. 

I IIACKWOR'ITl, DIGF,ST 

Recognition is essentially a matter of intention. It may be cxprcs.scd or implied. 

I hc mode by which it is accomplished is of no special significance. It is essential, 
however, that the act constituting recognition shall give a clear indication of an 
intention (1) to treat with the new state as such, or (2) to accept the new govern¬ 
ment as having authority to represent the state it purports to govern and to main¬ 
tain diplomatic relations with it, or (3) to recognize in the case of insurgents that 
tliey arc entitled to exercise belligerent rights. “Recogtiition cannot be accom¬ 
plished i)y inference merely but by the full and formal entrance into international 
relations through the public action of the respective executives of the two 
countric.s.” Stcretary Collty to the Charge d’Affaircs in Mexico (Summerlin), 
May 25, 1920, MS. Department of State, file 812.00/24071; 1920 For. Rel., vol. Ill, 
p. 167. An act which would normally have the effect of recognition — short of 
one involving formal diplomatic relations with a foreign state or government — 
may be deprived of that (juality by an express declaration of the govc-nment per¬ 
forming it that it is not intended to constitute recognition. 

Recognition of new states usually carries with it recognition of the government 
of the state so recognized, since states can speak and act only through their govern¬ 
ments. In a majoritv (tf the cases referred to below, recognition of new states by 
the United States w as accomplished through a fonnal note sent by the -American 
diplomatic representative at the capital of the country in question to the Foreign 
Office, under instructions from the Department of State. This was true in the cases 
of Bulgaria in 1909; Albania, Estonia, Latvia, Lithuania, and Egypt, all in 1922; 
and Saudi Arabia in 1931. In certain other instances a formal note was iicnt by the 
Department of State to the diplomatic representative in the United States of the 
state in question. This was the method followed in the cases of Armenia in 1920. 
and Finland and Yugoslavia in 1919. Poland was recognized in 1919 by means of a 
telegram from the Secretary of State, then in Paris, to the Ptesident of the Polish 
Provisional Government. Formal reception by the Prc.sidcnt of an Afghan mission 
in 1921 w as considered to constitute recognition of Afghanistan. Recognition of 
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the Czechoslovak National Council in 1918 as a dc facto belligerent government 
was made through a formal public announcement issued by Secretary l.ansing, 
and the recognition of the Government of the Republic in 1918 was made tbrougl) 
establishment of relations with it, including the acceptance of its agent in the 
United States and the negotiation of loans to it, Iraq was recognized in 1931 by 
accrediting a charge d’affaires to the King. In the case of Iceland recognition re¬ 
sulted from the conclusion of certain bilateral agreements. 

Perhaps the method of recognizing a new government recurring most frequentl\ 
in the foreign relations of the United States is, as in the case f)f rite recognition <»f 
new stares, the sending of a note by the representative of the Uniretl States at the 
foreign capital announcing the decision of his Cioxernment to establish relati»>ns 
with the new' government. It may liowever assume a variety of forms. Sexeral ot 
the many tonus employed are enumerated in the follow ing memorandum: 

In the pmetiee of the United States, riiere are several formulae of leeopnirion. 

1 he first and most usual is, the n<»rilie.uion, hy the Auieriean reurescniarive at the 
foreign capital, that he is instrueteii to enter info relations with the new govermiicnr. 
Uiis is ordinarily supplemented b>' informing the foreign minister (it there 1)C <me) in 
W ashington in a like sense. 

1 he second, aiul the course very generally lollowed in otl>er eountries. is the 
acknowledgment, l)\ the President, of a letter adiircssed to him hy the head of the new 
foreign government announcing his assumption of authority, (h is in this wav that Kitig 
George \’ is reported to intend to recognize (ienerni Huerta as (a>ustitutiona! iutciiffi 
President of tlie L nited Mexican States-” that being the six ic and title used !»>■ (.ieiural 
Huerta in his formal letter of announcement.) 

The third, also ustial in the inrercourse of stales, is the reception of an env<»y l»y the 
President, iti aiuiience for the purj>ose of presenting his letters t)f credence. 

I he li»unh is the reception. In tlu* President, of the conritniing tlipltunaiic agent nt 
the foreign state, for the jnirpose id making i>ral announcement tU the change of gov¬ 
ernment. In biith these iwii latter cases, ilie complimenrar\ addresses •)f the eiUi»> 
and tile l^resident suflice to ilefine and accenriiatc rlie scope i>f tlu; reciignition so 
elTcctcd. 

A fifth method max' be availalile, namely, tlie formal deliverx' by the American enxox 
at the foreigti capital, to the head of the new government, of a message of recognition 
from the President. f)r of a congratulatory resi»lin:ii»n of the American (.’.ongiess if i>ne 
has been passed. 

The sixth method, which was adopted in the case of Portugal and Si>ain (and, 1 
think, in the case of the Freneh Republic, 1871) is to su|)plcment the reci»gnition of a 
provisiiMial <»r interim gcAernmeiit by a formal announcement of recognition, made 
by the American envoy, up<jn the adoptiem of a new form of governmnr by tlie na¬ 
tional assembly of the ft)rcign state. 

Memorandum of .March 28, P>13 of the Second Assistant Secretary of State (Adee) 
to Secretary Hrx an, MS. Department t»f State, file 89^.00/1 W); 191? f'or. Rcl. 100-102. 

I HACKW ORTH, DIGEST 174-176 

It has been the practice of the Government of the United States to require the 
fulfilment of certain conditions I)y new governments as a prerequisite to recogni¬ 
tion. The special policy pursued by the United States during a part of the period 
since 1906, with reference to the recognition of governments coming into pow'cr in 
disregard of coiistitinioval procedure, ha.s assumed a political impr>rrnnce which 
has tended to obscure the pattern of uniformity obtaining in the practice of 
recognition in other instances. Aside from this prerequisite of “consrirutionalism” 
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adopted in the rccf»gnirinn of Central American governments and inaugurated by 
by President VVoodrr)\v Wilson u ith reference particularly to certain other of the 
American repul>lics, the pi*ere(|uisites during this period have conformed sub- 
stanrially t<j the so-called dc fiicto policy of rccognitir)n instituted b}' jenerson. . . . 

1 he general practice follow ed by the Government of the United States, aside. 
Irom the special cases mentioned at the beginning of this section, was described in 
a mcnifu'andum of March 2S, 191.?, prepared by the Assistant Sccretarx^ of State 
(.Xdee) lor tlic Secretary (it State, with special reference to the t|iiestion of recog¬ 
nizing the (iovernment of the Republic of China: 

It will, I think, simplil> the iiiatter to keep in iniiul tlic di.srinerion hc twcLii the recog¬ 
nition necessai*)' to the conduct of international business lietwcen rwn countries and 
the recognitidii of the for/n of government professed l)y n foreign C(>untr>'. 

In the former case, ever since the American lU-voIution entrance upon diplomatic 
intercourse with foreiun states has been dc Incto^ dependent upon the csistcnce of three 
corulirions nf tact; the control of the administrative machinery of the stare; the general 
actjiiiescence of its peopk-; and the ability and willingness of their government to dis¬ 
charge international aiul conxenrional obligations, 'rhe form of government Ivas not 
been a conditional factor in such recognition; in other words, rlu! dc jure element f>f 
legilimat\\' ol title has been left aside, probably because liable to involve dynastic or con¬ 
stitutional (]uestions hardly within our c()»nperency to adiudicate, esj)eciall\’ so wlien 
the organic form of government has been changed, as by revolution, froin a monarchy 
to a conunonw ealth or vice versa. 'Fhe general practice in such cases has been to 
sarisfv ourselves that the change was elTecrivc and to enter into relation with the 
anrhorirv in dc j.h’fo possession.* 

I iiA(:K\vx)R'rn, i.)i(n:s'i^ iso-isi, is5. is5-i«6, 1^*9-191 

'The test of compliance w ith C(»nstitiitionaI procedures has also been applied bv 
the Ciovermnent of the United States in certain instances in Latin America in¬ 
volving merciv the substiiiirion of one government for another, rather than a 
change in rhe form of government. 'These instances fall into two groups, namely, 
those coming inuler the so-called “Wilsonian policy’’ and those determined by the 
T’cntral American poliev adopted in accord with the Central American treaties of 
December 2f), 191)7 ami Febriiary 7, 1923. 

When President Wilson came into office on March 4, 1913 he w^as faced with 
the immediate necessir>- of deciding the question of the recognition of the Huerta 
govemmenr in .Me\ico. Huerta had been elected Provisional President on Feb¬ 
ruary 20, 191 ?, after rhe arrest of President Madcro on February 18 and his resig¬ 
nation w bile in prist/n on lwbruar\- 19. On account of the subsequent assassination 
of Madero, the dela> on the pan of Huerta in giving specilic assurances requested 
b\' the l-nitcd States, and certain other considerations, the 'Faft administration 

had withheld recognition of Huerta. . . . 

President XViison issued a formal public statement setting forth the prin¬ 
ciples w hich would guide his action not only w'itli respect to the recognition of 
Huerta but also w ith respect to any such cases that might arise in the future: 

Cooiuration is possihiv onlv wlicn supported at every turn by rhe orderb* processes 
(if just eovermneiu haseil upon law, not upon arhitr.iry or irregular lorce. \\ c liold, as 
I am sure all thoughtful leaders of republican government everywhere hold, that lusr 
uivetnment rests alwavs upon the constMir nf rhe governed, and that there can he no 
freedom wiihout order based upon law and upon the public conscience and approval. 

• of Slate lile S‘r^.on/ir/,n; L\S. J'orciiiff Kcic. UU? at 1(H) lo:. 
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V\'c sliall look ro make these principles the basis of nuuual intercourse, respect, and 
helpfulness between our sister republics and ourselves. We shall lend our influence of 
every kind to the realization of these principles in fact and practice, knowing that dis¬ 
order, personal intrigues, and defiance of constitutional rights weaken and discredit 
government and iniure none so much as the people who are unfortunate enough to have 
their common life and their common affairs so tainted and disturbed. We can have no 
sympathy with those who seek to seize the power of government to advance their own 
persf'nal interests or ambition. are the friends of peace, but we know that there 
can be no lasting <»r stable pence in such circumstances. As friends, therefore, we 
shall prefer those who act in the interest of peace and honor, who protect private rights, 
and respect the restraints of ctuistirutiona! provision. Mutual respect seems to us the 
indispensable foundation of friendship between stares, as between individuals.*. . . 

The poliev' of nor recognizing revolutionary gi»vernmcnts also received applica¬ 
tion during W'ilson’s administration in Central America but was there based 
partially upon the Central American treaty of 1907 . . . [and that of 1923]. 

The United States promprl\* lent its support ro the rules cr.ibodicd in this [Cen¬ 
tral American I treaty by instructing the Legation in Honduras to give the wddest 
publicity to the following declaration: 

The attitude of the Govcnimcnt of the United States with respect to the recognition 
of new CJovernmenrs in the five Central American Republics whose representatives 
signed at Washington on February 7, 1923, a general Treaty of Peace and Amity, to 
which the United States was nr)t a party, hut with the provisions of which it is in tlic 
most hearty accord, will be cons<mant witii the provisions of Article II thereof which 
stipulates that the contracting parties — 

. . . will not recognize any other fiovernmenr which may come int(> power in 
any of the five Republics through a coup d’etat or a rcv(dution against, a recog¬ 
nized government, so long as the freely elected representatives of the people 
thereof Iiave not constirurionally reorganized the country. And even in such a 
case they obligate Themselves n(»t rf» acknowledge the recognition if any of the 
persfms elected as President, X^ice-Presidenr or Chief f)f State designate should fall 
under any of the following beads: 

1) If he should be the leader or one of the leaders of a coup d’etat or revoliiti(»n. 
or through blood relationship or marriage, be an ascendent or descendent or brother 
of such leader or leaders. 

2 ) If be should have been a Secretary of Stare or should have held some high 
military command during the accomplishment of the coup d’etat, the revolution, 
or while the election was being carried on, or if he should have held this office 
or command within the six months preceding the coup d’etat, revolution, or the 
election... . 

This policy was consistently followed in recognition of Central American gov¬ 
ernments. . . . 

The policy has undergone ccrtaiti modificatitms since that time. Subsequent to 
the denunciation of the treaty of 1923 by Costa Rica and El Salvador (effective 
as of January 1, 1934), the other three Central American governments reached an 
agrceincnr upf>n the initiative of President Sacasa of Nicaragua that they would 
recognize the treaty of 192^ ns binding among thetnsclves bur not with respect to 
Costa Rica and l‘l Salvador; and they thereupon extemied recogniri<»n to President 
Martinez of I ,I Salvador. . . , The Unircil Sraus’at tmee extended recognition to 
Prcsidctit Marline/, explairting that: 

In \ lew of the demmciaiion of 1''! Salvador <»f the 192 < Central American I re;U\' ot 
• Ms. I)cp.ixtnicrit of State, File 710. M/I02a: US, ForetlicL: 19J * at 7. 
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Pence iind Amity, and the recognition tif tlie |3resent Government of El Salvador on 
January 25 by Nicaragua, Ibmdtiras, and Guatemala (Costa Rica having also denounced 
rhe 1 rcaty and previously recogmi/.cd El Salvador) the Department has today instructed 
rhe Charge crAlTaires ad interim in San Salvador to extend formal recognition 4>f Id 
Salvadijr.’** 

... I he administration of President Hoover definitely abandoned the test of 
‘constitutionality’* as a prerctpiisirc to the recognition of new governments, except 
in Central America. Secretary Srimson declared in an address delivered before 
the Council on Foreign Relations in New York City, on February 6, 1931: 

The present administration has refused to follow the policy of Mr. Wilson and has 
f<»llowcd consistently the former practice of this Government since rlic days of Jefferson. 
As soon as it was rep<»rted to us, through our diplomatic reprcseii'ativcs, that the new 
governments in Bolivia, Peru, Argentina, Brazil, and Panama were in control of the 
ailminisrraiivc machinery of the state, with the apparent general acquiescence of their 
ju-ople, and that they were willing and apparently able to discharge their inicrnationai 
and conventional ohligarions, they were recognized hy our (iovernment. And, in view 
of the economic depression, with the consetpient need for prompt measures of financial 
srahili/ation, we did rlils \\ itii as little delay as possible in order to give those sorely 
presscii countries rhe quickest possible opportunities lor recovering their economic poise 

Such has heen our policy in all casts where intcrn.uionnl practice was nt>r affected <»j 
eonrr«‘lled 1>>' pre-e\isriug treaty.*'* 


Note 


In response to a tpiestion in l^irliamenr in March 21, 1951 as to recognition of foreign 
gf)\ernmenrs, Bririsli fmeign Secretary Morristin said: “ Fhe question of the recognition 
(»f a ftueign State or f Jovernment should be distinguished from rhe question of entering 
into dipltMiiaric relari(»ns with it, which is entirely discretionary. On the other hand, it is 
iniernatituial law which deiiues the ctmditions under which a government should be 
recognized Jc jure or de jacio, and it is a matter of judgment in cacli particular case 
w hetlier a regime fidfils the conditions. The conditions under international law for the 
recognition of a new regime as the dc facto government arc that the new' regime has in 
fact effective control over most of the Stare's tcrriu»ry and that this control seems likely 
ro continue. The conditions for the recognition of a new regime as the de jure govern¬ 
ment of a State are that the new regime should not merely have effective control ovei 
most of the Stare’s terrir«»ry, but that it should, in fact, he firmly established. His 
Majesty’s Government ct»nsiiler that recognition should be accorded when the conditions 
specified !)y international law arc, in fact, fulfilled and that recognition should nor be 
given w hen these conditions arc not fulfilled. The. recognition of a government de jure 
()r de lacto sh<»uld not depciui on whether the character of the regime is such as to 
command His Majesty’s Government's approval.” 4S5 U.wsard's Pari. Dch., cols. 2410- 
2411 (Commons, 5th .ser., 1950-51). 

In recognition matters the terms “i/c facto'' and \{e jure^' are frequently used, in 
differing senses. Sometimes the de facto policy of recognition is contrasted with the 
dc jure basis of constirurionalin' or legitimacy reliciJ upon hy some states as the criterion 
i>f recognition.^® At otlier rimes there is no recognition at all, hut courts or authorities 

H Secretary I hill to all missions in I.atin America, including Mexico but cxxUiding El Sal¬ 
vador, Jan. 26, 19.?4, MS. Deparrinent of State, file 816.01/412. 

I'he United States and the Other American Republics, Dcparrmciu of State Latin American 

Hackwonh,^^^^^^ of U.S. in Recognizing New Governments during the Past 25 Years" 
25 Proe. Ain. Soc'y Itit. L. 120 (1931); Stiiiison, 9 Foreign Affairs, Spec. Supp. no. 3 (1931); 
McMahon. Recent Changes in the Recognition Pulip of the US. (1933); Neumann, Recosni- 
tion of Ciovcrnincnts in the Americas ilnt I Conciliation no. 3, 1947). 

^®Scc, for example, p. 221 supra. 
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iitlinit the exisreiKo ot a '\h' fjcro" unrecognized j^overniiienr.*' At yet other 

rimes, as cxeitii)lihed by the passaite (iiioted from Secretary Morrison, a distinction is 
drawn between “l/c Uicto rccoonitic^n" and “Jc jure reeoitnition,” or more preciseK' 
“recoirnirion as a de I'cicttf prnernment" and “recognition as a dc jure government.” 
I'his last distinction apjxars to be chiefly pt>litical rather than letral; though the lct:al 
results are j^racticalh' tlie same, '\le /‘.7t*/r> rec«»gnitinn” frequently precedes '\le jure 
recognitir)!!," the former stressiner the fn*ovisional or remporar\ <>r still uncertain status 
achieved !>>• the rcirlme iec<'f 4 ni/ed as the '\ie fiicto L;overnment.” 


RI PUBl.IC OF CHINA v. AIERCHANTS' FIRE ASSLJR. CORP. OF N.Y. 

l\S. Carciur (!ourr of Appeals, Ninth Circuit, P-'29. >0 I'.2d 27 S 

Rudkin, Ct.J.: The Republic of China conmicnccd an action in the United 
States Court for China to recover a tire loss under a policy issued by the Mer¬ 
chants’ Fire Assurance (Jorporation of New York to the Chinese CJovernincnr 
Telephone Administration at M'uchancr, a Department of tlic Republic of China, 
covering a buildintr occupied by the I’clephonc Administration. After the policy 
was issued and after rlic fire loss occurred, the military forces of the National 
Ciovernment c:qMurcd the cit\ of Wuchang and became the custodian of the 
policy and the property covered thereby. At the time of tlie commencement of 
this action, the National Ciovernment was in control in 15 of ilie IS provinces of 
(diina, comprising about three-fourths of its total area. l>ur Iiatl not as yet been 
recognized by the United States. The insurance ciunpany ap|»eared speciall\' in 
the Court bel<Av. attd liled a plea in abatement on the ground that the plaintilT was 
not the Repul»Iic of China, but was a revolutionar\ organization known as the 
National (ioveniment of Cduna, luirecognized by the (ij)veminent of the United 
States of America, and was w ithout legal capacity to sue. I he plea in abatement 
was sustained, and from the iiidgmeiir of dismissal this ap[)eal is prosecuted. 

The courts of this country cannot rcc(»gnize the existence r»f a government 
which originates in revolution or revolt, until it has first been recognized by the 
Political Department of the Government, and inasmuch as there had been no such 
recognition of the National (jON crnment f»f China at the rime of the trial in the 
(]ourt below', it would seem to billow that that Ciovernment had no existence in 
contemplation of law and lui legal cajiacity to sue in the courts of this countrv'. 
But since the trial behiw', there lias been a maierial change in the situation, and of 
this change we must take judicial notice. Jones u. United States. I U.S. 202, 1 1 
S. Cr. 80^34 L. Ed. 691. 

On July 25, 1928, the Envoy Extraordinary and Minister Plenipotentiary to 
China, appointed by the President of the United States, and the Mini.ster of Finance, 
appointed by the National (I’ovcrnment of the Republic of ("hina, entered into 
a treaty of commerce; and while this treaty has lUit as yet been ratified by the 
Senate, it contains a clear recognition by the I'.xecutivc Department of this gov¬ 
ernment of both the National Government of the Republic of China and of its 

As in VVulfsuljn v. Russian Sotialisr l edcnucti Sf»virt Republic:, 2H \A'. >72 <192tj, 
p. 2.'4 infra; Siiliinoff v. Srundard Oil, 2<^i2 N.Y. 220 p. 244 infra. 

for example, the United Stares rceoitnirion of Israel, p. 226 infra; Ocijen v. Ceniial 
i.eather C>>., 246 U.S. 297 M9I«), p. 237 infra. Doubting' ihe lejtal utility of the distinetion, 
see J. L. Bricriy, f.aiv of \afions pp. I3I-J32, (4rh ed., 194‘0; C. C. I l\de, tnicrnational Lara 
vul. 1, p. 193 (2d cd., 1945;. See, generally, J^auterpacht, "'Dc i'actn Recognirion, Withdrawal 
of Recognition, and Conditional Recognition,” 1945 lirit, V.IL inti /.. 164. 
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accredited representative. This recognition by the I".xccutive Department would 
seem to satisfy the requirements of the law; l)ut, if this is not enough, we have 
been advised by a telegram from the Secretary of State that the Alinister Pleni¬ 
potentiary and I'.nvoy Mvtraordinary of the National Government of China has 
been officially received by this Government, so that the recognition of the former 
is now settled beyond question. “Recognition is not necessarily express; it may 
be implied, as \\ hen a state enters into negotiations with the new state, sends its 
diplomatic agents, receives such agents officially, gives exequaturs to its consuls, 
forms with it conventional relations.” Moore’s Digest of Intemntionfil Law, 
... 

The jifdgyocnt will therefore he reversed, and the cause remanded for further 
proceedings. Inasmuch as the cause of reversal arose since the trial in the court 
beloxi\ the reversal veill he without costs to cither party. 

U.S.S.R. 1 IIACKWORTH, DIGEST 194-195 

In a note of November 16, 1933 Mr. Litvinov% the People’s Commissar for 
Foreign Affairs of the Union of Soviet Socialist Republics, informed President 
Roosevelt that “coincident w ith the establishment of diplomatic relations” between 
the United States and the Soviet L'nion it would “be the fixed policy” of his Gov¬ 
ernment tn refrain from any sui)versivc activities of any character against the 
Ihiired Stares, and fi<»t to permit the prosecution of such acts from its territory” 
. . . . Mr. I.itvinov, on behalf of his (iovernment, gave additional assurances wdth 
respect to the right of American ciri/.ens to enjoy liberty of conscience and of 
religious worship, including the right to conduct services; to lease, erect, or main¬ 
tain churches or other buildings for religious purposes; to collect offerings for 
icligioiis purposes; and to give religious instruction to their children in the Soviet 
Ihiion. He stated in a further note that his Government was prepared to include 
in a consular conventit)n to be negotiated immediately follow ing the establishment 
of diplomatic relations, provisions in w hich nationals of the United States should 
be granted rights w ith reference to legal protection not less favorable than those 
enjoyed in the Union of Soviet Socialist Republics by nationals of the nations 
most favored in this respect. He further stated in answ er to an inquiry from Presi¬ 
dent Roosevelt that the right to obtain economic information w^as limited in the 
I’nion of Soviet Socialist Republics, as in othci^ countries, only in the case of 
business and production secrets and in the case of the employment of forbidden 
methods (bril)ery, theft, fraud, etc.) to obtain such information. Finally, Mr. 
I>it\ inov, on behalf of the CJovernmcnt of the Soviet Union, released and assigned 
to the (iovernment of the United States all such sums of money as might be ad¬ 
mitted to be due or found to be due from American nations to the Soviet Union 
as the successor of prior go\'crnmcnts of Russia, and w'^aived all claims arising out 
of activities of tlic military forces of the United States in Siberia subsequent to 
January 1, 1918. 


Note 


In a e<)inmuiiieation dated November 16, 1933, to Mr. Litvinov, President Roosevelt 
stated that “the Government of the United States has decided to establish normal diplo¬ 
matic relations with the Ciovernment of the Union of Soviet Socialist Republics and to 
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exchange ambassadors.” In reply Mr. Litvinov stated that the Ciovernmeiit of the 
L.S.S.R. “is glad to establish normal diplomatic relations with the Government of the 
I’nited States and to exchange ambassadors.” 


U.S. RIXOGNITION OF ISRAEL 

18 Dept, of State Bulletin 673; 19 idem 22; The New York TinteSy May 15, 1948 

Following the British announcement of intention to terminate responsibilities 
under the Palestine mandate and to withdraw from Palestine on May 15, 1948, and 
the partition decision of the United Nations General Assembly on November 29, 
1947, on May 14, 1948 a Declaration of Independence of the Jewish State was 
issued in Tel Aviv, wherein it was stated, in pait: 

Accordingly, we, the members of the National Council, representing the Jewisli 
People in Palestine and the Zionist movement of the world, met together in solemn 
asseml)ly by virtue of tlic natural and Iiistoric right of Jewish Peof>lc and <^f resolution 
of the (General Assembly of the United Nations, 

Hereby proclaim the establishment of the Jewish State in Palestine, to be called Israel. 

We hereby declare that as from the ierminatjc»n of the Mandate at midnight tliis 
night of the J4th to 15th of May, 1948, and until the setting up of duly elected bodies 
of the state in accordance with a Constitution to be drawn up by a Constituent Assembly 
not later than the first day of October, 1948, the present National Gnincil shall act as 
the Provisional Stare Council and its executive organ, the National Administration, shall 
constitute the IVovisirjiial Government of the State of Israel. . . . 

The State of Israel will be ready to cooperate with the organs and reprcsenrativ(‘.s 
of the l*nite<l Nations in the implementations of the Resolution of Noveml)er 29, I94T, 
and will take steps to bring about an economic iinirm over the whole of [Palestine. 

A letter of the same date from F.liahu Epstein, as Agent of the Provisional Gov¬ 
ernment of Israel, to President Truman, stared that the Act of Independence ‘Vill 
become effective at one minute after six o’clock on the evening of 14 May, 1948, 
Washington time”; and said that the writer had been “anthori/.cd by the provi¬ 
sional government of the new state to tender this message and to express the hope 
that your government will recognize and will welcome Israel into the community' 
of nations.” In a statement released to the press on Mav' 14th, President Truman 
said: 

I'his Government has been informed that a Jewish state has been proclaimed in 
Palestine, and recognition has been requested by the provisional government thereof. 

The United States recogni/cs the provisional government as the do facto autliority of 
rhe new State of Israel. 


Note 

A number of other states rapidly extended recognition, and on June 22, 1948 the 
W'hite Hr>use announced that “Agreement has l)cen reached between the Government 
of the United States and the Provisional Ckivcrnment of Israel on the estahlishment of 
:\ Mission of the United States in Israel and a Mission of the Provisional G(»vernment 
*»f Israel in rlie United States. Agreement has also been reached on the exchange of 
special represeiitarives.” Later, regular diplomatic mis.sions were established; atui in 1949 
Israel was aditntted to membership in the United Nations.**’* 

•*'*Scc Brown, “'Phe Recognition of Israel,” 42 Am, /. /w/7 L, 620 (1948). On the efforts of 
the United Nations to .stop fighting which broke out between Israel and the neighboring Arab 
states, see Leonard, “The United Nations and Pa!c.stinc,” hit. Conciliation no. 454 (1949). 
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When sonic iiucstion was raised regarding tlic recognition of Israel, the United States 
representative (Austin) said in tlic Security Council on May 18, 1948; 

‘i should regard it as highly improper for me to admit that any country on earth 
I an question the sovereignty of tlic United StiKes of America in the exercise of thnr 
high political act of recognition <)f the dc facto status of a Stare. 

“Moreover, 1 would iifit admit here, by implication or by direct answer, that there 
exists a tribunal of justice or of any other kind, anywhere, thar ran pass judgmrnt upon 
the legality or the validity of that act of my country. 

‘There were certain powers and certain rights of a sovereign wSiaie which were not 
yielded by any of the Members who signed the United Nations Charter; and in partic¬ 
ular this pow'cr to recognize the de facto authority of a provisional Government was not 
yielded. When it was exercised by niy Ciovcrnnient, it w’as done as a practical step, 
ill recognition of realities: the existence of things, and the recognition of a change that 
had actually taken place. 1 am certain that no nation on earth has any right to question 
that, or to lay down a proposition that a certain length of time of the exercise of de facto 
authority must elapse before that authority can be recognized.” U.N. Security Council, 
Official Records^ 3d year, no. 68, p. J6. 

In a niemoraiulum of March 8, 1950 regarding the repres(!ntation of China in the 
United Nations, Secretary-General Lie wrote that the “primary difficulty” was that the 
“question of representation has been linked up with the (]uestion of recognition,” which 
he said was “unfortunate from the practical standpoint, and wrong from the standpoint 
(»f legal theory.” Me stared: 

“ I he rcc(»gi)ition of a new' stare, or a new government of an existing state, is a uni¬ 
lateral act which the recognizing government can grant or w ithhold, h is true that 
some legal writers have argued forcibly that when a new government, which comes 
into i>ower through revolutionary means, enjoys, with a reasonable prospect of per¬ 
manency, the habitual obedience of the bulk of the population, other states arc under u 
legal duty to recognize it. Mowever, while states may regard it as desirable to follow 
certain legal principles in according or wnthholding recognition, the ijacticc of Stares 
shows thar the act of recognition is still regarded as essentially a political decision, 
which each state decides in accordance with its owm free appreciation of the situation... 

“X’arious legal scholars have argued that this rule of individual recognition throiigh 
the free choice of stares should be replaced by collective recognition through an inter¬ 
national organizaticMi such as the United Nations (e.g., Lautcrpacht, Recoj^tiition hi 
International J.are). If this were n<wv the rule then the present impasse would not exist, 
since there would be no individual recognition of the new Chinese Government, but 
only action by the appropriate United Nations organ. I'hc fact remains, however, that 
the stares have refused to accept any such rule and the l.’^nited Nations does not possess 
any authority to recc»gnize either a new state or a new' government of an existing 
state. . . . 

“On the other hand, nicmbcrship of a state in the I'liitcd Nations and representation 
of a state in the organs is clearly determined by a collective act of the appropriate 
(»rgans; in the case of membership, by vote of the (icncral Assembly on recommendation 
of the Scciiritx- Council, in the case of representation, by vote of each competent organ 
ni! the credentials of the purported representatives. 

“In the practice of the League of Nations, there were a number of cases in which 
Members of the League stated expressly that the admission of another state to member¬ 
ship did not mean that they recognized such new Member as a state (c.g.. Great Britain 
in the case of Lithuania; Belgium and Switzerland in the ease of tlie Soviet Union; 
(Colombia in the case of Panama). 

“In the practice of the Ihiircd Nations there are, of course, several instances of ad¬ 
mission to membership of states w hich had not been recognized by all other Members, 
and other itisrances of stares for w hose admission votes were cast by Members which 
had not recoeni/ed the candidates as states. ... . , , . 

“The practice as regards representation of Member States m the United Nations 
orcrans has, until the Chinese question arose, been uniformly to the effect that repre¬ 
sentation is disrincriv separate from the Lssiic of recognition of a government. It is a 
remarkable fact that, despite the fairly large number of revolutionary changes of gov- 
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crniiiciir and the larger number of instances of breach of diplomatic relations among 
Members, there was not one single instance of a challenge of credentials of a reprC' 
sentative in the many ihousands of meetings which were held during fcuir years. , , . 

“7’he Chinese case is unique in the history the I'nited Nations . . . because it is 
the first in w hich two rival governincms exist. . . . 

‘‘h is submilled that the proper principles can be derived by analogy Ironi Article 4 
of the (Charter. M his Article reejuires that an applicant for membership must be able 
and willing to carr\ out the obligations ()f membership. I’he obligati<»ns of membership 
can 1)0 carried out only by governmenrs which in fact possess the power to do so. 
Where a rexolurionary government presents itself as representing a stare, in rivalry to 
an existing government, the (lucsrion at issue should be which of these two goxernmenis 
in fact is in a j)osition to employ the resourees and direct the people ot the state in luhill- 
nient of the obligations of membership. In essence this means an inquiry as to whether 
the iiexx g«)xernmem exercises elTective authority within the rerritory of the state and 
hal>iruall>' obeyed by the bulk of the population. 

“If so, it xxoulil seem to be appropriate for the I'niteii Nations organs, rhoHigh then 
collective action, to accord it rlu* right to represent the state in the ()rgani/ation, ex en 
though indiviihial Alembers of the Organi/ation refuse, and max' continue to refuse, to 
aeeorti it recognition as the lawful goxermnein for reasons which are valid under their 
national ptdicies.’' I '.N. doc. S 146f"). See also, reply b\' (‘hinese Representative 'I’siang, 
Alarch Is, 1050, //•/</. S 14*^0. both arc reprinted in 4 hit, 562 (1050). 

Regarding the “I.strada doctrine ' pronounced by Mexico in 1950. under whicli then- 
would apparentIx' be no recognition or nonrecognition ot nexv gitvernmems, see 25 
Am. /. liii'i !.. S/fpfK 2l)5 ( 1050), and c<»mment by Jessiijx, 25 Am. /. hif'l /.. 71o (|•^>0'l. 


Rl'i I'SAL 'l O RI COCiNlZi: .M.RANIAN CiOVKRNAlEN l\ 1945-1946 

based on !> Dept. St.itc linlictii? 767; 15 hi. 015; 17 hi. 400 

1 lie l.'nitcd States refused to rccogni/c the Italian annexation of Albania in 
Ajxril, 1050, and on several occasions during W’orld W ar 11 issueil statements 
encouraging All^anian patriots to take action rowanl driving .Axis lorccs from 
the country and recovering independence tinder institutions of their ow n choice. 
On November 10, 1945 liic Department of Stare anm)iinceif that in 1944 the 
Albanian resistance forces had expelled the Germans and had established “a central 
governing aurboriry which has exercised cfTcctixc control over the entire coun¬ 
try”; that since May 1945 an itiformal American mission Iiad been in Albania 
to study conditions preliminary to “considerarir)n by this government of the 
request of the .Albanian anthoriries for recognition”; and that tlie United Stares 
liad through this mission on November 10, 1945 communicated to General 1 loxha. 
President of the Council of Ministers “of the existing regime in Albania,” a note 
regarding recognition in which it was srated: 

The Governmenr of the L'nited States, having considered the recitiest of the Albanian 
authorities for recognition, has instructed me to inff>rm yoti of its readiness to enter 
into diplomatic relations with the existing regime in Albania as the provisional Govern- 
nienr of Albania. 

In csrablishing official relations with an Albanian Governmenr, the I'liiied States 
Government desires to act in conformity w irh the ohligatimts and principles to w'hich it 
subscribed in the Crimea Declaration on Liberated Europe and accordingly requests 
assurances that the forthcoming elections for a Constituent Assemlily .shall be held on 
genuinely free basis, with secret ballot and without thrc.ars or intimidation; that ail 
democratic individuals atid groups in Albania shall enjoy freedom of speech and the 
right lawfully to present and support their candidates; and that ff)reign press cor¬ 
respondents shall be permitted to enter Albania to observe and report freely on the 
elections and the work of the Constituent Assenibb’. 
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1 lie Cjovtrniiiciir of ilic l.'nitccl Stares also desires that the Alhanian aiirlmrities shall 
confirm that the treaties and afireements which were in force, between the Ibiited States 
and Albania on April 7. I'b?';, remain valid, riic taiitcd States (bivertitnetu. oti its part, 
confirms the contimiing vjilidir> of these insmimcnts. 

I pon receipt of assiinmces retjiiesred, the (iovernnieiu of ihe I nind St.ik s \\ i!l lur 
prepared to procc ed with the c\c*h;int:c f)f dipliMuntic rcpresentitriv cs. 

Notes on the SHinc topic were coinnninicntcd to General I loxhii by the British 
and Soviet Governments on the same day; and diplomatic representatives there¬ 
after were exchanged by Albania and the U.S.S.R, 

An officer of the Deparrmcnr of State, in an article appearing in ihe Bulletin 
for August 31, 1947, wrote that: ‘‘Nine months elapsed before a repl\' was re¬ 
ceived to the note of Noxember 10, 1945. I he All)anian reply dated August 
13, 1946, made no mention of the stipulations with respect to free elections and 
declined to recogni/e the continuing validity of the bilateral treaties and agree¬ 
ments between the two countries. l‘'lections had in the meantime been held <m 
December 2, 194.5. Although these elections had, in the opinion of a majoritx' 
of observers, been conducted fairly, the AIbntiian regime w hich continued in 
r>fficc thereafter adopted restrictive measures against all opposition and increasingly 
assumed the characteristics of a totalitarian state." 

On November S, 1946 the Department of State announced to the press that 
“the Albanian regime" had indicated “its acceptance of the multilateral treaties 
and agreements to which both the United States and Albania arc parties, bur it 
has failed to affirm its recognition of the validity of bilateral instruments between 
the L’nited States and Albania." I hcsc, the Department said, “are in no instance 
of an onerous character and concern such customarx' subjects as arbitration and 
conciliation, naturali/ation, extradition, and most-favored-nation treatment." Con- 
secjuentlx', the “United States Government has concluded that the American Mis¬ 
sion can no longer serve an\' useful purfxose by remaining in Albania." and this 
decision w as notified to General Iloxha on November 5, 1946. 

On several occasions the United Stares and (ircat Britain indicated their uiuvill- 
ingness to see Albania admitted to membership in the United Nations. On March 
25, 1947, at the Moscow session of the Council of Foreign Ministers regarding 
treaties w irh Gernianx’ and .Austria, Secretary Marshall refused to agree w4th a 
Soviet proposal that xAlbania be treated as an Allied State and grouped with those 
w hich actively participated w ith armed forces in the war or w ere invaded, saying: 
“Albania as a state was not at war with Germany and did not declare war on 
(Jermanx'. .Albanian troops took an active part allied to Germany in the treacher¬ 
ous attack on their valiant neighbor, Greece. The regime noxv ruling Albania 
has declined to recogni/e that country’s international obligations. Albania was 
not invited to the Paris Conference [ 1946] as an Allied or associated power. The 
United Nations haxx not yet agreed that Albania has qualified for membership 
with them. . . . Fhc U.S. Delegation therefore sees no acceptable basis for in¬ 
viting Albania to participate in the preparation of the peace settlement." 16 Dcp"t 
State Bull. 608. * 

• Howexxr, Article 8H of the Treaty of Peace with Italy, siitncd Februarx- JO, IW, provided 
that Albania might aecede to the Treaty by depexsir of an instrument of accession with the 
Frcncli Gewemment, and thereupon should be deemed an Associated Power for purposes of 
the Treaty. Albania acceded on October 20, IW. 
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In ;i rolcgraiii of March 2, 19^2 rhc Legation at Peiping aJvisciI the Deparf 
nicnr of State of the official announcement on March 1 of the establishment of the 
“ncv\ State of Manchiikiio/’ The Department instructed the Legation on March 
5 that if an\' notification were received with regard to the estabiishment of the 
new regime in Manchuria, it should inform rhc Department but should take no 
additional action in the absence of further instructions. 

I'he Minister of Foreign Affairs of the newly formed regime informed the 
Department in a telegram of March 12 of the establishment of the “State” of 
“Manchukuo.” . . . 

1 he Minister of Ft)rcign Affairs stated that it was earnestly desired that the 
Government of the United Stares “will fully understand purport of establish¬ 
ment of State Manchuria hereinbefore stated and formal diplomatic relations 
be established between your Government and State of Alanchiiria.” I'his tele 
gram was filed without acknowledgement. 

Pu Yi was installed as Chief I^xecutivc or “Regent” of the new regime in Man¬ 
churia on March 9, 1932. . . . 

The policy of the United States with reference to the recognition of an>- 
change that might be brought about impairing the treat)' rights of the I'nitcd 
States in connection with the question of the sovereignty, the independence, or 
the territorial and administrative integrity of the Republic of China, had been 
previousl)' set forth in the following identic note addressed to the Chinese and 
Japa.nese Governments on January 7, 1932: 

W'ith the recent military operations about Chinchow, the last remaining administra¬ 
tive authority of the Government of the Chinese Republic in South Manchuria, as it 
existed prior to September 18, 1931, has been destroyeil. 'Flie American (icuernmeiu 
continues confident that the work of the neutral commission recently aurhori/ed by the 
Council of the League of Nations will facilitate an ultimate solution of the difficuhies 
now existing between China and japan. But in view of the present situation and of its 
own rights and obligations therein, the American Governmenr deems it to be its dui>' 
to notify both the Imperial Japanese Government and the (lovernnicnt of the Chinese 
Republic that it can not admit the legality of any situation dc facto nor does it intend 
to recognize any treaty or agreement entered into between those Gcwernincnrs, nr 
agents thereof, w'hich may impair the treaty rights of the United States or its citizens 
in China, including those which relate to the sovereigntj', the independence, or the 
territorial and administrative integrity of the Republic of China, or to the international 
policy relative tf) China, commonly knc»w'n as the open-door policy; and that it does 
not intend tf> recognize any siruatifui, treaty, or agreement wdiich may be brought 
about by means ctuitraiy to the covenants and obligations of the Pact of Paris of 
August 27, 1928, to which treaty both China and Japan, as w ell as tlie United Stares, 
are parties. . . . 

In its resolution of Alarch 11, 1932 the .Assembly of the League of Nations 
adopted a principle of non-recognition similar to that thus announced by tlic 
United States. The Assembly declared that it was “incuml)ent upon the Alcm- 
bers of the League of Nations not to recognize any situation, treaty ^)r agree¬ 
ment which may be brought about by means contrary to the Covenant of rhc 
League of Nations or to the Pact of Paris.” League of Nations, Official Journal 
Spec. Sijpp. 101 (1932), pp. 87, 88; Department of State, Press Releases, weekly 
issue 128, pp. 256-257 (Alar. 11, 1932). 
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Japan recognized “Manchukuo” through a protocol signed on September 15, 
1932. , . . 

I he Assembly of the League of Nations adopted a report with regard to tlie 
Sino-Japanese dispute on February 24, 1933, containing the following declarations 
w ith reference to the matter of recognition: 

In view of the special circumstances of the ease, the recommendations made do not 
provide tor a mere return to tin- status quo existing before September, 1931. They like¬ 
wise exclude the maintenance and rec:ogniik»n of rlie existing regime in Manchuria, such 
maintenance and rccf)gnition being incompatible with the fundamental principles of 
existing international obligations and with the good understanding between the two 
countries on which peace in the I’ar East depends. 

It follows that, in adopting the present report, the Alembers of the League intend to 
abstain, particularly as regards the existing regime in Manchuria, from any act which 
might prejudice or ilela>' the carrying our of the recommendations <»f the said report 
'They will continue not to recognize this regime either de jure or dc fncto. They intend 
to abstain from raking any isolated action with regard to the situation in Manchuria 
and to coiiiinue to concert their acrinn among rhemselves as well as with the interested 
Stares nor members of the J.eague. . . . 

The Minister of Foreign Affairs of the regime in “Manchukuo” informed the 
Ueparrmenr of State in a telegram of March 1, 1934 that “His Excellency Mr. Pu 
Vi, Chief Executive” Iind on that date acceded to the throne as “Emperor of 
Manchoutikou, .Manchou Empire.” He stated that “this Government earnestly 
ilcsircs relations betw een Your Excellency’s nation and this nation to develop 
niost favorably in the future.” The telegram was filed without acknowledgment. 

. . . On Jan. 18, 1938 the Department informed an inquirer that Japan, El 
Salvador, and Italy w ere the only stares that had extended recognition to “Man- 
chukijo.” . . . Germany announced its intention to recognize “Manchukuo” on 
Febniarv 20, 1938, and a treaty l)ctwTen Geniiany and “Manchukuo” was signed 
ar Berlin on Alax’ 12. 1938. Ilungarv extended recognition on January 10, 1939.®** 

1 HACKWORTH, DIGEST 327-328 

I he cofiducr of informal relations with the officials or agents of a new^ state or 
government docs not in itself imply recognition. In order that recognition may 
he implied from :my act short of explicit recognition, the act must be of .such un¬ 
equivocal character as to leave no doubt of the intention of the state performing 
or participating in it to deal w ith the new state or government officially as such. 
It frequently happens that the establi.shmcnt or the maintenance of informal 
relations is most desirable, if not imperative, prior to the c.stablishment of formal 
relations. Such necessary intercourse may be maintained in a number of ways 
with unrecognized states or governments. Thus, unaccredited diplomatic or 
other agents, including commissioners, may be sent to a state, either to obtain 
information or to conduct informal negotiations or relations, as in the case o 
Albania in 1922 ... and in the case of the Baltic states for two or three yean, 
prior to their recognition by the LTnited States in 1922. . . , Consular officers ot 

•“‘Sre, on “.Miincluikiiu,” iltuiiiiK-ms vireJ in Hufkworih; SfiiUMHi, The l\ir Easier// Crisis 
(1936); Willoughby, ‘J'he Sino-Japanese Controversy and the League of Nations (1935); 
Wright, Existing Legal Situation as It Relates to the Conflict in the Far East (1939). Regarding 
"non-recognition” and the “Srinison Doctrine” announced in the U.S. note of January 7, 1932, 
see material on “Conquest” in chapter on “Tcrritor>s” p. 282 infra. See also Sharp. Non- 
wognition as a Legal Obligation 1775-19.34 (1934). 
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different countries have hcen stationed in “Manchvikiio” without an implication 
of recognition. ... So also representatives of a state (diplomatic and consular) 
stationed in a foreign state at the time a change of government therein takes 
place may continue at their posts and conduct affairs informally with the new 
government without attendant recognition by their government. In the same 
manner agents from an unrecognized state or government may he permitted to 
act or continue to act, as the ease may he, in another state, informally w ithout 
recognition of the semling state or government. . . . 

Upon the overthrow of an existing government in a foreign state with w hich 
the United Stares maintains diplomatic relations, it has been the practice of the 
I’nited States to carr\ on informal relations w ith the new government, pending 
recognition, both through the diplomatic representative of the foreign state in 
this country (when such representative is authorized by the new' go\crnment 
to act for it) and through the American diplomatic representative in the foreign 
country. -Most acts normal!}' necessary to the maintenance <*{ relations can be 
performed so long as there is no indication that they are intended to constirure 
recognition. 

i.Ai RicocM rioN in in i i rna i ionai. raw - ' 

. . . 'I he legal view' of recognition, ;.e.. of recognition conceived as a declara¬ 
tion, made in the fullilnient of a legal dui\’, of the evisience of the recjuisite con¬ 
ditions of statehood, can be regarded as being in accordance with the genetal 
practice of states. At the same time, it is a fact that the tests of recognition as 
outlined above, although supported b\ the bulk (»f state practice and bv cogent 
legal principle, have often yielded to nK»tivcs and considerations essentiall\ 
foreign to the purpose of recognition. This has been so for the reas(»n that gov¬ 
ernments have not alwa\'s found it possible tf) di\f)rce the fullilment of a duty 
implicil in the act of recognition frcun the achie\cmenr, on that occasion, of 
specific national ad\ antages. In a properl}* constituted political sociei\ the func- 
t'mn — which is perhaps the most important function of any legal sxsiem — of 
ascertaining the presence of the conditicuis of legal capacity and existence is 
performed by impartial organs delegated by the law* for that purpose. In inter¬ 
national society that task is as a rule fulfilled by individual States acting on their 
ow n responsibilitN' and endow^ed with wude discretion in the appreciation of the 
relevant facts. That discretion is iinfettered only in the meaning that, at present, 
the state w hich takes a decision on the issue of recognition is not accountable for 
its acts to any superior jurisdiction. In essence, it is a discretion determined by 
international law'. In granting or refusing recognition the state administers in¬ 
ternational law'; it docs not perform a legally indifferent act of national policy. 
In the imperfectly developed international society states arc often called upon 
to act in the fulfilment of a legal duty or in the assertion of their legal interest 
without being directly and immediately rc.sponsil>le to a higher authority. T his 
does nor mean that in these matters states are not bound by law at all. I'hey enjoy 
freedom of decision in ascertaining the facts and assessing their significance. 'I hey 
are not free to assert the liberty to disregard the facts or to act in defiance of 
them. 

Fp. 32 33, 50 51, 62 63, 73. New York: Cambridge University Press, 1947. Used with 
jiermission •>! r’iniihridye tjii\i‘rsir\’ Press. 
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However, w hilc the task of ascertaining the existence of conditions of state¬ 
hood is essentially one of administration of international law, it is at tlie same 
time a political act tranght with political consequences involving the interests 
of the state called upon to grant recognition. In some cases its interests may be 
identical w ith those ol the international community at large, with the result that 
their consideration is m»r incompatible with the loyal application of the objective 
rests of recognition. . . . 

... 1 he identit)’ of national and international interest is, in the matter of rec¬ 
ognition of states, by no means a constant phenomenon. In international practice 
there can be found examples of the function of recognition being abused for the 
purpose of securing particular national advantages. . . . 

It is not an automatic test of factual existence, but only recogniticjn, given in 
good faith in pursuance of legal principle, that can answer the question of the 
legal existence of a state as a subject of international law-. . . . 

It lollows that there is little substance in the assertion that a stare commences 
its intemational existence, with the concomitant rights and duties, as soon as it 
“exists.’' On the contrary, recognition, when given in the fulfilment of a legal 
ilutv as an act ot application of international Lnv, is a momentous, decisive and 
indispensable function of ascertaining and declaring the exisrcnce of the requisite 
elements of statehood with a constitutive effect for the commencement of the 
international rights and duties of the community in question. . . . 

I ndoubtetlly, the refusal or the grant of recognition are acts of political im¬ 
portance. Most legal transactiinis in the international sphere are of political 
significance and ha\e political conse(|uences. 'Phis naturallx’ applies in particular 
to matters connected w ith the rise and the extinction of states, but it does not In 
an\ means billow that such transactions are “acts of polic\ ” nor goxerned by 
considerations of legal right and dut\’. It has been shown here that there is ik* 
warrant fur describing recognition of states as an act of polic\ in this meaning 
(!ourts and gONcrnments have frequently described recognition as being a political 
— and not a judicial— q\iestion. But the intention of such pronouncements is t(; 
conx ey that the grant of recognition is a matter for the political as distinguished 
from the judicial organs of the state. 'I hey arc nor an authority for the view 
that in perf<»rming the function of recognition the political branch of the govern¬ 
ment is entitled to act arl)itraril\ w ithout reference to applicable legal principles. 

Once w e have assimilated the idea tliat recognition is not primarly a manifesta¬ 
tion of national policy but the fulfilment of an international dut\, w e shall have 
removed tlie principal objection to the acceptance of the view that recognition 
marks the rise f)f the international rights and duties of the state. I hat view is 
in accortlance w itli tlie w eight of the practice of governments, with decisions 
of courts, and, in particular, w ith the reiiuircments of international inrercourse. . . . 

. . . I'he x iew' of recognition w hich has here been presented as approximating 
most closelv to the practice of states and to a working juridical principle is: (a) 
that recognition consi.sts in the application of a rule of international kuv by w^ay of 
ascertaining the existence of the rciiuisite conditions of statehood; and (b) that 
the fulfilment of that function in the affirmative sense — and nothing cl.se — brings 
into being the plenitude of the normal rights and duties w hich international law 
attaches to statehood. Both principles introduce an e.sscntial element of order 
into what is a fundamental aspect of international relations. Both prexenr it fiom 
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being treated as a purely physical phcnoirienon uncontrolled by a legal rule and 
left entirely within the precarious orl)it of politics. 

2. Effects of Rcco^oitio// j/;,/ of Sou-rccajs^mtiony- 

Many cases and much comment have dealt with the position of unrecognized 
government and their acts, as viewed by domestic courts here and elsewhere. 
How far such rules are part of international law m:\y be doubtful. Ehe following 
cases and digests may give an idea of the type of problem involved. 

In the Sun'ey of Intcniatioval Lini' prepared in 1949 by the United Nations 
Secretariat, it is said; 

The obligatitm cif Stares to give effect- to recognize—through their courts and 
other organs the legislative, judicial, and, to some extent, ad?uinistrarivc acts of foreign 
States and private rights acquired thereunder is occasionalh' described as billow ing friim 
the principles of independence or ecjuality, or luith. It is said that it woidd be incon¬ 
sistent with the independence- or etiuality — of States if ilie organs of one State were 
to constitute theniseixes judges of tiie legal validity of the legislative, judicial or ;id- 
niinistratix c acts of anotlier State and if they were to refuse to leeognizc private rights 
grounded in such acts. 4’hus conceived, the ijuestion r.f the recognition <»f acts ot 
foreign States in one of public international law. On fht‘ other hand, it is generalU’ 
acknowledged that the extent to which private rights .ncciuired muler foreign law must 
be recognized is one of private international law. It must also be l>*)rnc in mind titat the 
question has seldom formed that subject-inaitcr of protests or representations, as a 
matter of international law\ by one Stare against another. Courts have often referred 
to it as one of international ‘comity’ — though it is nor alw ays clear whether such tcr- 
niinology is due to a somew hat lax use of language or to a considered view that these arc 
not matters w ithin the province of public international law . . . . 

These conflicting considcrari<jns arc relevant to the question whether tlie problem 
of recognition of legislative, judicial and administrative acts of foreign States should 
form part of the codifying effort of the International I/.nv Commission, 'flure may be 
weighty reasons of international economic stability and orderly intercourse counselling 
an international regulation of the subject. Account wendd also have to be taken <if the 
fact that, quire apart from considerations of ordre public «)f various States setting a 
limit to the recognition of foreign laws and judgments, international practice has evolved 
other limiraticMis upon the duty, if any% of giving effecr to emanations of foreign 
sovereignty. |1. .N. document A/C\'.4/1'Rev. 1, pp. 29-' 


VVULFSOHN V. RUSSIAN SOCIALIST FKDI KA I I.I) SOVIET REPUBLIC 
New York, Court of Appeals, 1925. 254 N.Y. 372 

[An action was brouglir against tlie unrecognized Soviet Government for con¬ 
version, based on the seizure in Ktissia of furs Ijclonging to the plaintiff. The 
Special Term, New York Supreme Court, denied defendant's morion to set 
aside the service fwhich had l)cen by publication) and to dismiss the complaint. 
The Appellate Division affirmed, on the ground that immunity of a foreign gov- 

•”'-Scc Dickinson, “The Unrcca-gnizcd Government or Slate in Knglish and American Law',” 
22 .Mich. /.. Rev. 29, 119 (I92D; Dickinson, “Recent Kccaignirion Casts” 19 /////. /. ////V /.. 
2'">2 (1925); Dickinson, “Recognition Cases 1925-1930,” 25 ///;/. /. Ini'l /.. 214 (19^1); Borchard, 
“Unrecognized Government in American Courts,” 26 Am. /. tni'l L. 261 (I9<2); rennant, 
“Recognition Cases in American Courts, 1925-1930,” 29 Mich. !.. Rev. 70H (I93|); I Icrvey, 
f.etral Effects of Rccoj^tiition (1928); NbcI-ITcnry, Les (iouvernemevts de fait devartt le jrtf^e 
(1927); Doukas, “Non-Rcc<»gnition I.aw of the United States,” 35 Mich. L. Rev. 1071 (1937). 
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ernmcnt depended on coniiry, that there was no comity in the absence of 
recognition, and that defendant might be sued as a foreign corporation. The 
question was certified whether the defendant could be sued as a foreign cor¬ 
poration.] 

Andrf.ws, J.: 1 he R.S.F.S.R. is the existing de facto government of Russia. 

1 his is admitted by tlic plainiifif. Otherwise there is no proper party defendant 
before the court. It is claimed by the defendant. The Appellate Division states 
that it is a matter of common knowledge. . . . The litigation is not, ihercfc»re, 
with regard to title to property situated within the jurisdiction of our courts, 
where the result depends upon the effect to be given to the action of some foreign 
government. Under such circumstances it might be that the theory of the comity 
of nati<»ns would have a place. ... A different case is presented to us. The gov¬ 
ernment itself is sued for an exercise of sovereignty within its own territories 
on the theory that such an act, if committed by an individual here, w onld be a 
tort under our system of municipal law. . . . 

. . . Whether or not a government exists, clothed with the power to enforce its 
authorit\- within its own territory, obeyed by the people over whom it rules, 
capable of performing the duties and fulfilling the obligations of an independent 
pow er, able to enforce its claims by military force, is a fact, not a theory. For it 
recognition does nor create the state, although it may be desirable. . . • We have 
an existing governnienr sovereign within its own territories. There necessarily 
its jurisdiction is exclusive and absolute. It is susceptible of no limitation not 
imposed by itself, 'rhis is the result of its independence. It may be conceded 
that its actions should accord with natural justice and eciuity. If they do not, 
how c\ er, our courts are not competent to review them. I'hey may not bring a 
foreign sovereign before our bar, not l)ccause of comity, but l)ccausc he has not 
submitted himself to our laws. Without his consent he is not subject to them. . . . 
Whether recogni/.ed or not, the evil of such an attempt would be the same. . . . 
\Vhene\ er an act done by a soN creign in his sovereign iiharacter is questioned, it 
becomes a matter of negotiation, or of reprisals or of war. 

|^ 4 ;/ 3 i:er //; the negative, orders reversed, motion to vacate attachment 
granted ] 


THE ROGDAI 

U.S. District Court, Northern District of California, 1920. 
278 Fed. 294. 


f I he Rogdai was a Russian naval transport, bought by the recognized Kerensky 
Government of Ru.ssia and in the possession of that Government’s ambassador 
Hakhmetieff. The unrecognized Soviet Government, and its agent Martens, li¬ 
belled the vessel, claiming to be entitled to possession as the Government ol 
Russia. Bakhmeticff and ‘‘ Vhe Russian Government” appeared specially, moving 


.n:t Writ <if error dismissed, [u r nirUwi, fi»r want of jiirisdit iitMi oti question of general law, 

2r»6 U.S. 580 (1924). , ah 

Accord, sec 1922 For. Rcl., 11, pp. 709-717; Nankivel v. Omsk All Russian Ciovernmcnt, 217 
N^' 150 H** NE 569 (1923); Vocvodinc v. Government of Commandcr-in-Chicf of Armed 
ForJes in South of Russia, 232 App. Div. 204, 249 N.Y.S. 644 (Isr Dept, loll), aff\l 257 N.Y. 
557, 178 N.E. 793 (1931). 
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to discharge the arrachmcnt; the motion was accompanied by a certificate from 
the Department of State to the effect that Bakhmetieff was recognized as the 
Russian ambassador to tlic United States, and that neither the Soviet (Government 
nor Martens ^\ as recognized by the United States.] 

Dtftrkji, D. J.: It w ill be noted that fundamentally there is no controversy 
touching the real ownership of the transport; she belongs to Russia; no adverse 
claim, either public or private, is involved. ... It follows that the issue is re¬ 
duced to the simple question \\ herher the Russian nation is represented by laidwig 
C. A. K. Martens and the organization back of him or by Boris BakhmetieflF and 
the group for which he speaks. Plainly, consideratir>n of such an issue upon the 
merits would of necessity draw us into the realm of international diplomacy; and 
it is eijually plain that no useful purpose could be subserved by such an inxes- 
tigation. . . . The question at issue is one i)f state; it involves inrcrnati(»nal rela¬ 
tions and is primaril}- for the State Department. . . . Accordingly it must be 
held that the courts are powerless to grant the relief which the libelants seek. 

{Motion granted and attachment dhekarged.] 


Note 

\Miat would this ciuirt lia\e done if Maruns licKl the vessel and Bakhmetiefi had 
wanted it? How would this problem work our in the event of an interpleatler aetitui 
by a srakeh(»lder al,^'li^st, representatives of the recognized and unrecognized gov¬ 
ernments of (Ghiita? In an etTori r<^ overcome incoiuenienees incident to the fact 
ihat in Xcw ^'ork a debt is not considered tf) l»e a suirable res lor an in rem action. 
New ^drk l)y ' 51-a, CJivil Bracrice Act, sought to jn-ox ide a sr.uiite of limitations device 
whereby absent adverse claimants might be seiMal with notice of pending action and 
given one >car ro come in and litigate or he barred. It has been held that srnereign 
immunity cann<it be asserted by a recognized government so served under !■ 51-a. since 
such notice is not regarded as service of pniccss.''-' Regarding the problem of whc» is 
entitled ro withdraw mone> s deposited by foreign gox ernmenrs or central hanks in 
F ederal Reserve Banks, or federallv ittsured banks, and provisions for conclusive certifi¬ 
cation by the Secretary of State, see 12 L.S.H. ^ 632; *10 .d//y. (icn. 400 ( 1045 ). 


RUSSIAN SOCIALIST I FDERATED SONTJi f RI'PUBLIC v. CIBRARIO 
New York. Court of Appeals, 1023. 235 NA'. 25^ 

!T he Soviet Government through its Cincniatr)gr.iphic Ounmirtce entered into 
a contract with defendant for the purchase of supplies, delivering $I,000,(KK) to 

•"‘^Sce Chase Narif»nal Bank v. I)ireetf»r.uc General of P.R. & S.B., 05 T. Supp. 73' (S.I).N.V. 
J951); Republic of China v. Aiuerican F xpress C*i., 95 J’. Supp. T4U (S.D.N.V. l'^5n, appeal 
dismissed on technical grounds 190 b.2<l '2d (ar. IV? 1> <ec»urirca(4aiui for interpleader), 

195 I'.2d 230 (1952); Ikink of China v. Wells rargn Bank k C.T. fai., 92 F'. Supp. 920 
fN.D. Cal. 1950), remanded on basis of ‘"addiiioiial evidenee of suhstamial signirieance,” dis¬ 
missed without prejudice, 190 I'.2d 1010 (9ih Car. 1951; (iniervenrion h> npresentativ es of 
unrecognized government), judgment reiuieieil, 0)4 !•. Supp. >9 ‘I9?2>. See .\i»ie, 19 U. of 
Chi. L. Rev. 73 (1951). 

.sr* I'eJenI Aloiorsliip (a»rp. v. hihn.oii X I (iggiiis, l92 Misc. -|oi. \,> .S2d 52 f\A . tiouniv 

1948), 274 App. Div. 1014,'S5 N.V.S.2d 9|5 (Isi Dept. IW-, leave m aj^Kal and reaig. 

denied, 275 App. Div. 70H, HS N.Y.S.2d 249 (1949). 

If efforts hy unrecognized gfnernments to inrerveiie and efhna.s hv stakeh<»lders t<i inter¬ 
plead arc unsiiccessfiil cm the basis of these older and well-established cases, \v'ill “noiice” under 
5 51-a to the absent unrecognized governinent or its representatives withstand ohjcction? 
CFwaere, how meaningful is the invitation to come in and litigate? See, however, Ciiiaranrv' 
Trust Co. V. United States, 304 U.S. 126 (1937), p. 240 infra. 
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the American commercial attache in Peirograd for deposit in the National City 
Bank of New \oik arcordini^ to the contract terms. 1 hereafter the Soviet (lov- 
ernincnt hroiiuht an action in the New ^'o^k courts, scckinp an accounting and 
the appointment ol a receiver, alleging that the defendant had obtained the monc\’ 
frauduicnily and had failed to perftirju the contract properly. Judgment was 
given for the detendant on his demurrer to the. complaint, and tins was aftirrned 
by the Appellate Division.) 

Andkiavs, J.: We reach the c(»nclusion here, therefore, that a foreign power 
brings an action in our courts not as a matter of right. Its y>owcr to do so is the 
creature of comity. L'ntil stich government is reccigni/ed by the United States no 
such comit\- exists. I he plaintifl conccdcdly has not been so recognized, d here 
is, therefore, no proper party before us. We ina\' add that recognition, and, con 
scijueiuly the existence of comity, is purely a matter for the determination of 
the legislative or executi\ e departments of the governmenr. Who is the .sovereign 
of a territory is a political (question. . . . 

[After discussing public statemenrs by the Department of State regarding rea¬ 
sons for non-recognition of the Soviet Government |. ... In the face of these 
declarations it is impossible to hold that today any such relations exist between 
ihc United States and Russia as call upon our courts to enforce rules in favor of 
the latter depending on the comity of nations. 

1 Jndgivcm afjinncd\. 


Note 

I low does this case differ from the preceding one? Could the court here have found 
for plaintitf, consistently with the holding in The Ron^^dai? 

Suit hy a niemher of the Cjiiematographic Conimitree in his own name fared no hetrer 
than the Soviet Ci<n'ernmenr's suit, the individual niemhers of the governmental body 
being held to have no better or greater rights than their principal, Vrcuhazbetnki r. 
('ihriirio, N.V. Supp. 275 (1^^22). After Cihrario had fled to Italy, which had recog* 
ni/.ed the Soviet (fO\ernmcnt, the Russian T rade Delegation in Italy was allowed to 
MIC Cihrario for the mone>'. Afimuil Digest, 1931-32, case 26. When the Soviet ( Io\ ern- 
inenr brought suit for this money in the loured States after recognition, it w as held that 
the statute of limitations had run though the Soviet Government could not sue. 
U.S.S.R. V. Niitif/rul City 41 1'. Supp. 352 (S.D.N.Y. 1941). 


0171 JEN V. CENTRAL LEATHER CO. 

United States Supreme Court, 1918. 246 U.S. 297 

I Late ill 1913 certain hides in Mexico belonging to plaintiff's assignor (a Mex¬ 
ican partnership) xvere seized by forces of the Carranza Governnumr, engaged 
in civil war in Mexico. In 1914 they were sold by that Government to an Amer¬ 
ican company, which brought them to New Jersey where they were replevied. 
.At the time of the seizure in Mexico, Carranza’s forces held about two-tliirds of 
the country, but there was no government in Mexico recognized by the United 
States. On October 19, 1915 the United States recognized the Carranza Gov- 
emment as the dc facto government of Mexico, and on August 31, 1917 as the 
de jure government. The New Jersey Court of Errors and Appeals aflinned 
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judgment for the defendant despite plaintiff’s contention that the seizure was in 
contravention of the Hague Convention on I,and Warfare, and the case w as 
taken to the Supreme Court on writ of error. The Siiprcnic Court held that the 
Hague Convention did nor “in terms or pmpose, apply to a civil warand rliar 
even if applicable, it did not necessarily invalidate the seizure. | 

Clarkk, J.: ... \\MKn a government wfiich originates in revolution or revolt 
is recognized by the political department of our Ciovernmenr as the dc jure gov¬ 
ernment of the country in which it is established, such recognition is retroactive 
in effect and validates all the actions and conduct of the government so recognized 
from the commencement of its existence. WilVumis v. Bn/ffy, 96 U.S. 176, 186; 
Underhill v, Hernandez, 168 U.S. 250, 253.. . . 

To these principles w e must add that: “Every sovereign stare is bound to re¬ 
spect the independence of every other sovereign state, and the courts of one 
country will not sit in judgment on the acts of the government of another done 
within its own territory. Redress of grievances by reason of such acts must be 
obtained through the means open to be availed of l)y sovereign powers as between 
themselves.” Underhill v. Hernandez, 168 U.S. 250, 253; American Banana Co. v. 
United Fruit Co., 213 U.S. 347.. . . 

The principle tiiat the conduct of one independent government cannot be suc¬ 
cessfully questioned in the courts of another is as applicable to a ease involving 
the title to properr\' brought within the custody of a court, such as we have here, 
as it was held to be to the cases cited, in w'hich claims for damages w ere based upon 
acts done in a foreign country, for it rests at last upon the highest consiilerations 
of international comity and expediency. 

[Jjuig7?jent affirmed.] 


Note 

Underhill v. Hernandez, 168 C.S. 250 (1897) was an action hroiighi against a 
N'enezuelan general in the United States courts by an American injureil in Venezuela 
through acts of the generars forces, who were recognized by the United States as tlic 
Government of \\'nezucla. Judgment for defendant w'as affirmed, the Supreme ("ourt 
making the statement quoted in the Oetjen case, sulyra, and adding: “\Ve ritink the 
Circuit Court of Appeals was justified in concluding ‘that the acts of the defendant 
were the acts of the government of Venezuela, and as such arc not properly the subject 
of adjudication in the courts of another government.’ ” To like effect, see He^witt v. 
Speyer, 250 Fed. 367 (2d Cir. 1918), This is often called the “:ict of stare” doctrine 


A. M. LUTHER v. JAMES SAGOR AND CO. 

Great Britain, High Court of Justice, 1920. [1921] 1 K.B. 456 

[plaintiff Russian corporation was organized in 1898, its chief stockholder being 
a British company, and engaged in the manufacture of plywood and veneer in 
Russia. In 1918 and 1919 the Soviet Government nationalized and took control of 
its plant in Russia and of its products there, .selling some of the latter to defendant 
British company, wffiich imported it to England. Plaintiff thereupon brought suit 
for a declaration that it was entitled to the goods. The British Foreign Office 
stated that the British Government “a.ssent to the claim” of the Russian Trade 
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Delegation “to represent in this country a State Government of Russia,” neverthe¬ 
less “His Majesty’s Government has never officially recognized the Soviet Gov¬ 
ernment in any way.”J 

Rochk, J: Whether the [Soviet] decree in question is a valid legislative act 
which can be recognized as such by the courts of this country must, in my judg¬ 
ment, depend upon whether the power from which its purports to emanate is what 
it apparently claims to be, a sovereign power — in this case the sovereign power of 
the Russian Federative Republic. The proper source of information as to a foreign 
power, its status and sovereignty, is the Sovereign of this country through the 
Ci'overnment: Miv;hcll v. Sultan of Johore^ |lS94j 1 Q.B. 149; Foster v. Glove 
Venture Syndicate [1900] 1 Ch. 811. .. . 

1 therefore propose to deal with the case upon the information furnished by 
His AIaicst) ’s Sec:rctar\ of State for Foreign Affairs. The attitude proper to be 
adopted by a Court of this country with regard to foreign governments or pow'ers 
I understand to be as follows: (1) If a foreign government is recognized by the 
rhivcrnmcnt of this c<jiinrry the Courts of this country may and must recognize 
the sovereignty of that foreign government and the validity of its acts: see 
Republic of Peru v, Dreyfus, 38 Cli. D. 348, and the cases there cited. (2) If a 
foreign government, or its sovereignty, is not recognized by the Government 
of this Ciuintry the Courts of this country either cannot, or at least need not, 
or ought not. to take notice of, or rccogni/.c such foreign government or its 
so\'creignry. 'I'liis negative proposition is, 1 think, also established and recognized 
by the judgment of Kay J. in Republic of Peru v, Dreyfus, [Citing and discussing 
also City of Herne v. Bank of En^land^ 9 V^c.s. 347; Jones v, Garcia del Rio, T.ScR. 
297; Thompson v. Barclay, 6 L.J. fo.s.) Ch. 93, 97. . . .] 

. . . On these materials I am not satisfied that His Majesty’s Government has 
recognized the Soviet CJo\crnnicnt as the Government of a Russian Federative 
Republic or of any sovereign stare or power. I therefore am unable to recognize 
it, or to liold it has sovereignty, or is able by decree to deprive the plaintiff com¬ 
pany of its property. Accordingly I decide this point against the defendants. 

The point was taken by the plaintiff company that inasmuch as the decree 
relied upon b\- the defendants was confiscatory and not confonnablc to the 
usage of nations, it could not be relied upon in this Court. Wolff v, Oxholm, 
6 iVl.&S. 92, w as cited in support of this argument, but having regard to rnj^ view 
that I cannot recognize the decree as that of a sovereign power, in my opinion 
it is unnecessary for me to consider or decide this point, and I do not do so. . . . 

Jiidj^yucnt for plaintiffs. 


Note 


The defendants appealed, and before their appeal could be heard the British Govern¬ 
ment on March K), 1921 entered into a trade agreement with the Soviet Government, 
and in a letter lo defendants’ solicitors dated April 20, 1921 the Foreign Office stated 
ihat “His Mniesry’s Gnvernment recognize the Soviet Government as the de facto 
Ch)vernment of Russia.” The Court of Appeal therefore allowed the appeal and ordered 
iiidgmenr for the defendant, [1921] 3 K.B. 532. The Court of Appeal indicated its ap¬ 
proval of the judgment below' on the evidence before Roche, J.; but held that the sub¬ 
sequent recognitimi of the Soviet Government had retroactive effect at least to a date 
prior to the seizure anil nationalization of plaintiff’s property in Russia. In this respect 
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rlicre wns lu'lci to i)c no ditrcrcncc between rcct)gnition as the dc facto g^overnnient 
and ^ccol^nit:ion as the dc jure goveriuncnr, and that in view of the retroactive effect of 
recognition the British courts could not qtiestion the validity of the acts in Russian 
territory whereby plaintitTs property was taken by the Soviet (ioveninieiir and trans¬ 
ferred to defendant."’'’ 

In 1935 the Bririsli scholar J. Al. Jones contcndeii that rliere is no rule of internalionai 
law giving retroactive effect to recognition, this being merely a practical means atlopred 
to avoid unnecessary fricti(»n.’’^ However later English cases have followed the (>ouri 
of A}>peal tiecisitm in Luther v. .Sago/ ."'* Note, Jiowever, the recent case <d Jituj,uslavjshi 
V. Cidynia-Atneryka Liiuc, [19501 1 K.B. 157, ii/f'J [1952] 2 All Eng. I..R. which 
seems to be symptomatic <»f a general attempt to sever unpalatable ct»nseii*.ieuces I mm 
‘‘retroactive’' recognition. IVtitioners s^night to recover three months lennin.uion pa\ 
under a iinioti contract made July 3, 1945 with the IVdish Minis!r\’ of liulustries and 
Cc»mmerce of the (rovernmenr- in-E\i(e in L<mdon, supreme manager ol shii>ping by the 
Polish law of 1939. Defendants, a company <»f shipping owners incorj>orafi d uiulci 
Pedish law’ and domiciled in \\ arsaw, bur d(»ing business in England, defendrtl oit the 
ground that the feuinal recognition of the Lublin (nnernment by the British (i«wern 
ment on July 5-^>, 194>, operated retroactively to June 2S, the date of the annonnceil 
formation of the laiblin (i<»vernment in Moscow, l<.» depri\ e petitioners (»! :in\ righ^^ 
asserted. Although recogni/lng the general rule of retroactivity as well as the esistenci 
of mi preceilent for this case, the court held that “unusual facts” (/.c., the operatioi’ 
of an elTective exiled g(>vernment in l.ondtm up to midnight Jul\‘ ^-6, aiul a 1 oreig!’ 
Oifice cerriheate that “up to and inchuling midnight of July 1945, 1 lis .Maiestx ** 
Ciovemment in the l. niteil Kingdom rect\gni/,cd [the lauuion (iovernmenf 1 . . . as lieine 
the (Government <»f Poland anil as from midnight of July 5/6, 1945 . . . reeogni/eil tiu 
[laiblin Crovernmenij . . . as the (Government of Pnlaml”), that recognition “can haxi 
in this counrrx- no retroactive elTecr at all.” See also Crcil Air Transjyort hic, v. (\ u/ra! 
Air TrausiUfrr Corf}. [I9>2| 2 All Eng. L.R. 733. 

In (iuaraitty 'f'ri/st Co. v. United States, 304 U.S. 126 ( 193K) the I niied States in 
1934 by virtue of the Lir\inov Assignment sought to recover a sum depf»sitcd in a New 
York i/ank in 191“ b\’ a (ricogni/ed) Kerensky Ciovemment representative in an 
accaiunt originalh opened by the Russian Imperial CGoxemment. Defendant bank 
sliowed that in 191S it had repudiated its liability on the account, and claimed that tIu 
six-year New York statute of limitati<jns had run. Holding this defense valid, Jusiic( 
Sumc said in part: 

It is nf)t dcnicil that, in conformity to generally .accepted principles, the Si*vier 
(Government couM nor maintain a suit in our courts before its recognition b\’ rlu' 
pttlirical department of tlic ^Government. I'or this reason access to the federal and 
state courts w as denied to the Soviet (Government befr»rc recognition. . . . Bur the 
argument ignores the ])rincip!e controlling Iiere and recf)gni/.eil b\' the courts of 
New Yf)rk that the rigbrs of a senereign state arc vested in the state rather than in 
any parrirular government w hich may purport to represent it. The Sapphire, supra, 
I6S, and that suit in its behalf may l/e maintained in our courts only l»y that 
gf)vcmmenr which has been recogni/cd by the political deparrmejii of our own 
gf)\ ernment as the authori/ed g(»vemnicnr of the foreign state. . . . 

A\’har government is to be rcgariled here as representative txf a foreign sovereign 
stare is a political rather than a iiidicial question, and is to be determined by the 
poliric.il department of the gf>vernmcnt. Objections to its determination ns well as r(5 
rite underlying policy are to he addressctl to it and not to the courts. Its action in 
recognizing a ff/reign gf)vernmenr and in receiving its diplomatic rcjucsenrativcs is 
coneJusive on all domestic cc»urrs, which arc bound tf/ accept that determination, 
although they arc free t(» draw for themselves its legal consequences in litigations 
pending before them. . . . 

'^*‘Sec A. P. faehiri, “Re(a»giiition of Eordgn Laws by Municipal (a»iirf'.,” I9U Hr. Y.ll 
hiPl L, 9>. 

I. VI. JouLs. “ I he Rerroaetivc f 'ffect i/f the Recognition of States and (jovernments," 193? 
Ur. y.Ji. hn'l L. 42. 

e./s'., Bank of Ethiopia v. National Bank of Egypt, I 19371 I Cli. 513; Haile Sclas.sic v 
Cable and Wireless, I.td. (no. 2). [1938] 1 Ch 182. 
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We accej)t as iroiicliisive liere the (Ictennination of our own State Departnieiii 
that the Russian State was rcpresenrccl by the Provisional Cjovcrninent thrtiiigh its 
duly recogni/ed representatives from March 16, 1917 to Novenil»cr 16, I93S, when 
the Soviet (i<neninK;nt was recofrni/ed. I hert' was at all times during tliat period 
a recognized diplomatic representative of the Russian State to whom notice con- 
cerning its interests within the Lniied States could be communicated, and to w’hom 
(Hir courts were open for the puri>ose of prosecairing suits in l)chalf of the Russian 
State. In fact, during that period suits were brought in its behalf in both the 
lederal and stare courts, which c<»nslstcntly ruleil that the rec:ognI/ed Ambassador 
and Financial Attache were authorized to maintain them. . . . 

1 he (Tovernment argues that rec:ognition of the Soviet (iovernment, an action 
which for many purposes validated here that government's previous acts w irhin its 
own rcrritt)r\’, . . . operates to set at naught all the legal consiapiences (»i the prior 
recognition hy the I nited States «)1 the Piaw’isional Cloxernmeni and its represenra- 
lives, as though such recogtiirioii had never been accorded, riiis is tantamount to 
sa\ ing that tlie judgments in suits maintained here hy the diplomatic representatives 
of the Pnjvisional (iovernment, valid when rendered, became invalid upon recog¬ 
nition of the Soviet (iovemmcni. The argument thus ignores the distinction 
between the ctfect ot f>ur recrognition of a foreign government with respect to its 
acts within its ow n territory ju ior to rcc<ignition, and the effect upon ]\revious trans¬ 
actions consummated here herw een its predecessor and our ow n nationals. I'he one 
operates only to \alidate to a limited extent acts of a dc fnrfo g<n'ernm.cnr w'hich by 
virtue of the recognition, has become a government <7e pire. Hut it does not follow 
that rt’Cc»gnition renders of no effect transacrions here with a prior recognized 
government in conformity to the declared policy of our own (uwernment. The 
very purp«»se of the recognition h>' our C7overnment is that our nationals mav' he 
coFiclusiveh' advised with what govcriimeiu they ma.v safely carrv on business 
transacil<»ns ami wh<» its representatives are. If those iransae»:ions, valiti when 
entered into, wire to be disrigarded after the later recognition of a successor 
governmeFU, recognition would l)e but an idle ceremonv, > iclding none of the 
;ulvantages <»f esrahlisheil diplomatic relations in enabling business transactions to 
proceed, and atVotding no i)roiecti<»n to our ow n naiicaials in carrv ing them on. 

So far as we are advisei! no ctnirt has sanctioned such a doctrine. 


PI'I ROGRADSKY .MFIDUNARODNY KO.MMT RCHI'.SKY HANK 
V. NATIONAL CITY HANK OF N.Y. 

New York Ouirt of Appeals, 1930. 253 N’.Y. 23 

Cakpo/o, C.J.: ]1u‘ plaintiff, a Russian bank, chartered in 1S69 by the Imperial 
l^iissian C iovernment, has deposit accounts with the defendant, opened in 1911 and 
1915, with a balance of $66,749.45 to its credit at the trial. 

hollow ing the Soviet revolution of November, 1917, the assets of the bank in 
Russia were seized by the revolutionary government, and the directors driven into 
exile. By decrees of the Russian Soviet Republic in 1917, the bank was declared to 
be merged in the People's or State Bank, its assets were confiscated, its liabilities can¬ 
celed, and its shares extingui.shed, and by a later decree, in January, 1920, the 
People’s or State Bank wasIrsclf abolished, a banking system having been found to 
be unnecessary to the new economic life.... 

At the time of the revolution the bank had assets of large value outside the 
territorial limits of the Soviet Republic. The refugee directors have sought and are 
still seeking to bring these assets together at their present domicile in Paris. Branch 
banks were in existence in London^ Paris, Brussels and Geneva. The assets in these 
l>ranchcs, with the exception of those in Geneva, have been paid to the diicctois. 
and are held in the itame of the l)ank to be distributed hereafter as justice mav 
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require. At times the payments hax e been voluntary, and at times in obedience to 
judgments of the courts. In fulfilment of the same policy, the directors have 
attempted to collect the balance on deposit with the defendant in New York. They 
requested pay ment, but the defendant declined to recognize their authority. I he)' 
presented a check, signed by directors w ho had been accredited in former years as 
competent to draw, but the check v. as dishonored. In this action, which followed, 
the defendant insists: (1) That the plaintiff corporation has been dissolved and is 
no longer a juristic person; (2) that if it be a juristic person, its former directors 
arc without authority to speak for it; and (3) that the court, in any event, should 
decline jurisdiction since a judgment for the plaintiff will leave the defendant un¬ 
protected against the danger of conflicting claims. I hc 'I'rial Term g:i\'e judgment 
in favor of the defendant, and the Appellate Division unanimously affirmed. 

(1) We think the plaintiff is not dissolved, but is still a juristic person \^•ith 
capacity to sue. 

The decrees of the Soviet Republic nationalizing the Russian banks arc not law 
in the I'nited States, nor recognized as law (SokotojJ r. Witiouiil City 239 

N.Y. 158; JlWics 6- Co. r. Second Rvsshvi Ins. 239 N.Y. 248; Russian Rein¬ 
surance Co. V. Stoddard, 240 N.^'. 149). 1‘hcy are exhibitions of pow er. The\- an' 
nor pronounceiueuts of antiuu ity, “Acts or decrees, to l)e ranked as go\ ernmenta. 
must proceed from some authority recognized as a government dc facio"' 
(Sokoloff v. Sational City Bank, suju'a, p. 166). I'.xhihitions of power may be 
followed or attended by phvsical change.s, legal or illegal. These w e do not ignore, 
however lawless their origin, in any survey of the legal sceiic. l'he\’ are a source 
at times of new rights and liabilities. Ex facto jus oritur. I'xhil>itions of pou er may 
couple liic physical change with declarations of the jural conseijuenccs. "J'licse 
last wc ignore, if the consequences, apart from the declaration, do not follow from 
the change itself {cf. Russian Reinsurance Co. v. Stoddard, supra), 'riicrc may be 
exceptions to this as there arc to most principles of equal geiuraliiy. If so, it is 
only w hen “violence to fundamental principles of justice or to our ou'n public 
policy might otherw isc be done” {Sokoloff v. National City Bank, supra, p. 166). 
The cvery-day transactions of liusincss or domestic life arc not subject to im¬ 
peachment, though the form may have been regulated by the command of the 
usurping government. , . . I o undo them would bring hardship or c(»nfusion to 
the helpless and the innocent without compensating benefit. On the other hand, 
there is no shelter in such exceptions for rapine or oppression. Wc do not recognize 
the decrees of Soviet Russia as competent to divest the plaintiff of the title to any 
assets that would otherw ise have the piotection of our law. ;\t least this must be 
so where the title thus divested is transferred to the very government not recog¬ 
nized as existent. For the same reason wc do not admit their c<inipetcncc in aid of 
a like purpose to pass sentence of death on the expropriated owner. Death, if it 
has followed, is not death by act of law*. . . . 

In sa)'ing this we as.suiiic, though we arc not required to decide, that the decrees 
were intended to extinguish the life of the nationalized banks, and not merely to 
strip them of ownership or usufruct. ... Even so, the jural consecjuencc of dissolu¬ 
tion will not follow from what wms said unless, though nothing had been said, it 
w'ould result from w hat w'as done. . .. 

Putting aside, then, as irrelevant the fiat of the Soviet; Government that rhe jural 
consequences shall be death, xvc are brought to the quc.stion whether the law of 
the Imperial Government of Russia or of the later Provisional Government would 
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have ascriherd the consctjncncc of death to the supervening changes irrespective 
ol tlic fiat. I hese changes in briefest summary are the loss of the Russian assets, 
the dispersion of the stockholders, and the exclusion of the directors as well as all 
subordinate agents from the soil of the old empire. . . . 

I he corporation once existing, the burden was on the defendant to overthrow 
tlic presumption of continuance and to show that life had ceased. . . . We can¬ 
not say upon this record that the burden has been borne. If we look to the analogies 
of our own law, the conclusion is nor dou!)tful. Neither bankruptcy {Chemical 
Nat. Bank v. Hariffird Dcp. Cn., ]6] U.S. 1; Brock v. Poor, 2\6 N.\\ 387, 401), 
nor cessation of business (Brock v. Pooi\ supra; Brooklyn Steam Transit Co. v. 
City of Brooklyn, 78 N.V. 524, 529), nor dispersion of stockholders, nor the 
al)SCMicc of directors (Speer v. Colbert, 200 U.S. 130, 144; Brock v. Poor, snpra), 
nor all combined, will nxail without more to stifle the breath of juristic personality. 
I he corporation al)idcs as an ideal creation, impervious to the shocks of these 
temporal vicissitudes. Not even the sequestration of the assets at the hands of a 
receiver x\ ill terminate its being. . . . A fortiori must that be true if assets remain 
either in tlie domicile or elsewhere to be administered for the benefit of stock¬ 
holders, knoxx n or unknown. . . . The coq)orate life in that event docs not serve 
an cxju’opriated being, but one endowed with worldly goods, and in need of 
capacities ade(|uarc to protect them. Survival follows in such circumstances from 
the very concept of a corporation as it is known to our law. If there is anything in 
that concept at variance with the concept corporation as known to the law of 
Russia, the defciulant, charged with the burden, has not informed us of the 
variance. 

rriic couri held that the former directors had authority to act for the plaintiff, 
and I hat the possibility of ndver.se claims did not relieve defendant from liability 
x\ hcn sued at law. In reversing the judgment below and directing judgment for 
plaiiuiff, two judges dis.senting, the Court concluded:] 

'I he ease comes down to this: A fund is in this State with title vested in the 
plaintiflF at the time of the deposit. Nothing to divest that title has ever happened 
licre or el.sewherc. The direcors wlio made the deposit in the name of the corpora¬ 
tion or continued it in that name now ask to get it back. Either it must he paid to 
the dc{K)siror, at ting hy them, or it must be kept here indefinitely. Either they 
must control the cusiody, or for the present and the indefinite future it is not 
c()nrrollal)lc by any one. The defendant expresses the fear that the money may be 
misapplied if the custody is changed. The fear has its ba.sis in nothing more than 
mere suspicion. The ilirectors, men of honor presumably, will be charged with 
the duties of trustees, and x\ ill be subject to prosecution, civil or criminal, if those 
duties are ignored. The defendant is not required to follow the money into their 
iuinds and sec how they apply it. Its duty is to pay.*'** 

Note 

How would the possibiliiy of double payment by National City Bank arise? What 
effect might result from Oetjen v. Central Leather Co., supra, if the Soviet Governmeiii 

ri»See Wolif ‘'Nationali/aiion of Bankinf! Ci»rporations in Soviet Russia . . .” 75 U. of Pa. 
r Rev 385 (19’7)* Conniek, “Soviet Decrees in American Courts” 34 Yale L.f. 499 (1925); 
Ncbolsine, “RccovJry of I'tircign Assets of Nation.ili/ed Russian Corpi)rations,” 39 Yale L.J. 

1130 (1930). 
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were subsequently recogiii/cd? M’hat would you advise National City Bank to try to 
do about this possibilit>' of double liability? 

Holding that a Soviet nationali/ation law did not excuse a New York bank fr<un an 
action for repayment t)f a balance alletredly due plaintilT, who in V)\l had paid the 
bank in New York money upon the bank's promise to f>pen a ruble account for him in 
its Petrograd branch and repay him in rubles. Judge Cardozo said in Sttkalol) v, Natioihil 
City Ba7k\ 239 N.Y. 15S, 145 N.E. ‘>17 (1924)* 

Courts of high repute have held that confiscation b\- a government to which rec¬ 
ognition has been refused has no other edecr in law than sei/iire by bandits or by 
other lawless bodies. ... It w<»uld l)e hazardous, none the less, to sa>' that a rule so 
comprehensix e and so drastic is not subiect to exceptions under pressure of some 
insistent claim of policy or iusrice. . . . 

JuridicalK’, a government that is unrecognized may be view eil as no government 
at all, if the power withholding recognition chooses thus to view it. In practice, 
however, since juridical conceptions are seUhuii, if exer, carried to the limit of 
their logic, the e(iui\alence is not absolute, but is subject to self-imposed limitations 
of comnuMi Sense and fairness, as we learneil in litigatiotis following our own Cixil 
W'ar. In those litigations acts or ilecrees of the rebellious governments, which, of 
course, had luit been rtcognized as goxernments Jc j.irtff, were held to be nullities 
XX hen they worked inliisricc to citizens of the I'nion, or were in conflict xx itli its 
public polic.x' (\CiIliim/s v. Jhftily, VS. 176, I5s7). On the (»ther hand, acts or 
decrees that were just in operation and consistent w'ith public policy, were sus¬ 
tained not infrequenrl)' to the same extent as if the governments were lawful 
(US. V. IiisniiWcc Co7f>f\jrncSy 22 W all. Spnttt v, US., 20 A\*all. 4>V>; 
i\ ir/.uVc, 7 AA’all. 700, 733; Maitrati r. his. Co.. 6 A\‘alk I; /fjA/y Unntcv, 17| 
VS. 3HS; r/'. Dickinson, “Unrecognized CIoxernmtnrs,” 22 MicJ\ l .K. 20, 42). 
These anal(»gies suggest the thouglu that, subiect ro like restrictions, effect max 
at times be due to the ordinances of foreign goxeinmetirs wbicli. iboiiuh formallx- 
unrecognized, have notc/tiouslx' an existence as governments i/c f.icrv. (^aise 

factions are still contending fj>r the masterx, max’ be in need t>f readiustrnent be¬ 
fore thex' can be fitted rf» the practice, now a goiwing one, of w iibholdifvr rec(►'.!;■ 
nition xxhenever it is tluiught that a g-oxernmenr. functioniiiLT unhamperid, is 
unworthy of a place in the society of natir»ns. Limitations up(»n the getieral rule 
max- b(' a[>])ropriate for the protection of one xvho has Ixrn the victim f»f sjioliation 
though ihex' would be refused *o the spoliator or ro others claiming under him. W v 
leave the^e que stions open. At tlie utm(»st, thex suggest tlie possibility that a bcxlx- 
or group xvhieb has vindicated bx' the cf)ursc of events its pretensiotis t«> sovereign 
power, but x\ Inch lias ftjrfcittd by its conduct the privileges or immuniries of 
sf)vcreignty, may gain for its acts and decrees a validity tjnasi-governmental, if 
violence f<» fimdamcntal i^rinciplcs of justice or to our own public policx- nuLdit 
fjtherw isc 1)0 done. 

W'c think the defendant, though wc were to assume the existence of such cxcep 
rif)ns to the need of recognition, lias nf)t brought itself witliin rhern.*'^* 


SAIJAIOFF & CO. V. STANDARD OIL CO. OF NEW A ORK 
Nexv York, Court »»f Appeals, 1933. 262 N.A". 22f) 

I Russian nnrionals, former owners of oil lands in Russia, brought an etpiitablc 
action for an accounting against defendant wlio had bouglit from the Sfiviet 
Russian f iovernmetu oil from those Russian oil lands. Plaintiffs contended that the 
acts of the iinrccogni/ed Soviet governmenr “fiave no other effect in law on the 
rights of the parlies than sei/urc by bandits.” A communication from the De- 

^■'"See M. Hahicht. “'I'hc Appliisirinn of Soviet Laws and the Rxccptioii of Piihlie Onler," 21 
/Ivi. /. hitH L. 238 (1937). 
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partnicnt of State said that the United States had rccoi^ni/.cd the Provisional 
Government of Russia and had not leengni/.cd any uoveriuncnt in Russia since 
the overthrow of that <^overnnieiit; that it w as ‘'coiyni/.ant of the fact that the 
Soviet regime* is exercising control and power in territory of the fornier Russian 
I'jTipire and the Department of State has no disposition to ignore that fae't’'; and 
that “1 Ik* refusal of the Ciovernment of the United States to accord recognition 
to tlie Soviet regime is not based on the ground tliat the regime does not exercise 
control anel authority in territory of the former Russian Empire, but on other 
facts.’ I Ik* lower courts dismissed the complaints, and plainiifT appealed. | 

(.. J.: If the Soviet government were a dc jure government, it would 
follow* that title to the property in this case must he determined by the result of 
the conliscatory Soviet cl(*c'rccs, . . . 

\\ riters ha\ e been inclined to the \ iew that, w here a dc f.icfo go\ er!unent reigns 
supreme w ithin its o\\ n territru v. the courts should giv e full effect to its decrees, 
in so far as they atfet:t priv ate rights. . . . 

I he courts ol tin's stare have not gone so far. The i|uestion with us is w hether, 
within Russia, the Sov iet decrees hav e actually attained such effect as to alter the 
rights and ohlig.itions of parries in a manner w^c may not in justice disregard, even 
though they do not emanate frmu a lawfully established authority, recognized 
politically hy the Gov ernment of the L'nited States. , . . Wc have cf>nsidered the 
extra-territorial elftct of Soviet decrees which li(]uidatcd Russian Iranlcs (Petro- 
:^i\idsky Mcjdiniavfjdny }\o7fr//n:rchcsky ILvik v. Nation, il City Hank, 25.? NA 
2b \70 N.I'. jnid iiisurance companies il'iist Rnssinn Ins, Co, v, Bcha, 240 

N.A’. 601, I4S N.I'. 722). Wc have reached the conclusion in those and similar 
cases that such decrees had no extraterritorial effect and that the continued exist¬ 
ence of such ccnnpauics, w herever they were found to functir)n outside of Russia, 
vv'ould he recogni/ed. I hc conse«]uence has been that corporations non-existent 
in Soviet Russia have been, like fugitive ghosts endowed with extraterritorial im¬ 
mortality. recogui/cd as existing outside its boundaries. . . . 

In this ease anoihei’ situation is presented. The oil propertv confiscated was 
taken in Russia from Russian nationals. A recovery in conversion is dependent 
upon the law s (»f Russia. . . . When no right of action is created at the plac'e of 
wrong, no reeoverv in tort can be had in any other State on account of the 
w rong. . . . 

As a juristic conception, w hat is Soviet Russia? A hand of robbers or a govern¬ 
ment? A\'C all know that it is a government. I'hc State Department knows it, the 
courts, the nations, and the man in the .street. If it is a government in fact, its 
decrees have force w’irhin its borders and over its nati(»nals. . . . The courts mav 
not recognize the Sov iet government as the dc jure government until the State 
Department gives tlic word. I'hcy iiiay, how'cver, say that it is a government, 
maintaining internal peace and order, providing for national defense and the 
general w elfare, carrv ing on relations with our gov ernment and others. . . 

'I'he cause (»f action herein arose w here the act of confiscation occurred, and it 
must he tMivi rncvl hv the law i>f Soviet Russia. According to the law of nations, it 
did no legal wnim* when ii confiscaied the oil of its own nationals and sold it in 
Ru.ssia to the defaiulants. Such conduct may lead to governmental refusal to 
recognize Russia as a cc»imfrv w ith w hich the United States may have diplomatic 
dealings. 1 he c(»nliscation is none the less effective. 

\Afftrv7ed]. 
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Note 

Docs tills result depend upon the fact that the confiscation was of projicrty in Russia, 
or that it \\ as of property belonging to a Russian national? I low does this case compare 
with Luther v. Sagor, supra? 

The act of state doctrine, usually regarded as the ratio decidvtidi of the Octjen case, 
Salhf?olJ case, etc., has been much used in recent years proilucing great confusi*)n anil 
general revulsion witli this field of law. In dismissing plaintiff’s complaint in Uernstcin 
r. Van Hey{::hcn Freres, Rj 3 F.2d 2V} (2d Cir. 1947), cert, denied, v^2 I’.S. 772 ( 1947) 
(suit for conversion of plaintiff's ship, damages for detenrion, mcaiey hail and re¬ 
ceived from her earnings and proceeds of insurance paid for her loss at sea), L. Ilanil, 
J., alrlioiuth stating that the validity of the attachment depended on New York law. 
also said that (at 249-51): 

. . . the plaintiff’s difficuliy [as to allegations (»f Na/i duress from 1937] lies, 
nor in any defect in the law of Xcw' York as to ci*nflict of law s, l)ut because oi 
that other doctrine v\’hich we have mentioned, i.e. that no court will exerc'se 
its iurisdiction to adiudicarc the validity of the official acts of anorh.er state. . . . 

I’he necessity for maintaining that doctrine in all cases appears upon reffeciion. 

So far as any property wTongfully seized remains in the conrnd of the German 
Government, or has been used or destroyed, claims for it w’ill go into the account 
for reparations; or be otherwise dealt wdth in the peace treaty. W’hat those claims 
will be, hciw they wnll be collected and what restitution will be given the victinis 
arc all obviously matters of international cognizance and must be left wliolly 
within the control of our owm Executive. . . . are assuming that, as berwren 
the plaintiff and the defendant, the defendant's putative notice of the duress l>y 
which the ‘Nazi officials’ procured a transfer of the shares, would charge the de¬ 
fendant w-ith its invalidity. Nevertheless, the defendant did act in reliance upon 
an act of the German government, or of its officials, whether or not it was 
authorized by existing German law. If the plaintiff succeeds, that reliance w ill 
have failed, and the defendant — a Belgian corporation — w ill have, a claim avrainst 
the Reich for its loss. 

Compare Clark, J., who said, dissenting: “I should think the classic excoriation 
»‘f the Nazi leaders for their very acts, an)ong others, made hy the American ]>rnsi’cutoi 
fit Nuremberg, must be accepted by us as the authentic voice of our Executive.” 

How far will this same doctrine be carried into the field of iinrecnmfi/ed bodil^ 
falling short of actual dc facto governments? In O’.Vr/// and Octjn? v. C.rutrai 
Feather Co.. H7 N.J.L. 552, 94 Atl. 789 (1915), affirmed after recognition of tlu 
Carranza Government in Octjen v. Central Leather Co,, p. 237, supra, the state court 
held prior to recognition that in the absence of rccf)gnition of any government in 
.Mexico and in the ab.sence also of recognition of bcllifrcrcncy f»f any of the forces 
contending there, title conferred by a ‘‘militar>'^ commander exercising paramount 
force” shmild be given effect in our courts, Sw*ayze, J., said: “The right to iev> 
contributions is distinctly a conqueror’s right and rests iipr»n paramount force; it docs 
nor dc|)cnd upon the recognition of belligerency w'ith all that accompanies it, nor 

On amended complaint, duress allcg.itinns were held insufficient as they specified no 
source, 173 F.2d 71 f2d Cir. 1949). Among the many comments on the Pernsiem case, see com 
menr “‘.Act of Stare’ Immunity,” 57 Yale L.J. lOS (1947); note “Should Judicial Respect he 
Accc^rdcd to Nazi Acts of State,” 47 Col. L, Hev. 1061 (1947). Sec also similar case of Bern¬ 
stein V. N. V. Nedcrlandschc-.Anicrikaanschc Srooinvaan Maatschappi), 173 F.2d 71 (2d Gir. 
1949), and letter from Department of State taking positimi in accord with views c)f Judge Clark, 
dissenting, in Benistcin v. Van Ilcyghcn Frcrcs, supra. fiiM»reil in the materials c»n luilitaty 
orciip'.iTion. p. 627 infra. 

As a result of this type of situation involving ff>rced transfers, see N.V. B.niking I.aw', Si 134 
(7* ujd 204-a (2), encouraging banks to acknowledge, or effect such transfers only upott ap 
prf>pri.ate process or indernniry bond. See also Wcrvel v. Zivnostenska Banka, 287 N.Y. 91, 
N.l‘.2d 382 (1941 ); cf. Zwack v. Kraus Bros. St Co., 93 F. Supp. 963 (S.I).N.Y. 19^)). 

See, generally, E. D. Rc, Forc/gw Confiscations in Anf^lo-American Law (1951). 
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is its exercise Jiiiiitcci to rccc^p^iii/ed bclii^rercnts; existing warfare and actual occiip:inc> 
of the territory are the conditions necessary. Since the right exists under the laws 
of war, it must he exercised in accordance with those laws.” 

In J.einkiihl v. Koch, 11903 J 1 ransvaal Supreme Omrt 451, plaintiff sought to recovci 
a horse which was taken from lum and transferred to defendant by Boer forces in 
the proclaniarion (^f May 24, 1900, annexing tlte Orange Free State to the 
l>ritish dominions, innes, C.J., ui)held defendant’s title, althoiigli deny'ing that ai 
rlie date of sci/ure there was '*any government existent in the Orange Free State which 
this Court couiil recognize, other than the British (ioverntuent.” Me said that titc 
“burghers of rlie laie I ree State Merc a body of men bound together in lighting foi 
a common cause, and in an\' case exercising control over tliat part of the country 
where they’ hapj^ened to be carrying on f»perations. I'hcir warfare was not illegal, and 
they’ enjoyed belligerent rights. 1 lie>' could not make regulations binding British 
subiecfs, but they could seize and retain, in tlie course *>f their operations, animals 
and other pr<iperty of such subiects whicli they required for warlike purposes.” 

Sec, iumever, ComjijnLi Mincra, . . . Kawos v, Bartlesville 7Jnc Co., 115 Fcx. 21 
(1925), in wliiclt the formci owner of ore in Mexico recovered in conversion from a 
deftiiilaiit wlio puichasid tlte <»re from Villa forces, who had seized it in Mexico 
wliile in possession of Cihiluiahua by military forces in revolt against the Carran/a 
regime. Fiers<ui, )., said: 

riu* recogniti<in (if the Villa faction in Mexico as belligerents could not be re¬ 
ferred to as -.nn* sort of recognition of it as a government, certainly nor a tic jure 
govermtieni, and certainly not a jccognition of the legality of its acts against the 
ilc jure (f'ov crnmeiic of /Mexico, nor (»f the validity of its decrees and acts 
respecting i>rivate property. . . . 

W’licre property is destroyed or taken and used under the emergencies and 
necessities of a Ijellijverent in action in legitiiriate warfare, personal liability may'' 
not attach against the milirarN* olHcer taking, using, or destroying it; bur certain!v 
afterwards, if the pro]H'rt>' exists and its identity is fixed, nc» title has passed, but 
remains in tlie It gal ow ner. . . . 7’here being no legitimate government, and none 
having exi'-ud, whose acts must be regarded as the acts of a legitimate government, 
rhere is no legal reason wliy the owners legal title should not be respected. 


i;\m n s i a'h s v. pink, supf. of ins. of s;rATK of ni vork 

l ?tited Stares Supreme Onirr, 1942. 315 l\S. 203 


I By decrees of 191S and 1919 the Soviet Government wound up the affairs of the 
First Russian Itisurnncc Co. and nationalized its property wherever located. The 
company had established a branch in New York in 1908, which continued to do 
business, despite the Soviet decrees, until 1925. I hcn, pursuant to the order of the 
New courts, the defendant took over the business of the New York branch 

paid off all domestic creditors, and was left with more than a million dollars 
balance. In 1931 the Court of Appeals of New York directed defendant to pay 
the claims of foicign creditors, and pay any surplus remaining to the quorum ol 
the board of directors of the Company. Some foreign credirors were paid, but a 
stay’ was granted pending disposition o( a claim of the Lnitcd States. 

iOn November 16, 1933 the United States recognized the Soviet 'Governmem 
(see supra) and in connection with the recognition accepted an assignment ol 
certain claims due to the Soviet Government. Known as the Litxinov Assign¬ 
ment, this note from the Soviet Foreign Minister read in part as follows: 


The Government of the Union of Soviet Socialist Republics agrees that, prepar- 
atory to a final settlenu’nr of the claims and counter claims between the Governments 
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of the Union of So\ ict Sociiilisr Republics and tlic United States of America and the 
claims of their nationals, the ( lovernincnt of the Union of Soviet Socialist Uepul)lics 
wilJ not take any steps to enforce any decisions of conns or initiate any ne\\’ litigations 
for the amounts admitted to l)e due or that may be found tr> be due it, as the successor 
of prior Gc^vtiiiiuents of Russia, or otlierwisc, from American nationals, . . . and 
will not object to such amounts being assigned and d(K‘s hereby release and assign 
all such amotinrs to the Government of the I’nited States. . . . 

The Government of th.e Union of Soviet S(»cialist Uepublies further agrees, pre¬ 
paratory to the settlement referred r(» al>ove not to make any claims with resf)ect r(»: 
fa) judgments rendered c»r that may he rendered l)y American courts in so far as 
thev relate to prof)erry, or rights, or imeresrs therein, in wliich the Union of Soviet 
Socialist Republics or its naiitaials may have liad or may claim to have an inieresi; 
or, (b) acts done or serilenu*nt< made by or with tlie fiovernment of the Uniteii 
Stares, or public oflicials in the United Stares, or its nationals, relating to property, 
credits, or obligations of any Goxernment of Russia or nationals thereof. 

[1 his was acknow ledged and nceeptctl by the President. 

1 he I’nired States rltercaftei* hrongiit an action in tiu' New NOrk courts against 
Pink and certain credit<i!s of the (‘i>nipany, asking that the Ihhtcd States be ad 
judged llic S(»!c and e\clnsi\c o\\ ncr entitled to iinniciliaic possession of the entile 
surplus in Pink's hands. I'lie Supreme Ovjrt of New ^Drk dismissed the complaint 
on the merits, and tliis juilgiticnr w as aflirmed by the Appellate Divisicui ami (.!ouri 
of Appeals, (xrtiorari w as brougltr to the Supreme Court. | 

Dot oi.AS, ],: The N\wv ^ ork Court of Appeals hekl in the MtfSi'fm' case that 
rile Russian decrees in (jiicstion liad ito cxtratcrriloiial effect. If that is true, it is 
dccisiw of the present c<»ntro\ersy. For the I'nitcd States acquired, under rlie 
LitviiUjv .\ssignmenr, only such rights as Russia h.id. 1 riisl f.'o. 

UiiiU'd SiaU's, >114 l\S. 126, 14.>. If ihc Russian decrees left the New \'ork asset - 
of the Russian insurnnec companies uivafTcctcd, then Russia had norliing here to 
assign. But thil: (juesrion of foreign law is not to he determined exclusively hy the 
.state court. 'J he claim of the Latitcd Slates based on the Jatv inov \ssigtuncnt 
raises a federal question. United StJtes r. Ih'hnont^ >0] U.S. >24. . . . Here, title 
obtaiiicd under the I.itvinov' Assignment dcjH*i)ds r)n a correct interpretation of 
Russian law. . . . 

VVe do nor stop to review all the evidence in the voluminous record of the 
Moscoii? case liearing on the (luestion of the cxtrarcrritorial effect of the Russi ui 
decrees of nationali/ation, except to note that the expert testimony icmiercd In the 
United States gave great credence to its position. Suhsc(|iieiitly to rite hearings in 
rfiat case, liowevcr, the United Slates, through diplomatic channels, reejuested the 
Coinmissariat for Foreign Affairs of the Russian Government to obtain an nfilelal 
declaration hy the Coinmissariat for Ju.sricc of the R.S.F.S.R. w liich would make 
clear, as a matter of Russian law, the intended effect of the Russian ilecree 
nationalizing insurance companies upon the fiiiuls (ff such companies oiiisiile of 
Kus.sia. I he official declaration, dated November 28, 1937, reads as follow s: 

The People’s Commissuriat for Justice of the R.S.F.S.R. certifies that hy virtue 
of the Jaws <#f the organs of the Soviet Ciovenimcnt all nationalized funds and properiv 
of former enterprises and cf)nit>anics, in particular . . . the funds and projKrrv of 
former insurance comp.inies, consriruic the properiv f)f rlie State, irres|)ecti\e of the 
nature of the property and irrespective cif wluiher it was situated wirltin the icr- 
ritoriai Jiinirs of the R.S.F.S.R. or abroad. 

, . . VVe hold that, st) far ns its intended effect is concerned, the l^iissian dei rce 
embraced the New A'ork assets of tlic I irst Russian Insurance Co. 
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1 he (]iicsti()ii of whether the decree shouivl he given extratcrritorinl efTect is, ol 
course, n distinct nuitter. One primary issue raised in that connection is whether, 
under our constitutional system. New A'ork law can he allowed to stand in the way. 

1 he decision of the New' \ork Court of Appeals in the Mosco'iv case is iin- 
eijuivocal. It held that “under the law of this State such confiscatory decrees do 
n(»t affect the property claimed here” (2S() NA*. 314, 20 N.E.2d 769); that the 
property of the New' ^ ork branch accpiircd a “character f)f its own*' w hich w'as 
“dependent’’ on the law of New York (p. 310); that no “rule of comity and no 
act of the 1. niicd States government constrains this State to abandon any part of 
its c(»ntrol or to share it with a foreign State” (p. 310); that, ahhough the Russian 
decree effected ihe death ol the iiaient com|»any, the situs of the property of the 
New A ork branch w as in New A'ork; and that no principle <»f law forces New' 
^ ork If) forsake the meihod <»f distribution luithori/cd in the earlier appeal (255 
N.T 415, 1, 5 N.l'.. 1 14) and to hold that “the methfxl which in 1931 conformed 
to the exactifins ol justice and eqiiitv' must be rejected because retronctively it has 
become unlawlur’ (p. 312)2''. . . 

[In United States v, Ihhnont, 3t)l U.S. ^241 I his Court, speaking through Mr. 
Justice Sutherland, held that the conduct of foreign relations is committed 'oy the 
(ainstitution to the political departments of the f ederal Government; that the 
propriety of the exercise of that power is not open to judicial inquiry; and that 
recognition of a foreign sfivereign conclusively binds the courts and “is retroactive 
and Nalidaies all actions and conduct of the govermitent so recognized from the 
commencement of its exi.sience." 301 U.S. at p. 32S. It further iield (p. 330) that 
recognition of the So\ iet Ciovernment, the establishment of diplomatic relations 
w ith it, aiul the Litvinov Assignment were “all parts of one transaction, resulting in 
an international compact between the two go\ernments.”. . . It held (p. 331) that 
the “external y)ow ers of the United States are to be exercised w’itln)nt regard to 
stale laws or p(»licies. 'I he supremact’ of a treaty in this respect has been recog¬ 
nized from the beginning.” And it added that “all international compacts and 
agreements” are to be treated with similar dignity for the reason that “complete 
pow er over international affairs is in the national government and is not and can¬ 
not be subject to curtailment or interference on the part of the several states.”. . . 

The New \<}vk Gonrt of Apj)cnls, in the Moscore case . . . , distinguished the 
Uelvmnt case «)n the grtuind that it w as decided on the sufficiency of the pleadings, 
the demurrer to the complaint admitting that under the Russian decree the 
property w as confiscated hy the Russian Ciovcrninent and then transferred to the 
United States under the Litvinov Assignment. But, ns we have seen, the Russian 
decree in tjucstion was intended to have an extraterritorial effect and to embrace 
funds of the kind w Inch arc here involved. Nor can there be any serious doubt that 
claims of the kind here in tpiestion w ere included in the I.dtvinov Assignment- 

I'he holding in the Kclvwnt case is therefore determinative of the present con¬ 
troversy, unless the stake of the foreign creditors in this liquidation proceeding and 
the provision w hii h New A'ork has provided for their protection call for a 
different result. 

The lichtwnt case forecloses any relief to the Russian corporation. . . . 

But it is urged that different considerations apply in the case of the foreign 
creditors to w hoin the New York Court of Appeals (255 N.Y. 415, 175 N.E. 114) 

' "^Missenw riiTlns. Co. v. Bank of N.Y. and 1 rust Co. was affirmed by the Supreme Court 

in a 3 to 3 divided couir. MV) U.S. 6?4 (I*>39). 
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ordered distrihiiiion of these funds. 'Fhe argument is that their rights in these funds 
liavc. vested by virtue of the New York decrees; that to deprive them of the 
property w ould \ iolatc the Fifth Amendnicnt which extends its protection to aliens 
as well as to citizens; and that the Idtvinov Assignment cannot deprive New York 
of its power to administer the balance of the fund in accordance wdth its laws for 
the benefit of these creditors. 

. . . The contest here is between the United States and creditors of the Russian 
corporation who, we assume, are not citizens of this country and whose claims did 
not arise out of transactions with the New ^'ork branch. The United States 
is seeking to protect not only claims w hich it holds but also claims of its nationals. 
... Such claims did not arise out of transactions w ith this Russian corporation; they 
arc, how ever, claims against Russian or its nationals. 'I'lie existence of such claims 
and their non-payment had for years been one of xUe barriers to recognition of 
the Soviet regime b>' the F\ecurivc Department. . . . Seitiement of all American 
claims agaiiist Russia wa.s one method of removing some of the prior objections 
to recf>gnition based on the Soviet policy of nationalization. The Litvinov .\ssign 
ment w'as not only part and parcel of the new- policy of recognition .. ., it w as also 
the method adopted by the Executive De|iarrment for alleviating in this counfr>• 
the rigors of nationalization. ... 

If the President had the power to deter'.ninc the policy which was to g(»vern 
the (]Ucstion of recognition, then the Fifth Amendment docs not stand in the wa> 
of giving full force and cfTcct to the Litvinov Assignment. . . . There is no Con¬ 
stitutional reason w'hy the Government need net as the collection agent for 
nationals of other countries when it takes steps to protect it.sclf or its own nationals 
on external debts. There is no reason w hy it mn>' not, through such ileviccs as 
the IJtvinov Assignment, make itself and its nationals wdiolc from assets here 
before it permits .such a.sscts to go abroad in satisfaction of claims of aliens made 
elsewhere and not incurred in connection with business conducted in this 
country. . . . 

If the prim*ity liad been ncct^rded American claims by treaty with Russia, there 
would 1)C no doubt as to its validity, .. . The same result obtains here. "I'hc powers 
of the President in the conduct of foreign relations included the power, w'ithout 
consent of the Senate, to determine tiie public policy of the United Stares with 
respect to the Russian nationalization decrees. . . . That authority is not limited 
to a determination of the government to he recognized. It includes the pow er to 
determine the policy which is to govern the (jucstiori of recognition. . . . Recog¬ 
nition is not always absolute; it is sometimes conditional. . . . Powxr to remove 
such obstacles to full recognition as settlement of claims of our nationals. . . . 
certainly is a modest implied powxr of the President w'ho is the “sole agent of the 
federal government in the field of international relations.”. . . Effectiveness in 
handling the delicate problems of foreign relations requires no les.s. Unless .such a 
power exists, the j^ower of recognition might be thwarted or seriously diluted. 
No such obstacle can be placed in the w^ay of rehabilitation of relations between 
this country and another nntifm, unlc.ss the historic ctmeeption of the priwers and 
responsibilities of the President in the conduct of foreign affairs (see Moore, 
“■J'rcarics and Executive Agrccmcnr,s,” 20 l^oL Sr, Q. 385, 403-417) is to be 
drastically revised. It w^as the judgment of the political department that full recog¬ 
nition of the Soviet Government required the settlement of all outstanding 
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problems including the claims of our nationals. Recognition and the Litvinov 
Assignment were inrerdependent. We would usurp the executive function if we 
held that that decision wa.*' nor final and conclusive in the courts. . . , 

... 1 he power of a State tf) i el use ( nforcement of rights based on foreign law 
which runs counter to rlie pul^Iic policy oi the buuiii . . . must give w^ay before 
the superior In'deral pnlu y e\ idenced by a treaty f)r international compact or 
agreement. . . . 

i Miforcement of New ^ orlv s p<jlicy as formulated by the Aloscow case would 
collide w'ith and subtract from the bederal policy, whether it was premised on 
the absence of extraterritorial effect of the Russian decrees, the conception of the 
New \ork bratich as a distinct juristic personality, or disapproval by New' York of 
the Russian program of naiionali/.ntion. For the Moscozd case refuses to give 
elfect or recognition in New York to acts of the Soviet Government which the 
L’niitd States Uv its policy of recognition agreed no longer to question. . . . Such 
action by New York, no matter what gloss be given it, amounts to official dis¬ 
approval ov non-recognition of the nationali/ation program of the Soviet Govern¬ 
ment. I'hat disapproval or non-recognition is in the face of a disavow'al by the 
United Slates of any official concern with that program. It is in the face of the 
underlying policy luloptcd by rlic United States when it recognized the Soviet 
Government, In the second jdace, to the extent that the action of the State in 
refusing enforcement of the Litvinov .Assignment results in reduction or non- 
pav iuent of claims of our nationals, it helps keep alive one source of friction 
w'hich the poliev of ret:(>gnition intended to remove. 'Ehus the action of New 
Y'ork tends to restuiv some of the precise irritants which had long affected the re¬ 
lations betw ecu these two great nations and which the policy of recognition was 
designed to eliminate. . . . 

\Ve hold tluit the right to the funds or property in question became vested in 
the Soviet (Government as the successor to the First Russian Insurance Co.; that 
this right lias passed to the United States under the Litvinov Assignment; and that 
the LYiited States is entitled to the property as against the corporation and the 
foreign creditors. . . . 

Reversed, 


NoJc 


Reed and Jackson, JJ., took no part in the decision; Frankfurter, J., wrote a con¬ 
curring opinion; and Stone and Roberts, JJ., liis'-entcd in an opinion by the former, 
in parr as follows: 

1 his Court has repeatedly decided that the c \tent to w^hich a state court will 
follow' ilie rules of law of a ivcogni/cd foreign c.iintry in preference to its own is 
W'holly a matter of comity, and that in the absence of relevant treaty obligations the 
application of tlie courts of a state (»f its own rules of law' rather than those of a 
foreign coiintrv raises no federal (lucstion. ... 

In no case in w hieh tl'.cre was occasion to decide the question has recognition 
been thought to hav e subordinated the law o( the forum, watli respect to property 
situated w ithin its territorial iiirisiliction, to that of the recognized state.*-'* Never 
has the foninrs refusal to follow foreign transfers of title to such property been 


63 Holding that refusal ro give ctTect to confiscatory nationali/^tu 
public policy rather than on nonrecognition, see > 

76} N.Y. 369, 1H9 N.l'. 456 (P>34), coinnicntcd on in 34 Col, L, hev, >6^ (U34) 


nationali/ation decrees depended on 
Co. V. N.Y'. Trust Co., 
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CDUiiiilcrcd inconsisrcni wirh tlic most friendly rcLirions w ith tlie recoj^nized foreij^n 
govcrnnicnr, or even wiili an active military alliance at the rime i)f transfer. . . . 

I'he only question remaining is whetin r the circuinstances in the present ease 
that the Russian decrees preceded recognition and that the assignment was to the 
United Stales, which here appears in the role of plaintilY, call for any dilTcrenr 
result. If they do, then iccogniuon and the assignment ha\e operated to give 
to the United States rights which its assignor did not have. . . . 

Recognition opens our courts to the rccogni'/ed government and its nationals. 
... It accepts the acts nf that government within its own territory as the acts <'f 
the sovereign, including its acts as a de facto government l)ef(»re recognition, see 
Underbill v. 11 crvaiidez^ 168 I .S. 250; . - . Bur, until now, rec(»gnirion (»f a foreign 
government by this (i(»verninent has ne\er been thouglit to- serve as a full iaiih 
and credit clause compelling obctliencc liere tlie laws and public acts ol the 
ri‘C(»gnized government w ith resjH ct to propcri)' and transacrions in this country. 
One could as well aigiie that by the Soviet ernment’s rec(»gniri<»n of om ow n 
Government, which accompanied the transactions n(»w' under consideration, it had 
undertaken to api>ly in Russia the New' York law ni)plicablc to Russian properr> 
in New York. 

1 he dissenters concluded that rce'ognition illd not alter tlie substantive law nor 
prevent the courts froiai dereniiining the sc(*pe and meaning oi tlie terms and coml>- 
tions of rccognirif«ii; rhai there was noriiing in the Litvinov Assignment; which provided 
for alteraiiijn of tlie municipal law; and that treaties or agreements or asslgtiments 
should nor be c<mstriicd to oxerride state law or state ]v>Iie>- unless it is reasonably 
clear from their language that such was the inrenrion.’*'’ 


LATVIAN STAl E CARC.O & PASSENGER S.S. LINI- v. McCJRA'HI 

I’.S. (iouiT of Appeals, Disrricr of Columbia f arcuir, IVH. 

18S E.(2d ) 1000 

rfhree vessels owned by Latvian nationals resident in Latvia had left that 
country before U.S.S.R. armies occupied it in 1940 and a Latvian Soviet Socialist 
Republic wns set up, which narionalized shipping enterprises. No physical pos¬ 
session was taken of these ships, which were libeled wliile in New A ork in E^+1 
by their prc-nnrionali/.ation owners, but plainrifT corporation (organized under 
U.S.R.R. law s) intervened. Trustees were appointed for the vessels, which w ere 
kept in operation and sunk during the war. Earnings from their operation, and 
insurance proceeds, came into the hands of the trustees, and in 194> these rnonexs 
were vc.sted by the Alien Property Custodian because fJermany had invaded 
Latvia.'*'' After the defeat of Cicrinany plaintiff hroughr an action under § 9(a) 

<'*Scnt!n Iy criticizing this decision, see Borchard, “Extraterrirorial Q)nrjscnrion,** //w/. /. 
hitl L. 275 (1942), and Jessup, “ Lhc Litvinov Assignment and the Pink Case," ibU. 2H2. Cf . 
:j. R. Stevenson;, “United States v. Pink - a Rea]»praisrii," 4N (!ol. L. Rri'. soo (1V4S;. 

Cf. Anderson v. \.V. 'rr;m-.andine 1 landelmaar.sehappi;, 2M9 N.V. 9, 4? NM',..'*d >02 (19-12). 
and Lorent/cn v. I.ydden & C«). [ l‘'42l 2 K.B. 202, horli of which gave effect to non lonfisc atorv 
decrees of recognized Dutch and Norwegian g*wernmenTs-in-exile seeking to prevent f<»reign 
as.sets from falling into the hands of (ierinany. Sec als(» j). 627 hifm. 

Lollowing the Pink case, see Sreingut v. Ciuarwnrv T rust (a»., I . Supp. 62? (S.D.NA’. 
1944,'. and afl^d 161 r.2d 5"1 ^2d Cir. 1947;-, Unitei! Siates v. NW. Trust Co., 75 T. Supp. 
5K? fS.D.N.Y. 1946). Cf. United States v. National City Bank, 90 T. Supp. 44H tS.D.N.Y. I9M)/. 

On the present siruarion in this field, see Stevenson, “!• fT-jct of Recognition on the Apt)lica- 
tion of Private International Law Norni.s,” 51 Cnl. L. Kcv. 710 (1951); Coiiiinenr, “I ffects in 
Private Litigation f»f I'ailure to Recognize New Foreign Governments,** 19 U. of Chi, Her. 
73 (J95I). 

•'■^See p. 59 h regarding ve.sting of “’enemy” property. 
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f)f the Trading with the Enemy Act for recovery of the monej^s. The Secretary 
yf State certified “that the incorporation of Latvia by the Union of Soviet 
Socialist Republics is not recognized by the Government of the United States,” 
that “the legal existence of . . . all . . . treaties betw een the United States and the 
Republic of Latvia has not been affected by any of the acts of the Soviet regime 
which assumed power in Latvia in 1940, or of any subsequent regime in that 
country,” and “That the legality of the so-called ‘nationalization' law s and decrees, 
or of any of the acts of the Soviet regime which assumed power in Latvia in 
1940, or of any subsequent regime in that country has not been recognized by the 
Government of the United States.” Defendant’s motion for summary judg¬ 
ment was granted by the district court, 80 F. Supp. 683 (1948), and plaintiff 
appealed.] 

Pri:i rvMAN, J. 'The conduct of foreign affairs is, of course, a function of the 
executive branch of the (iovernment, and the Judicial branch has no part in it or 
control over it. It is settled by United States Uchnonl and United States Vuik 
that if there is a formal act by the executive department, cither of recognition or of 
compact, the courts must give full effect to the tenns of such act. Our problem, 
however, does not deal with such an affirmative act. 

Aloi eovcr, we do not have before us a mere failure to recognize in the ai)scncc of 
a strong executive polic\' against condoning in any way the Soviet occupation of 
Latv ia. It might well be rliat in the absence of such a policy the usual rules ap¬ 
plicable under the established doctrines of conflicts of laws would apply. . . . 
T.ven granting the application of such doctrines, hoxvever, there is no assurance 
that appellant should prevail here. I'herc is, for example, the view^ suggested by 
Judge (ioodrich, c(»ncurring in 77.U‘ that in the absence of recognition of 

a foreign government the courts might deny effect to an act of that government 
\\ hich purj)oris to change the ownership of a chattel absent from its borders. In a 
similar vein is the statement in Covipania Espaiiola v. Wreemar to the effect that, 
where confiscatory decrees are /// invituvi, actual possession by some act of physical 
dominion or control in behalf of the confiscating government is necessary. No 
such showing was made in the case at bar. And, furthcniiorc, there is the possible 
view' that, since the nationalization decrees here involved were confiscatory and 
thus contrary to the public policy of this country, our courts would in no event 
give them efl'cet. In tlie view w e take, however, it is unnecessary to consider those 
possiblv' applicable rules. 

In the case at bar it appears that the non-recognition of the nationalization 
decrees w as the result of a dclibcu are policy of the executive branch of the Govern¬ 
ment. . . . [quoting the affidavits of the Secretary of State] 

We are of opinion that w hen the executive branch of the Government has de¬ 
termined upon a foreign policy, which can be and is ascertained, and the non¬ 
recognition of specific foreign decrees is deliberate and is show'n to be part of 

In riic Alarct, 14^ I'.-il 4 U (Cir, UM4) an I‘.sinniaii vessel which had not been physically 
suhicct u> the contr<»l of ihc unrecopnized S<»vict C]overnment of i',stonid vvas held not to haN c 
hern ctficud b\ I sionian narionali/aiioti urdcrs. Judge Biggs relied «»n non-recognition. 
sa> ing “.'X p<ilicy <if nonrccogniiion wlicn dcninnstrated l)y the Executive niiist be deemed to be 
as aflinuative ami positive in elfcet as a policy of recognition” and relying tin the Fink case, 
judge G<»cKlrich concurred solely on the ground that effect could be denied the Esroni.m 
decree .is to a vessel hundreds of miles away. 

m U.S. 68, 75 (I9?8). 



254 


INTERNATIONAL COMMUNITY MEMBERSHIP 


that policy, such uon-rccognitioii tiiusr l>c given effect by the courts. The rule 
applicable in such circumstances is the same rule applicable to an act of recog¬ 
nition. Any other treatment of a deliberate policy and act of non-recognition 
would reduce the effective control over foreign affairs by the executive branch to 
a mere effectiveness of acts of recognition. The control of the executive branch 
over forcig!! affairs must necessarily be broader than that. 

While this specific point was not before the Court in Vvited States -v. Vitik\ 
si/[rrii, the view which we have expressed was definitely indicated in the opinions 
in that case. 

Wc find ourselves in agreement with other courts which have either implicitl\' 
or explicitly recognized the policies of their governments in refusing to counte¬ 
nance the confiscation of vessels b\' Soviet regimes subsequent to the occupation 
of th(»sc countries by the Union of Soviet Socialist Republics and so ha\ c refused 
to effectuate those confiscations, regardless of the results which would normally 
[)c reached under the rules governing conflicts of laws. . . . 

A ffinnedJ''' 


Note 


In view of this ease and tlic Pink case, winild SalimofJ & Co, r. Standard Oil Co. of 
.V.}'., p. 244, supra, be decided the same way icklay? Would the result in f.atrian State 
Car^o Vasscrij^cr S.S. JJne be the same if there were merely non-recognition of 
the Latvian Sijvicr (lovernmcnt, without any statement as to the position of the 
Executive on the effect t(» be given its decrees? How far should l.xecutive poliev’ pre¬ 
vail over nmnial rules of conflict of laws in this fiehi? 


T in: “TINOCO Cl. AIMS ARBITRATION”: GREAT BKI I AIN 

v. COSTA RICA 

Chief Justice 'Eaft, Sole Arbitrator, Oct. IS, 1923 
18 Aw. /. hifl /,. 147 (1924); 1 U.W Repts. of fnPI Arbitral Auwds W) 

rriic Governments of Great Britain and Costa Rica in 1923 referred the claims 
of the ff>rincr, on l)chalf of Royal Bank of Canada and the Central Costa Rica 
Petroleum Company, U) an arbitrator “appointed by mutual agreement,” w ho, 
“taking into consideration existing agreements, the principles of public and inter¬ 
national law,” should decide whether thc.se claims were well founded, or whether 
the Costa Rican Government was justified in not recognizing these claims by the 
Costa Rican Law No. 41 of Aug. 21, 1920. The arbitrator said, in part: | 

In January, 1917, the Governmenr of Costa Rica, under President Alfredo 
Cionzalcz, was overthrown by Ercdcrico 4 inoco, the Secretary of War. Gonzalez 
fled. I'inoco assumed power, called an election, and established a new constitution 
in June, 1917. His governmenr continued until August, 1919, when Tinoco retired, 

*‘*^Cert. denied^ 342 U.S. 816 (195). 

On other cases involving the lijiltic: Rrpiiblits, sre II. ItrigL's. "'Non Recngnirhiii in the 
Courts: The Ships of the Baltic Repiihlic?.," 37 Am. /. hn'l /.. 58*1 (PHi) ; sec also Laanc and 
Baltser v. J.sfoniaii Stare Carg<^ & Rassenper S.S. J.ine 119491, 2 Doin. L.R. 641 ((>jnada^; 
/arine v. Owners of S.S. Raruava I1942J, Ir. R. 148 (Ireland). 

In jIw imn-inaritinie field, acconl, see A/S .Merilaid & f’n. v, (ihase Nai. RaiiK, IS9 Mlsc. 2S^, 
71 N.Y.S.2d 377 (1947). 
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and left the country. His government fell in September following. After a pro¬ 
visional government under one Barquero, the old constitution was restored and 
elections held under it. The restored government is a signatory to this treaty of 
arbitration. 

On the 22nd of August, 1922, the Constitutional Congress of the resrf)red Costa 
Rican Government passed a law known as Law of Nullities No. 4). It invalidated 
all contracts between the executive power and private persons, made with or with¬ 
out approval of the legislative pow er between January 27, 1917 and September 2, 
I9J9, covering the period of the Tinoco government. It also nullified the legisla¬ 
tive decree No. 12 of the I'inoco government, dated June 28, 1919, authorizing the 
issue of the fifteen million colones currencx notes. . . . 

I'he claim of Great Britain is that the Royal Bank of (^anatla and the Central 
Costa Rica Petroleum Company arc British corporations whose shares are owmed 
by British subjects; that the Banco Intcrnacional of Costa Rica and the (iovern- 
incnt of Costa Rica arc l>oth indebted to the Ro\ al Bank in The sum of 998,000 
colones, evidenced by 998 one thousand cokmes l>ills held by the Bank; that the 
Central Costa Rica Petroleum Company ow ns, by dtie assignmeni, a grant by the 
I'inoco government in 1918 of the right to explore lor and exploit oil deposits in 
(^osta Rica, and that boih the indebtedness and the concession have been annulled 
without right by the Law of Nullities and .should be excepted from its operation. 
She a.sks an award that she is entitled on behalf of her subjects to have the claim 
of the bank paiil, and the concession recognized and given elTcct by the C'osta 
Rican Government. 

rhe Government of Costa Rica denies its liai)ility for the acts or obligations of 
the Tinoco Government and maintains that the l.aw of Nullities was a legitimate 
exercise of its legislatixe goxerning p<»wer. It further denies the validity of such 
claims on the merits, unaffected bx' the Law of Nullities. . . . 

Coining noxv to the general issues applicable to l^oth claims, Great Britain con¬ 
tends, first, that the I'inoco (jovernment was the only gf)\ ermncnt of Ciosta Rica 
de facto and dc j/rre for txxo years and nine months; that during that time there is 
no other gox ernment disputing its sovcrcigntx', that it w as in peaceful administra¬ 
tion of the whole country, xvith the acquiescence of its people. 

Second, that the .succeeding government could nor by legislative decree avoid 
responsibility for acts of that government affecting British subjects, or appropriate 
or confiscate rights and propertx by that government except in violation of inter¬ 
national law; that the act of Nullities is as to British interests, therefore itself a 
nullity, and is to he disregarded, with the consequence that the contracts x^alidly 
made with the Tinoco Government must be performed by the present Costa Rican 
(lovernmcnt, and that the property xxdiich has l)cen invaded or the rights nullified 
must he restored. 

To these contentions the Costa Rican Government ansxvers: I'irst, that the 
Tinoco government was not a de facto or de jure government according to the 
rules of international laxv. This raises an issue of fact. 

Second, that the contracts and obligations of the Tinoco government, set up bx' 
Great Britain on l)ehalf of its subjects, arc void, and do not create a legal obliga¬ 
tion, because the Government of Tinoco and its acts were in violation of the Con¬ 
stitution of Costa Rica of 1871. 

Third, that Great Britain is stopped by the fact that it did not recognize the 
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Tinoco Government during its incumbency, to cliiim on behalf of its subjects that 
finoco's was a government w hich could confer riglus binding on its successor. . . . 

Hr. John Bassett Moore, now a member of the Permanenr Court of Inter¬ 
national justice, in his Digest of Inter/hitiomil La\i\ Volume I, p. 249, announces 
the general principle which has had such universal acquiescence as to become 
well settled international law: 

Changes in the government or the internal policy of a state do not as a rule ai- 
fect its position in intcrnatit)nal law. A iiuaiarchy may be transformed into a republic 
or a republic into a monarchy; absolute principles may be substituted for constitutional, 
or the reverse; l)ut, though the government changes, the nation remains, with rights 
and obligations unimpaired. ... 

I lu princij»Ic of the continiiit>' of states has important results. I'ho state is 
bound by engagements entered int<» by governments that have ceaseil to exist; the 
restonil government is generally liable for the acts of the usurper. The governments 
of l.oiiis Will and Louis Philippe so far as j^racticable indemnified the citizens ot 
foreign stares for losses caused by the government of Napoleon; ami the King <»t 
the r\\«i Sicilies made compensation ro citizens <»f rbe I'nited Stares for the wronghil 
acts (»f Aliirat. 

Again Dr. Moore says; 

The origin and organization of government are questions generally <»f intertial 
discussion and decision. Foreign pemers deal with the existing de facto government, 
when suineiently established to give reasonable assurance (»f its permanence, and 
of the acquiescence of those who constimte the state in its ability to maintain itself, 
anil ili>eharge its internal duties and its external obligations. 

. . . First, what arc the facts to be gathered from the documents atul evidence 
submitted by rlie two |)arries as to rbe de fjcto character of the T inoeo Govern- 
nientr 

In Janiiarv, 1917, I'redcrico A. Tinoco was Secretary of War under .Mfredn 
Gon/alcz. the then President of Costa Rica. On the ground that fion/.ale/ was 
seeking rcelecrion as President in violation of a constitutional limitation, T inoco 
used the arnix' and navv to seize the Government, assume the provisional heailship 
of the Republic and become Conimandcr-in-Chicf of the army. (Ton/.alez took 
refuge in the American L,egation, thence escaping to the United States. Tinoco 
consriluted a provisional government at once and summoned tlie people to an 
election for deputies to a constituent a.ssembly on the first of May, 1917. At the 
same rime he directed an election to take place for the Presidency and himself 
became a candidate. ,\n election w^as held. Some 61,000 votes were cast for 
liiKtco and 259 for another candidate. T inoco then was inaugurated as tiu- 
President to administer his powers under the former constitution until the creation 
of a new one. A new constitution was adopted June S, 1917, supplanting the 
CfiMsiirurion of 1S7J. For a full two years Tinoco and the legislative assembly 
under him peaceably administered the affairs of the Government of Costa 
Rica, and there was no di.sordcr of a revolutionary character during that interval. 
No other governnient of any kind asserted power in the country. T he courts sat, 
(>>ngrcss legislated, and the government was duly admini.stcrcd. Its power was 
fully esialilishcd and peaceably c.\'erci.scd. T he people seemed to have accepted 
Finoco's Ciovcrnmeni w iih great good will when it came in, and to have welcomed 
the change. . . . 

. . . T hough T inoco came in with popular approval, the result of his two years 
administration of the law w as to rouse opposition to him. Conspiracies outside of 



INTERNATIONAL COMMUNITY MEMBERSHIP 257 

the country were projected to orgnni/e n force to attack him. Bur this did not 
result in any substantial conflict or even a nominal provisional government on riie 
soil until considerably more than two years after tlie inauguration <»l his go\ ern- 
ment, and did nor result in the establishment of any other real go\ trnmenr until 
Se})rembcr of that year, he having renounced his Presidency in August |)r(‘ccding, 
on the score of his ill health, and withdraw n to Europe. The truth is that through¬ 
out the rcc<»rd as made by the ease and counter case, there is no substantial evidence 
that ^l inoco w as ngt in actual and peaceable administration without rcMstance or 
conflict or contest by anyone utnil a few months before the rime when he retired 
and resigned. . . . 

It is true that action of the su|)porters of those seeking to restore the formei 
(jovernment was somew hat dela\ ed by tiu* influence of the Lnited States w ith 
(lon/alez and his friends against armed action, on the ground that niiliiar\ dis¬ 
turbances in (\’ntral America during the World War would be prejudicial to the 
interests of the Allied Pow ers. It is not important, how ever, w hat w ere the causes 
that enabled Einoco tf) carr\‘ on his Covernment effectively and peaceably. The 
(piestion is, must his (iovernment be considered a link in the continuity of the 
(iovernment of ("osta Rica- I must hold that from the exidcnce that the Tinoco 
government was an actual so\ crcign governnienr. 

But it is urged that many leading Powers refused to ree<»gni/.c the 'finoco C iov¬ 
ernment, and that recognition by other nations is the chief and best evidence of 
the birth, existence and continuity of succession of a gox ernment. Undoubtedly 
recognition by other Powers is an important evidential factor in establishing prrjof 
of the existence of a government in the society of nations. What are the facts as to 
this? The 'Einoco f iovernment was recognized by Boli\ia on May 17, 1917; b\ 
Aigentina on MaN 22, 1917; by Chile on May 22, 1917; by Haiti on May 22, 1917; 
by (iuatemala on Ma\' 2S, 1917; by Switzerland on June 1, 1917; b\' Cermany <»n 
June 10. 1917; by Denmark on June 18, 1917; by Spain on June IS, 19U; bv 
Mexico on July I, 1917; by Holland on July 1 1 , 1917; by the \’atican on June 9. 
1917; by Colom])ia on August 9, 1917; by Austria f>n August 10, 191“; by Portugal 
on August 14, 1917; by I'l Salvador on September 12 , 1917; by Roumania on 
\*>vcmber 1 >, 1917; by Brazil on November 2S, 19U; by Peru on December 15, 
1917; and by l7ciiador on April 25, 1917. 

AVhat w ere the circumstances as to the other nations? 

... Probably because of the leadership of the Ihiircd States in respect to a matter 
of this kind, her then Allies in the war. Great Ihitain, France and Italy, declineii 
to rccc»gnizc the Tinoco Government. Costa Rica w as, thercf«uc, nor permitted 
to sign the Treaty of Peace at \"crsailles, although the 1 inoco Government had 
declared war against Germany. 

I he merits of the policy of the United States in this non-recognition it is not 
for the arl)irrator to discuss, for the reason that in his consideration of this case, he 
is necessarily controlled by principles of international law-, and however jtistified as 
a national polic>' non-recognition on such a ground may be, it certainly has not been 
ac(]uiesced in by all the nations of the world, w hich is a condition precedent t(» 
considering it as a postulate of international law. 

'Ehe non-recognition by other nations of a government claiming to be a national 
personality, is usually appropriate evidence that it has not attained the in 
dependence and control entitling it by international law* to be classed as ,such. 
But w'hen recognition vcl non of a government is by such nations determined by 
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inquiry, nor inro iis dc fjcto sovereignty and coniplctc govcrniiiciual control, l)nt 
into its illegiriinacy or irregularity of origin, their non-recognition loses something 
of evidential weight on the issue with which those applying the rules of inter¬ 
national law are alone concerned. What is true of the non-recognition of the 
United States in its bearing upon the existence of a de facto government under 
Tinoco for thirty months is probably in a measure true of the non-recognition 
by her Allies in the European War. Such non-recognition for any reason, how ¬ 
ever, cannot outweigh the c\ idcncc disclosetl by this record before me as to tiie 
de facto character of Einoco’s go\ crnnienr. according to the standard set by inter¬ 
national law. 

Second. It is ably and earnestly argued on belialf of Costa Rica that the Tinoco 
Government cannot be considered a de facto government, because it was not 
established and maintained in accord w ith the CVmstitiirion of (>)sta Rica of 1871. 
I'o hold that a government which establishes itself and maintains a peaceful ad¬ 
ministration, witli the ac(]uiescence of the people for a substantial pcriiul of time, 
docs nor become a de facto government unless it conforms to a pre\ i(»us constirii' 
tion would be to hold that within the rules of international law a revolution 
contrary to the fiuulanicntal law of the existing government cann<»t establish a new 
government, rhis cannot be, and is not, true. 'Ehc cliange by revolution upsets 
the rule of the authorities in power under the then existing fundamental law, and 
sets aside the fundamental law in so far as the change of rule makes it necessarw 
I'o speak of a revolution creating a de facto gr>vernment, w hich conforms to tlie 
limitations of the old constitution is to use a contradiction in terms. 'I he same 
government continues internationa 11 v, but not the internal law' of its being. The 
issue is nor w'hcthcr the new government assumes pow cr or conducts its adminisrra 
tion under consrirurional limitations csrablishcd by the people during the incum¬ 
bency of the government it h.is oxerthrown. The question is, has it rcal!\ 
e.slablished itself in such a way that all wirliin its influence recognize its control, 
and that there is no (ipposing force assuming to be a government in its place? 
Is it discharging its functions as a government usuallx' dr)cs, respected w ithin its 
own jurisdiction? 

Reference is further made, on behalf of (]osta Rica, tlie 'I’reaty of Washing¬ 
ton, December 20, 1907, entered inro by the Republics of Central America, in 
which it was agreed that 

7'hc gf)vcrnTuenrs of rhe contracting parties will nor recognize an\* (^nc who rises 
to power in any of the five rcpiil)Iics in consequence of a coup d erat or hy a revolu¬ 
tion against a recognized governnient until the representatives of the people by free 
elections have rcf»rgani/ed the country in constitutional form. 

Such a treaty could not affect the rights of siibiccrs of a government not a signa¬ 
tory thereto, or amend or change the rules of international law in the matter of de 
facto governments. Their action under the treaty could not be of more wxight 
in determining the existence of a de facto government under Tinoco than the policy 
of the United States, already considered. Moreover, it should be noted that all 
rhe signatories to the treaty bur Nicaragua manifested their conviction that the 
treaty requirement had been met in the case of the Tinoco Government, hy rec¬ 
ognizing it after the adoption of the Consrirution of 1917 and the election of 
Tinoco. 

Third. It is further objected by Costa Rica that Great Britain by her failure to 
recognize the Tinoco Government is estopped now to urge claims of her subjects 
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dependent upon the acts and contracts of the J'inoco Go\ ernnicnt. The evidential 
weight of such non-recognition against the claim of its dc facto character 1 have 
already considered and admitted. 1 Ite conteiui<in here goes further and precludes 
a government w hich did not reeogni/.e a dc facta government from appearing in 
an international irihunal in behalf of its nationals t«» rlnim any rights based on tlic 
acts of such government. 

l o sustain this view a great number of decisions in I aiglish and American courts 
are cited to the point that a municipal c<nirt cannot, in litigation before it, recog¬ 
nize or assume the dc facto character of a foreign go\ emmenr which the executive 
department of foreign affairs of the government of which the court is a branch 
lias nor recognized. I his is clearly true. It is for the e\ecLiti\ e to decide questions 
of foreign policy and not courts. It would be most unseemly to have a conflict 
of (^pinion in respect to foreign relations of a nation between its department 
charged with the conduct of its foreign affairs and its judicial branch. But such 
cases have no bearing on the point l^eforc us. Here the executive of Great Britain 
takes the position that the l inoco Government which it did not recognize, was 
nevertheless a dc facto government that could create rights in British subjects 
whicli it now seeks to protect. Of course, as already emphasized, its failure to 
recognize the dc facto government can be used against it as evidence to disprove 
the character it n<jw attributes to that government, bur rhis docs nor bar it from 
clumging its position. , . . 

I do not understand the aigumeiirs on w hich an eciuirablc estoppel in such case 
can rest, 'Hie failure to rccogni/c the dc facto government did not lead the suc- 
''eeding government to change its position in any wav upon the faith of it. Non- 
rccogniiiiui may liave aided the succeeding government to conic into power; 
but siil)se(iuent prescntaticui of claims based on the dc facto existence of the pre¬ 
vious government and its dealings does not w'ork an injury to the succeeding 
government in the nature of a fraud or lireach of faith. An equitable estoppel 
to prove the truth must rest on previous conduct of the person to be estopped, 
vvliicli has led the person claiming the e.stoppel into a pi^sition in which the 
rrurh w ill injure him. 1 here is no such case here. 

riiere arc other estoppels recognized in municipal law than those which rest 
on equitable considerations. 'I hcy arc based on public policw It may be urged 
that it would be in the interest of the stability of governments and the orderly 
ailjiistmeiit of international relations, and so a proper rule of international law, 
that a government in recognizing or refusing to recognize a government claiming 
admission to the society of nations .should thereafter be held to an attitude con¬ 
sistent with its deliberate conclusion on this issue. Arguments for and against 
such a rule occur me; but it siifliccs to say that I ha\ e not been cited to text 
writers of authorirx' or to decisions of significance indicating a general acquies¬ 
cence of nations in such a rule. Without this, it cannot he applied here as a prin¬ 
ciple of international law. 

It is urged that the subjects of Great Britain knew of the policy of their home 
government in refusing to recognize the Tinoco regime and cannot now rely 
on protection by Great Britain. Tliis is a question solely between the home 
government and its subjects. That government may take the course which the 
United States has done and refuse to use any diplomatic offices to promote such 
claims and thus to leave its nationals to depend upon the sense of justice of the 
existing Costa Rican Government, as they w'crc wanted in advance would be its 
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policv', nr it change its conclusion as ro the dc facto existence of the I’inoco 
(i()\ crnnient aiul offer its suhiects the pmtection of its diplomatic intervention. 
It is cmirel) a (jiicstion between the claimants and their own government. It 
should be noted that (ireat Britain issued no such w arning tf> its sul>iecis as did 
the I'nited Stares to its citizens in this matter. . . . 

. . . 1 he courts of tlie restored government are bound to administer the law oi 
the rest»>red government under its constitution and their decisions are necessarily 
affected by the limitati<ms of that instrument. This may prevent the courts from 
giving full effect to international law that may be at variance with the municipal 
law w hich under the restored constitution the national courts have to administer. 
It is obvi(»us that the obligations of a restored government for the acts of ihe 
usurping dc facto government it succeeds cannot, from the international stand¬ 
point, be preiudiced by a constitution which, though restorcil to life, is for 
purposes of this discussion, exactly as if it were new legislation w hich w as not in 
force when the obligations arose. . . . 

This is not an exceptional instance of an essential difference between the scope 
and effect of a decision by the highest tribunal of a country and of an interna¬ 
tional tribunal. 1 he Consiitution of the United States makes the (ionstitution, 
laws passed in pursuance thereof, and treaties of the United States the supreme 
law of the land. Under that })rovision, a treaty may repeal a statute, and a statute 
may repeal a treaty. I he Suprente Court cannot under the Constitution recog¬ 
nize and enforce rights accruing to aliens under a treaty w hich Congress has 
repealed by statute. In an international trilninal, however, the unilateral repeal 
of a treaty l»y a statute wmild not affect the rights arising under it and its iiuig 
inent would nece.ssarily gi\e effect to the treaty and hold the stature repealing 
it of no effect. . . . 

consideration of the issues before us, therefore, recurs to the merits of the 
two claims. I'hc decision of them must be governed by the answer to the i]uesti(»n 
w'hethcr the claims would have been good against the 'Finoco (iovernmciu as a 
government, unaffected b> the Law' of Nullities, and unaffected by the (losta 
Rican (Constitution of 1^71. .. . 

.My award, therefore, is that the Law of Nullities in its operation upon the 
validity (jf the 998 one thousand coloncs bills and the claim in behalf of the Royal 
Bank, will work no injury of which Great Britain can complain, if Costa Rica 
assigns all her interest in the mortgage for $100,000 upon Jose Joaquin 'I inoco’s 
estate executed by his widows together with all interc.st paid thereon to the 
Royal Bank, and that, upon Costa Rica’s executing this assignment and relivcring 
the mortgage, the Renal Bank should deliver to the Government of Costa Rica 
the 998 one thousand coloncs bills held by it. 

My award further is that the Law of Nullities in decreeing the invalidity of 
the Amory concession worked no injury to the Central Costa Rica Petroleum 
Company, Ltd., its sole .stockholder, of w hich Great Britain can complain, because 
the concession was in fact invalid under the Constitution of 1917. 

Note 

To like effect, see United States (Hopkins) v. Mexico, (General Claims Commission 
under Convention of September 8, 1923, Opmtons, 42. The claim was based on monej 
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orders bought by an American citizen tr<»ni Mexican post offices under the Huerta 
administration, which the United States had refused to recognize as the (i(»vernnicnt 
()f Mexico, riic (Commission joined in upholding the claim, and said in part: ‘T he 
greater part c»f povernmenral machiner>' in every modern country is nor affected b>' 
changes in the higher administrative officers. . . . I'he sale by tlie Mexican Govern¬ 
ment to and the purchase !)>■ the claimant Hopkins to postal money orders falls within 
the category of purely governmental routine. . . . J o the extent that this machinery 
acted in the discharge of its usual and ()rdinar> functions or to the extent that it 
received benefits from transactions of an unusual nature, Mexico is bound. ... As 
long as the Huerta regime was in fact the master in the administration of the affairs 
of the (Government of Mexicti, its illegal origin did not defeat the binding force of 
irs executive acts.” 

5. Recognition of Belligerency; insurgency S'** 

Recognition of Belligerency — Editorial Note. Organized bodies of men 
w ho are clearix not states max become }>crsons of international laxx’ knoxvii as 
belligerents^ having certain rights and duties under international laxx^ by reason 
of their status as such. As I lackxvorth writes: 

Recognition (d belligerencx' b\ a state not a parrx to the cawuest is frequently 
aniKuinced in a formal proclamation of neiitralitx between the contending parties, but 
. . . such rcc*>gnition is not necessarily express. It may be implied from any act 
indicating a clear intention to accord regular belligerent rights n> the insurgents. 
.Accordingly, in dealing xxith insurgent groups or entities whom it is not desired to 
recogni/c as having a belligerent status, care is usually exercised to make it clear 
that it is not thereby inrendecl to extend recognition. Recognition by the parent state 
may likexvise he cither explicit or implicit, as, for example, through the proclamation 

a blockade of ports held by insurgent forces."’* 

In The Three FriendSy 166 U.S. 1, 57, 65 (1896), Fuller, C-.J., stated for the 
Court: 

I'he recf>gnitic»n of a belligerency, while not conferring all the rights of an independ¬ 
ent state, eoneeiles to the government recognized the rights, and imposes upon it the 
obligations, of an independent state in matters relating to the xvar being xvaged. . . . 

1 he recognition of belligerency involx'cs the rights of blockade, visitation, searcit 
and seizure of contraband articles on the high seas and abandonment of claim:; [against 
the parent state] for reparation on account of damages suffered by our citizens from 
the prevalence of xvarfare. 

Recognition of belligerency was nomially accorded during most of the cixil 
wars of the Nineteenth Cxntury, at least where the struggle spread to the scas;"^ 
examples arc tlic revolts of the Spanish-Amcrican colonies, and the American 
Civil War. In the past fifty xeans, however, recognition of belligerency has 
grown very uncommon, and was refused by all parries concerned in the case of 
various civil w ars (e.g., Spain, 1936-9), in which, a century ago, such recognition 
would have been expected. Hackw'orih points our that: 

The fiuestion whether recognition of belligerency shall be extended to an insurgent 

mi Regarding civil strife in xyhich belligerency has not been recognized, sec 1 I lackxvorth, 
Internalioval I.a'zv ^2?-^27; 2 ibid. 3V>-H2; 7 ihU. >52-v^b .v5-.'76, 624-651, 656--65S. Sec also. 
t he Ambrose 25 Fed. 408 (S.l). N.Y. 1885); Wilson and Nielsen, 51 Vroc. Avi. SoFy Im'l 

156-154 (1057); Roiigicr, Gnerres chiles et Ic droit des grwf (1005); XA'icssc. Droit ivter- 
mtional atfMitjuc attx guerres chiles (1808). 

I hitematioml Law 320. 

See 1 Moore, International Law 164 205 (looci); Smith, Great Britain and the Law of 
bJations 261-333 (1032). 
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force is a matter for dctenninatioii by the recognizing state. There is no ol)ligarion 
to recognize that such a status exists; in fact there may be strong reasons why recog¬ 
nition slum III not be cMeiuicil. Recognition of a state of belligerency before the 
i oiiihcr has assumcti the propiutions of civil war, as (iistingiiislicd fnun an uprising 
which the iTcogni/cil g*n’emincnr may be able readily to suppress, may be ree,ardc<l 
by the esiabhshed government as prcniaiiiie and as a giat^hTous ifUi iteniue hy the 
toivign stall in a mailer eniirel> domestic in chatactei- 

It may be noted that when (Jrcat Britain, within a month after the outbreak 
of the American Civil War, rccogni/.cd the ("onfcdcrate States as belligerents, 
and on -May 1.^, 1861 issued a neutrality proclamation, this action was regarded 
l)\' the United States as premature and an “unfriendly act.” Justification for the 
British action may be found in President Lincoln’s blockade of the ports held by 
the Confederacy."'* At any rate, having recognized the state of belligerency, 
(I’rcat Britain was later held to have failed to perform her neutral ol)ligations 
by allowing the construction, fitting our and departure from Britisli ports ol 
Confederate cruisers."* 


1 AlOORi:, Dic.i s r or in I KRNA I ion \l. law, :- 42 - 24 ^ ( 1906 ) 

Perhaps the clearest recognition of the state of insurgency or revolt as a dis¬ 
tinctive condition may be found in the case of the Cuban insurrection of 1895- 
1989.'^*’ June 12. 1895, the President of the United States issued a proclamation 
reciting that Cuba was “the scat of civil disturbances, accompanied by armed 
resistance to the authority of the established Ciovcrnnicnt of Spain,” and ad¬ 
monishing all persons within the iurisdiction of the United States to abstain from 
taking part in the disturbances advcnscly to that (iovernment, by doing any of 
the acts prohibited by the ncutralit}' laws.* In his annual message of December 
2. 1895, he .stated that Cuba was “greatly disttirbed,” and described the condition 
of things as an “insurrection,” a “flagrant condition of hostilities,” and a “san¬ 
guinary and fiercely conducted war.” July 27, 1896, he i.ssued another proclama¬ 
tion, referring again to the civil disturbances in the island and the provisimis f»f 
the neutrality law s, t In his annual message of December 7, J896, he stated that 
“the insurrection in Cuba .still continues with all its perplexities,” and review ed 
the situation at length. With reference to these facts the Supreme Court saitl: 
“1 he di.stinctitm between recognition of belligerency and rccfignirion of a con¬ 
dition of political revolt, betw'een recognitit)n of the existence of war in the 
material sense and of war in a legal sense, is sharply illustrated by the case before 
us. For Iiere the political department has not recognized the existence of a tk* 
facto helligercnr power in hostility with Spain, but has recognized tlie existence of 
insurixcrionary warfare prevailing before, at the time and since this forfeiture 
is alleged to have been incurred. , . . We arc thus judicially informed of the 
existence of an actual conflict of arms in resistance of the authority of a Gov¬ 
ernment with w hich the United States are on terms of peace and amity, although 

1 Intcrnatioml Law 319. 

‘■*Scc I'hc Lrizc Cases, 2 Black 635 (U.S- 1862). 

T he Alabama Claims, p. 654 infra, 

also Bcalc “'] he Kei r>f(iiition of Cuban Belligerents,” 9 Harv. L, Rev. 406 (1896). 

• 29 Stat. 871 [Moores note). 
t29 Stat. 881 (Moore's note]. 
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acknowledgment of the insurgents as belligerents by the political department has 
not taken place; and it cannot be doubted that, this being so, the act in question 
I the neutrality statute ] is applicable.”! 


Note 

In the Pan American Convention on Duties ami Ritjhts of States in the Event of 
Civil Strife, the parties agreed, “1. To use all means at their disposal to prevent 
the inhabitants of their territory, nationals or aliens, from participating in, gathering 
elements, crossing the boundary or sailing from their territor)* for the purpose of 
starting or promoting civil strife. 2. 'I'o disarnt and intern every rebel force crc'ssing 
(heir b(»undaries, the expenses <»f irtternnient to he borne by the state where public 
order may have been disnirbcil. ... 3. 'l o forbid the traffic in arms and war matei iai, 
except when intended for the government, while the belligerency of the rebels has 
not been recognized, in which latter case the rules of neutrality sliall be apphed. 
4. l o prevent that within their jurisdiction there be etjuipped, armed or adapted foi 
warlike purposes any vessel inteiuleil to (»pei ate in fa\or nf the rt bcllion.” 

In Article 2 the Con\entioit provides: “The declaration of piracy against vessels 
v\ hich have risen in arms, emanating from a government, is not binding upon the other 
Stares. The state that may be iniured by depredations originating from insurgent 
vessels is entitled to adopt the following pimitive measures against them: Should the 
autliors of the damages be warships, it may c.apturc and return them to the govern- 
inein of the state to vvhicii they belong, for their tri.il; should the. damage originate 
with merchantmen, the injured state may capture and subject them to the appro¬ 
priate penal laws.” 

Article > re(]uircs that insurgent vessels arriving in foreign countries shall be nirned 
over to the constirured government (^f the state in civil strife, the crew being treated 
as pnlirical refugees. I'hc United States ratification was accompanied by the undcr- 
statiding that this did not apply where belligerency was recognized. 

I.antcrpachr"" writes: 

Insurgency, as c(»nceivcd of in relation to foreign states, is the sum total of 
rights and privileges which these stares ctmeede to the rebellious party during a 
civil war. It is not a well-defined status rcstdting from an cx]ircss declaration in 
(he form of recognition or an implied equivalent thereof. The dilTcrence between 
the status nf belligerency and tliat o( insurgency in relation to foreign states may 
best be expressed in the form of the proposition that belligerency is a relation 
giving rise to definite rights and obligations, while insurgency is not. Insurgencv', 
so far as foreign .states arc concerned, results, on the one hand, from the determina- 
rion of those states not to recognize the rebellious party as a belligerent on the 
ground that there arc ahsent one or more of the requirements of belligerency. On 
the other hand, recognition of insurgency is the outcome both of the unwillingness 
of foreign states to treat the rebels as mere law-breakers and of the desire of those 
states to put their relations with the insurgents on a regular, although clearly pro¬ 
visional, i)asis. . . . Thus it may become necessary to apply municipal enaermenrs 
•nrended to prevent nationals from participating in a foreign civil war. It may prove 
expedient to enter into contact with the insurgent authorities with a view to pro¬ 
tecting national interests in the territory occupied by them, to regularizing political 
and commercial intercourse with them, and to interceding with them in order to 
ensure a measure of humane ctmducr of hostilities. Finally, the disinclination to 
assume an attitude of partiality in the contest by denying to rebels the rights 
exercised bv the lawful government against foreign states may lead tlic latter to 
:icqniesce in a certain amount of inrerfiTence with their own rights on the part 
of the insiirgenrs, 

t The Three Friends (IS97), 166 U.S. 63-64, 65-66 f Moore's notel. 

7«Art. 1. 46 Stat. 2749. 

Rccofinitton in International Law 270-274 (1947). Quoted with special permission of the 
Cambridge University Press. 
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This factual recognition of the existence of limited international personality of 
the insurgents may somewhat inaccurately but inconveniently be referred to as 
recognition of insurgency. Actually, international law knows of no ‘recognition 
of insurgency* as an act conferring upon insurgents international rights flowing 
from a well-tlefincd status. That insurgency has been recognized in any given 
case means that specific rights have been conceded or particular municipal enact¬ 
ments brought into being. It does not create a status from which further and n)orc 
general rights can be deduced."^ 

The Spanish Civil W ar of 1936-9 is an instructive example of what may be re¬ 
garded as recognition of insurgency for the purpose both of the application (»f 
relevant municipal enactments and of maintaining intercourse with and conceding 
certain rights to the insurgent aiithorirics. Recognition of the belligerency of the 
insurgents was withhcUl on the part of Great Britain and of many other states 
until the end of the civil war for the reason that the struggle had assumed a 
complexion diflferent from that of a civil war in the ordinary meaning of the term. 
At the same time, however, no attempt was made to interfere with the naval or 
aerial operations of the insurgents either on the high seas in so far as they were 
confined to their adversary, or in territorial waters, even if, in the latter case, 
they were directed against ships of foreign stares, provided that such operations 
were not contrary to international law. Otficial intercourse was maintained with 
the insurgents for the purpose of pivjtecring naritmals, of safegtiarding commercial 
interests and of securing a mitigation of the conduct f)f ilie war by offers t>f go«»d 
offices in the exchange of prisoners and the like. After a time, agents were ex¬ 
changed who, while nor formally endowed w ith diplomatic status, in many ways 
fulfilled the functinns of diplomatic represcntati\cs. finally, fircai Britain, while 
still refusing to concede rights of belligerency, took the unprecedented step of 
rec(»gni/ing the insurgents as the ‘insurgent’ or ‘nationalist’ Jc facto government 
of the portion of Spain under their control, witit the result that Britisli courts ac¬ 
corded to them treatment to a large extent identical with that accorded to govern- 
ine/irs (»f so\ ercign Stares, riius in litwco Jc Hilhao i\ Rcy it u as held that as 
the result of the recognition de facto the courts were bound to recogni/c the 
legislation of the insurgent government within the territory imdcr its conrrrd and 
to treat, so far as that territory was concerned, the legislation of the lawful gov¬ 
ernment as a mere nullit>’. In The Arantzaz/t Meudi^*^ it was decided that the 
Nationalist (insurgent) Government thus rccogni/cd must be regarded as the 
government of a foreign sovereign state with the result that it was entitled to 
claim the ordinary jurisdictional imnuinitics even against the lawful government 
which continued to be recognized de jure. The Cf»urt set aside a writ in rein 
issued by the Republican (lawful) Government on the ground that rhe action 
impleaded the Nationalist Government c»f Spain, a foreign sovereign Stare, which 
was in p<»sscssion of the vessel by its duly authorized agent.”' ... At an early 
stage in the civil war, in a warning issuctl f»n 10 January 1937, the rorcigii Enlist¬ 
ment Act was declared rn be applicable. The warning referred specifically to 
enlistment in the armed forces of either side. At the same rime British courts at¬ 
tached decisive inipf>rtancc rn the absence of recognition of belligerency and de¬ 
clined to attach legal consequences to measures of blockade adopted by the 
insurgent authorities.*-'' 

"*r)n insurgency, see also Wilson, I/ttcmational Laav f?d ed., 19.i9) 38-45; Wilson. “In 
surgcncy and Inrcmational Maritime f.aw.” 1 Am. /. /w/V L. 46 (1907 ). U.S. Naval War College 
International La'iv Situations. 1902, pp. 57-83; Ibid. 1904, 26-62. 

75M19381 2 K.B. 176. 

(1939) A.C. 256. 

On immunities of state-owned vessels, .see p. 418 infra. 

Citing Spanish Government v. North of England S.S. Co., 34 l .E.R, 852 (1938); Tatcm v. 
Camhoa, fl939! 1 K.B. 132. 

On the Spanish Civil W'ar, sec Padelford, International J.aw: and Diplomacy in the Spanish 
Civil Strife (1939) ; Jessup, “Tlic Spanish Rebellion and International Law-,” 15 Foreifcn Affairs 
260 (1937); Garner, “Questions of International Law in the Spanish Civil War,” 31 Am. /. Int'l 
L.66 (1937). 
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BRIERLY, l.A\V OF NATIONS (4th Ed., 1949), 142 

At the basis of international law lies the injti«>n that a state occupies a definite 
part of the surface of the earth, within which it normally exercises, subject to the 
limitations imposed b\’ international law, jurisdiction over persons and things to 
the exclusion of the jurisdiction of other states. When a state exercises an au¬ 
thority of this kind over a certain territory it is popularly said to have ‘sovereignty’ 
over the territory, but that much-abused word is here used in a rather special 
sense, . . . territorial sovereignty bears an obvious resemblance to ownership in 
private law, less marked, however, today than it w as in the days of the patrimonial 
stale, v\ lien a kingdom anti everything in it was regarded as being to the king very 
much w hat a landed estate was to its ow ner. As a result of this resemblance early 
international law borrow ed the Roman rules for the actjuisinon of property and 
adapted them to the aci|uisition of territory, and these rules are still the foundation 
of the law on the subject.*-* 


Sec lion A. “Title” to Territory 


HALL, INIERNATIONAL LAW (HIGGINS’ 8th Ed., 1924), 125 

A state may acquire territory through a unilateral act of its owm by occupation, 
by cession consequent upon contract w’ith another state or with a community or 
single owmer, for) by gift, by prescription through the operation of time, or by 
accretion through the operation of nature.*^ 


THE ISLAND OF PALMAS CASE (UNITED SFATES AND 
THE NEITIERLANDS) 

Permanent Court of Arbitration, 1928 

Scott, Hague C<»urt Reprs., 2d ser., p. 8.t (1932); 2 U.N. Repts. of Inr’l Arb. Awards 829 


1 Palmas, an island about two mile.s long by three-fourths of a mile wide, with a 
population of 750 and having at the time little strategic or economic value, lies 

' See Bricrly, Laiv of Kat'wm chap. 5; I Hackwonh. hncnuiuonul l.aiv chaps. 4 and 5; Mciore. 
Inten/afioml J.a'iv chaps. 4 ami 5; 1 Hyde, tnttrnational Law 31‘:>-6()4 (2d cd., 1945); 1 Oppen* 
hcini, hitematiunal l.aw §5 16S 247 (6rh cd., Lauierpacht, 1944); Hill. Claims to I'crritury in 
Imernational Law and Hclatiom (1945) ; Schocnborii, “Nature Juridiiiue du rtrritoire,” Acade¬ 
mic do Droit International. 30 Rccueil dcs Cours 81 (1929-V). 

2 Used with pcrmi.ssion of the Qarendon Press, O.vford. 

•Used with pcrmiii.sion of the Clarendon Press, Oxford. 
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nboiit 48 miles southeast of .Mindanao in the Philippines (tlien part of the United 
States territory) and about 51 miles from Nanusa in the Netherlands Indies. 
Situated at about 5‘M5' N., 126''36' E., it lies within the boundaries of the Pliilip- 
pines as ceded by Spain to the United States in 1898. At the time of a visit by 
f icncral Leonard W'ood in 1906, United States authorities learned that The Nether¬ 
lands also claimed sovereignty over Palmas (or Alianga.s, as it was often called). 
By a “Special Agreement” signed January 23, 1925, the two .states submitted to 
the Swiss jurist Max Huber, as arbitrator acting for the Permanent Court of Ar¬ 
bitration, the question “whether the Island of Palmas (or Miangas) in its entirety 
forms a part of territory belonging to the United States of America or of Nether¬ 
lands territory.”] 

EIuher, Arbitrator: '1 he United States, as successor to the rights of Spain 
over the Philippines, bases its title in the first place on discovery. 'I'hc existence 
of sovereignty thus acquired is, in the American view, confirmed not merely by 
the most reliable cartographers and authors, but also by treaty, in particular by 
the Treaty of Munster, of 1648, to which Spain and the Netherlands are them¬ 
selves Contracting Parties. As, according to the same argument, nothing has oc¬ 
curred of a nature, in international law, to cause the acquired title to disappear, 
this latter title was intact at the moment when, by the rrcaiv of December 10th, 
1898, Spain ceded the Philippines to the United States. In these circumstances, it 
is, in the American view, unnecessary to establish facts showing the actual display 
of sovereignty precisely over the Island of Palmas (or Miangas). The United 
States Government finally maintains that Palmas (or Miangas) forms a geo¬ 
graphical part of the Philippine group and in virtue of the principle of contiguity 
belongs to the Pow er having the sovereignty over the Philippines. 

According to the Netherlands (jovernment, on the other hand, the fact of dis¬ 
covery by Spain is not proved, nor yet any other form of acquisition, and even if 
Spain had at any moment had a title, such title had been lost. The principle of 
contiguity is contested. 

The Netherlands Government's main argument endeavours to show that the 
Netherlands, represented for this purpose in the first period of colonisation by the 
I'ast India Company, have possessed and exercised rights of sovereignty from 1677, 
or probably from a date prior even to 1648, to the present day. This sovereignty 
arose out of conventions entered into with native princes of the Island of Sangi 
(the main island of the 1 alautsc (Sangi) Isles;, cstal)lishing the suzerainty of the 
Netherlands over the territories of these princes, including Palmas (or Miangas). 
The state of affairs thus set up is claimed to be validated by international 
treaties.. . . 

Sovereignty in the relation between States signifies independence. Independence 
in regard to a portion of the globe is the right U) exercise therein, to the exclusion 
of any other State, the functions of a State. '1 he development of the national or¬ 
ganisation of States during the last few centuries and, as a corollary, the develop¬ 
ment of international law, have established this principle of tlie exclusive com¬ 
petence of the State in regard to its own territory in such a way as to make it the 
point of departure in settling most questions that concern international rela¬ 
tions. ... 

I'itles of acquisition of territorial sovereignty in present-day international law 
are either based on an act of eflFective apprehension, such as occiijiation or conquest, 
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or, like cession, presuppose that the ceding and ihe cessi(jnary Power or at least 
one of them, have the faciilt)* of clTccrively disposing of the ceded territory. In 
the same way natural accretion can only be conceived of as an accretion to a 
portion of territory where there exists an actual sovereignty capable of extending 
to a spot which falls within its sphere of acri\'iry. It seems therefore natural that 
an element which is essential for the constitution of sovereignty should not be 
lacking in its continuation. So true is this, that practice, as well as doctrine, recog¬ 
nizes— though under difTcrent legal formulae and with certain differences as to 
the conditions retpiircd — that the continuous and peaceful display of territorial 
sovereignty (peaceful in relation to other States) is as good as a title. The growing 
insistence with which international law, ever since the middle of the 18th century, 
has demanded that the occupation shall be effective would be inconceivable, if 
effectiveness were required only for the act of accpiisition and not equally for the 
maintenance of the right. . . . 

Territorial sovereignty, as has already been said, involves the exclusive right 
to display the activities of a state. This right has as corollary a duty: the obliga¬ 
tion to protect within the territory the rights of other .states, in particular their 
right to integrity and inviolability in peace and in war, together with the rights 
which each state may claim for its nationals in foreign territory. Without mani¬ 
festing its territorial sovereignty in a manner corresponding to circumstances, the 
.state cannot fulfil this duty. T erritorial sovereignty cannot limit itself to its nega¬ 
tive side, f.c., to excluding the activities of otlier .states; for it serves to divide 
between nations the space upon which human activities arc employed, in order to 
assure them at all points the minimum of protection of which international law is 
rlic guardian. . . . 

TTic principle that continuous and peaceful display of ilic functions of .state 
within a given region is a consriruenr cTcnicnr of territorial .sovereignty is nor 
only based on the conditions of the formation of independent states and their 
boundaries (as sho^^n by the experience of political history) as well as on an 
international jurisprudence and doctrine xi idcly accepted; this principle has fur¬ 
ther been recognized in more than one federal .state, where a jurisdiction is 
established in order to apply, as need arises, rules of international law to the inter¬ 
state relations of the stares members.'* , .. 

Alanifcstations of territorial sovereignty assume, it is true, different forms, ac¬ 
cording to conditions of time and place. Although continuous in principle, sov¬ 
ereignty cannot be cxerci.sed in fact at every moment on every point of territory. 
TTic intcrmittcnce and discontinuity compatible with the maintenance of the right 
necessarily differ according as inhabited or uninhabited regions are involved, or 
regions enclosed within territories in which sovereignty is incontestably dis¬ 
played or again regions accessible from, for instance, the high seas. It is true 
that neighbouring states may by convention fix limits to their own .sovereignty, 
even in regions such as the interior of scarcely explored continents where such 
st>vereignty is scarce!)' manifesied, ami in this way each may prevent the other 
from any penetratum of its territorv. ITie deliiuiiaiion of hinterland may also be 
meniioned in this conneclitm. 

If, however, no conventional line of sufficient topographical precision exists or 

4 The Arbitrator cited Rluuic Island v. Massachusetts, 4 How. 591 (U.S. 1S45); and Indiana 
V. Kentucky, 136 U.S. 479 (1890). See also p. 280 infra. 
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if there arc gaps in the frontiers otherwise established, or if a conventional line 
leaves room for doubt, or if, as, e.g., in the case of an island situated in the high 
seas, the question arises whether a title is valid ergj ormtes, the actual continuous 
and peaceful display of state functions is in case of dispute the sound and natural 
criterium of territorial sovereignty- 

1 he title alleged by the United States of America as constituting the immediate 
foundation of its claim is that of cession, brought about by the IVeatv of Paris, 
which cession transferred all rights of sovereignt\* which Spain may have pos¬ 
sessed in the region indicated in Article III of the said I reaty and therefore also 
those concerning the Island of Palmas (or Aliangas). 

It is evident that Spain could not transfer more rights than she herself pos¬ 
sessed. . . . 

It is recognized that the L'nited States communicated, on Kcbniar\ ^rd, IS09, 
the Treaty of Paris to the Netherlands, and that no reservations w ere made by the 
latter in respect of the delimitation of the Philippines in Article III. The question 
whether the silence of a third Power, in regard to a trcat\' notified to it, can 
exercise any influence on the rights of this Power, or on those of the Powers 
signatories of the treaty, is a question the answer to w hich may depend on the 
nature of such rights. Whilst it is conceivable that a conventional delimitation 
duly notified to third Powers and left without contestation on their part may 
have some bearing on an inchoate title not supported by an>' actual displa\' of 
sovereignty, it w'ould be entirely contrary to the principles laid down above 
as to territorial sovereignty to suppose that such sovereignty could be affected 
by the mere silence of the territorial sovereign as regards a treaty w hich has been 
notified to him and xvhich seems to dispose of a part of his tcrriror\'. . . . 

... In any case for the purpose of the present aflFair it may be admitted that 
the original title dcri\ed from discovery belonged to Spain. . . . 

It is admitted by both sides that international law' underwent profound nK)d- 
ifications betw^een the end of the Aliddle-.^ges and the end of the 19th century, 
as regards the rights of discovery and acquisition of uninhabited regions or re¬ 
gions inhabited by savages or scmi-civiiizcd peoples. Both parties are also agreed 
that a juridical fact must be appreciated in the light of the law contemporary 
w ith it, and nor of the law' in force at the time when a dispute in regard to it 
arises or fails to be settled. The effect of discovery by Spain is therefore to l)c 
determined by the rules of international law in force in the first half of the 16rh 
ccntiiry — or (to take the earliest date) in the first (|uarter of it, i.c„ at the time 
when the Portuguese or Spaniards made their appearance in the Sea of Celebes. 

If the view' most favourable to the American arguments is adopted — wdth 
every rcser\arion as to the soundness of such view — that is to say, if w'e con¬ 
sider as positive law- at the period in question the rule that discovery as such, ;.c., 
the mere fact of seeing land, without any act, even symbolical, of raking possession, 
involved ipso jure territorial sovereignty and not merely an “inchoate title,” <7 jus 
ad rem^ to be completed eventually by an actual and durable taking of pos.session 
within a reasonable time, the (luestion arises whether sovereignty yet existed at 
the critical date, />., the moment of conclusion and coming into force of the 
Freaty of Paris. 

As regards the question which of different legal systems prevailing at succes¬ 
sive periods is to be applied in a particular case (the so-called intertemporal law), 
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a disrincti(»n must he made l)etwcen the creation of rights and the existence of 
rights. '] he same principle w hich subjects the act creative of a right to the law* 
in force at ilie time tite right arises, demands tliar fhc existence of the right, in 
f>rher wortis its continued manifestation, shall follow the conditions rc<]uircd by 
the evolution of hwv. International hiw in the 19(h ceniur\', having regard to the 
fact that most parrs of the globe were under the sovereignty of states members 
f)f the community of nations, and that territories w'ithout a master had become 
relatively few, took account of a tendency already existing and especially de¬ 
veloped since the middle of the 18rh century, and laid dowit the principle that 
occupation, to constitute a claim to territorial sovereignty, must be effective, that 
is, offer certain guarantees to other stares and their nationals. It seems therefore 
incompatible w ith this rule of positive law that there should be regions wbicli are 
neither under the effective sovereignty ot a stale, nor wirliout a master, but which 
arc reserved for the exclusive intluencc of one state, in virtue solely of a title of ac- 
(]uisiiion w hich is no longer recognized by existing law, ev en if such a title ever 
conferred terriiorial s(»veieignty. For these reasons, discovery alone, without any 
sul)se<iuent act, cannot at the present time suilicc to prove sovereignty over the 
Island of Falmas (or Miangas); and in so far as there is no sovereigntv', the ques- 
turn of an al^andonmcnt prr>perly speaking of sovereigntv by one stale in order 
that the sovereignty of another niav take its place does not arise. 

. . . J'ven admitting that the Spanish title still existed as inchoate in 1898 and 
must he considered as included in the cession uiuler Article HI of the i'rcaty of 
Paris, an inchoate title could not prevail over the continuous and peaceful display 
of authority by another state; for such displa\’ may prevail even over a prior, de- 
liniriv e title put forw ard Iw another state. T his point w ill he considered, when the 
Netherlands argument has been examined and the allegations of either partv as to 
the display of their authority can he compared. . . . 

In the last place there remains to he considered title arising our of contiguity. 
Although states have in certain circumstances maintained that islands relatively 
close to their shores belonged to them in virtue of their geographical situation, it 
is impossible to show' the existence of a rule of positive international law to the 
effect that islands situated outside territorial w arers should belong to a state from 
the mere fact that its territory forms the terra finna (nearest continent or island 
of considerable size). Not only would it seem that there are no precedents suffi¬ 
ciently frequent and sufficiently precise in their bearing to establish such a rule of 
international law, hut the alleged principle itself is by its N cry nature so uncertain 
and contested that even governments of the same state have on difl*erent occasions 
maintained contradictory opinions as to its soundness. The principle of contiguity, 
in regard to islands, nun nor he out of place when it is a (juestion of allotting them 
to one .state rather than another, either by agreement betw een tlic parries, or by a 
decision not necessarily based on law; l>ut as a rule establishing ipso jure the pre¬ 
sumption of sovereignty in favour of a particular state, this principle w'ould be in 
conflict wdth wdiat lias been said as to territorial sovereignty and as to the necessary 
relation lietwccn the right to exclude other staiCs from a region and the duty to 
display therein the activities of a state. Nor is this principle of contiguity ad¬ 
missible as a legal method of deciding (jiic.stions of territorial sovereignty; for it 
is wholly lacking in precision and would in its application lead to arliitrarv results. 
This would be cspcciall)' aue in a case such as that of the island in question, which 
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is not relatively close to one single continent, but forms part of a large archipelago 
in which strict delimitations between the dilTcrcnt parts arc not naturally ob- 
\ ions., .. 

It is, li(»\\ ever, to be f*b'.rrve<i that international aibilial jtirispjudciiec in disputes 
on territorial soscicigniy the awaid in tlte arbitration between Italy and 

Switzerland concerning the AIpe Oaivarola; I-afontainc, Pasicrisic intcrnationalc, 
p. 201-209) would seem to attribiiic greater weight to — even isolated — acts of 
display of sovcrcigntx' than to continuity ot tcrrirf)ry, even if such continuity is 
combined with the existence of natural boundaries. . . . 

In the opinion of the Arhitrat(»r the Netherlands have succeeded in establishing 
the following facts: 

a. The Islam! of Palmas (or Aliangas) is identical with an island designated by 
this or a similar name, ^\'hich has lormcd, at least since 1700, successively a part of 
two of the native Stales of the Island of Sangi ( ralaiitsc Isles). 

1). l licse native States w ere from 1677 onwards connected with the East India 
Company, and thereby with the Netherlands, by r«)!uracrs of suzerainty, which 
conferred upon the suzerain such powers as would justify his considering the 
vassal state as a part of his territory. 

c. .Acts characteristic f»f state authority exercised either by the vassal state or by 
the suzerain Power in regard precisely to the Island of Palmas (or Miangas) have 
been established as occurring at different epochs betw een 1700 and 1K9S, ns well 
as in the period between 1898 and 190<1. 

T he acts of indirect or direct ilisplay of Nethcrlaiuls sovereignty at Palmas (or 
.Miangas), especially in the ISth and early I9th centuries arc not numerous, and 
there arc considerable gaps in the et'idcncc f»f continuous display. Hut apart from 
the consideration that the manifestations of sovereignty over a small and distant 
island, inhabited only by natives, cannot be expected to be frcijucnt, it is not neces- 
.sary that the displav’ of sovereignty should go hack to a very far distant period. It 
may suffice that such display existed in 1S9H, and had alread\' existed as continuous 
and peaceful before that date long enough to enable any Power who niiglu have 
considered herself as possessing sovereignty over the island, or having a claim to 
sovereignty, to have, according to local conditions, a reasonable f)()ssibiliry for 
ascertaining the existence of a state of things contrary to her real or alleged rights. 

It is not necessar)' that the display of sovereignty should he established as having 
begun at a precise epoch; it suffices that it had existed at the critical period pre¬ 
ceding the year 1898. It is (juite natural that the establishment of sovereignty may 
be the outcome of a sirnv evolution, of a progressive intensification of state control. 
This is particularly the case, if sovereignty is ac(]iiircd by the establishment of the 
suzerainty of a colonial power over a native state, and in regard to outlying pos¬ 
sessions of .such a vassal stare. 

Now the evidence relating to the period after the middle of the 19th century 
makes it dear that the Netherlands Indian Cn)vernmcnt considered the island dis¬ 
tinctly as a part of its possessions and that, in the years immediately preceding 
1898, an intensification of display of sovereignty took place. 

Since the moment when tlic Spaniards, in withdrawing from the Moluccas in 
1666, made express reservations as to the maintenance of their sovereign rights, 
up to the contestation made by the United States in 1906, no contestation or other 
action whatever or protest against the exercise of territorial rights by the Nether- 
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lands over the ralautsc (Sangi) Isles and their dependencies (Miangas included) 
has been recorded. The peaceful character of the display of Netherlands sover¬ 
eignty for the entire period to which the evidence concerning acts of display re¬ 
lates (1700-1906) must be admitted. 

I'here is moreover no evidence which would establish any act of display of 
sovereignty over the island by Spain or another Power, such as might counter¬ 
balance or annihilate the manifestations of Netherlands sovereignty. As to third 
Powers, the evidence submitted to the Tribunal docs not disclose any trace of 
such action, at least from the middle of the 17th century onwards. These circum¬ 
stances, together with the absence of any evidence of a conflict betu^een Spanish 
and Netherlands authorities during more than two ccnniries as regards Palmas 
(or Miangas), arc an indirect proof r)f the exclusive displa)’ of Netherlands sovxr 
eigntv. . . . 

The conditions of aetjuisirion of sovereignty i>y the Netherlands are therefore 
to be considered as fulfilled. It remains now to be seen whether the United States 
as successors of Spain are in a position to bring forw ard an equivalent or stronger 
title. 1 his is to be answered in the negative. 

'I he title of discovery, if it had not alread\’ been disposed of by the Treaties of 
Munster and Utrecht, would, under the most favourable and most extensive inter 
pretation, exist only as an inchoate title, as a claim to establish sovereignty by 
cfTcctivc occupation. An inchoate title however cannot prevail over a definite title 
founded on continuous and peaceful display of sovereignty. 

The title of contiguity, understood as a basis of territorial sovereignty, has no 
foundation in international law_ 

The Netherlands title of sovereignty, acquired by continuous and peaceful dis¬ 
play of state authority during a long period of time going probably back beyond 
the year 1700, therefore holds good. . . . 

For these reasons the Arbitrator , . . decides that: 'The Island of Palmas (or 
Miangas) forms in its entirety a part of Netherlands rerritorw'^ 


IN Ole 

W hat docs the tribunal find to be the basis of the Nirhcrlands’ title to Fahiias? 
Which of the ‘‘modes af aeqiiisitioiT* mentioned by Hall arc here applicable? 

Compare the decision of King Victor Faiiniamiel III of Italy, as arbitrator between 
France and Mexico regarding sovereignty over Clipperton Island.® Clippertoii Island, 
a low coral lagoon reef less than three miles in diameter, is situated in the Pacific 
al)oiit 670 miles southwest of Alcxico. It was discovered by an Faiglishman in 1705, 
tio claim being made by the r5ritish Government, and was later sighted by French 
mariners, Mexico regarded it as part of Mexican territory as successor to Spain, 
though the arbitrator rejected as inconclusive tlie evidence produced of discovery by 
early Spanish ivavigaiors. According to the arbitrator, on Nov. 17, 1858, a French 
Navy lieutenant “cruising -about one-half mile olT Clipperton, drew up, on board 
the coinnuTcial vessel an act by whicli. conformably to the orders given 

him by tlu* Minister of Marine, he proclaimed and ileclared that the Siivereignty of 

*iFor comments, see Jessup, “I’lic Palmas Island .Ai bit ration,’* 22 Am, /. hiCl L. 7i5 (1928) ; 
dc Visscher, 56 Rezf. de Drvit hnerfiational et de l.v^hlation Comparce (3d scr. v. 10) 755 
(1929); B. Vcrsfclt, The Mianj^as Arbitration (Utrecht, 1953). 

®Tcxt in translation in 26 Am. /. Inti L. 390 (1932). See K. I^. l)ickinsi»n’s Comment, 27 id. 
130 (1933). 
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the said island heginning from that date belonged in perpetuity to Mis Majesty the 
Emperor Napoleon 111 and to his heirs and successors.” The arbitrator found that 
“careful and minute geographical notes were made; a boat succeeded, after numerous 
difficulties, in landing some members of the crew; and on the evening of November 
20, after a seciuul unsuccessful attempt t<» reach the shore, the vessel put off without 
leaving in the island any sign of sovereignty.” The lieutenant reported his acecun- 
plishmenr to the French consulate in Honohdu, which made a like communicati(»n 
to the Hawaiian Goxcrninent and published in The Folyucsian <)f Honolulu the 
“declaration by which French sovereignty over ('lii)perron had alread>' been pn>- 
claimed.” A prior I'rench concession for exphuration of the guano beds on (dipperttui, 
w hich had occasioned the above visit, was not follow eil u]). In 1S97 France demanded 
explanation from the Hnited States wirli respect to three persons fouml on ("lippcrmn 
exploiting guano beds for an American company, who had raised the American flag 
on the approach of a French vessel. On Jan. 2S. ISOS the United States replied th.n 
it did nor claim any so\ereignty (uer (dipperton. Shortly thereafter I'rance pro¬ 
tested the visit of a .Mexican gunboat to the island, w hich made the three Americans 
low'cr the American flag and h.oist the Mexican flag, and got two <if them to depart. 
.After a long discussitui between France and Mexic«> they submitted the (picstion 
to arbitration by the King of Italy. I'inding that the island w’as icrr.i vitJlins in 1S5S, the 
arbitrator helil for France, saying: 

The question remains wlietlier Franec prtK'eedcd to ;jn effective occupation, 
satisfying the c<»iulirions reujuired by international lasv for the validity of this 
kind of territorial acquisition. . . . 

It is l>e>'ond doubt that by immemorial usage having tlie force of law. Iiesides 
the an'nniis occnlhrudl, the ncrual, and not the nominal, taking of possession is a 
necessary coiulirion of (»ccupariofi. This taking of |)i)Ssession consists in the act, 
or scries of acts, by wliich the f»ccupying sr.ite reduces to its possession rlie ter¬ 
ritory in (jiiestion and takes steps to exercise e.xclusive authority there. Strictly 
speaking, and. in (ifilinary cases, that only takes place when the stare establishes 
in the terrir(M\ itself an organi/arion capal)lc of making its laws respected. . . . 
if a territory, by virtue of the fact that it was completely uninhabited, is, from 
the first monienr when rlie occijpying state makes its appearance there, at the 
absrdjitc and undisputed disposition (^f that state, from that moment the taking 
of possession must be considered as acconiplislicd, and the occuf^ation is rhercbv 
cnmplered. ... It folbAvs from these premises that Clippertr»n Island was legit- 
imarcly ac«]uired b> France on November 17, JS58.’^ 

Alrluxigh many leave stared that at the rime of the European c\ph»r'Uions of the 
fifteenth thrf)Ugh se\enteenrh ccnniries discover>' was a suflicienr l>asis for a claim 
to sovereignrv,** it is nor clear whether the term “discovery” meant more than mere 
finding of the lands previously unknoxvn to European civili/ation. After a careful 
sur\'e>' of the practice of the rimes, it is stated in Keller, Eissit/yn and Mann, Crciitioii 
fjf Riiihts fi\ Sovcrcii^y/fy ihronrrh Symbolic Arts, 1400^IHOO that: 

7'hroijghour this lengthy period, no state appeared to reg.ird mere discover\-, 
in the sense of ‘ph> sica)' discovery or simple ‘visual apprehension,’ as being in any 
way siffficient />cr sc to csrabli.sh a right of sovereignty over, or a valid title tf), 
term vnUnts. Furtliermf»rc. mere disembarkation upon any portion of such regions 

Regarding tlie. status of guano islands “appertaining to the United .States” as a rcsnlt of 
occupation pursuant rf» the Act of August 18, II Star. 119, 48 U.S.C.A. fv % 1411-1419, svv 
1 .Mof>rc. h/tcrvnfio77j1 Sfj 112 11 > n90/;); I Hackworth, hucrnntioyial 5 77 0940)* 

9 Ops. Atty-Gcn. 30 (1857). 

For a related problem, see D. II. N. Jiihnson, “Artificial Islands." 4 Int'l /.. (J. 20^ (1951). 
■'^On discovery, sec 1 Hyde, hitcrthitioml l.av: 321-330 ' 2nd ed., 1945); Simsarian, “;\e(|uisi- 
tion of Legal Title to Terra Niilliiis.” 53 Vol. Sci. Q. J11 (1958); von der Ilcydte. “DiscfU'cry. 
Symbolic Antie.vation and Virtual |■fTcct^vcness in Inrcrnaiional Law,” 29 //;//. /. //ztV L. 448 
(1935); Kcdler. Lissit/vn and Alann, Creation nt of Soivrd'.^'my thron'^b Symbolic Acts 

1400 moo (1938). 
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— or even extended penetration and exploration therein — vaus not regarded as 
sufficient itself to establish such a right (m title. \<>r tlid luercJy giving iiaiiKS ro 
regions, capes, headlands, islands, valleys, peiujisulas, rivers, streams, gulfs, har¬ 
bors or bays have any such results. Jt should be added, however, tbai tlie term 
‘discovery’ was ofren rather loosely api>lied, and, in some instances, . . . ma>' 
have been iniendcd to include the perf<»rmanie of a formal ceremony of takiftg 
possession. . . . 

. . . 1 he lormal eeremoiiy of taking of jioNsessloii, the symbolic act, was gen¬ 
erally regardeil as being wholly sufficient per sc to establish ijtinicdiately a right 
of sovereignty over, or a valid title to, areas so claimed and did not require to be 
supplemented by the performance ol orhet acts, such as, for example, ‘effective 
occupation.’ A right or title so ac<iuired and csrablislied was deemed good against 
all subse(]uent claims set up in opposition rhereio unless, perhaps, transferred In' 
coiuiuest or treaty, rclinciuislteil, abandoned, or successfully opposed by continued 
(»ecupation the part ot stmie other state. Naturally enough, the details of these 
formal ceremonies of taking of posses.%ion did vary, often quite Ttiarkcdly, among 
the various nations concerned, bur still, and most irnportant of all, what may be 
termed the ultimate legal elTeet rhererd' was the same, ritus, the Portuguese and 
the French . . . were iisuaiK c<»nteftt with the perfornumee of ceremonies very 
simple in nature, such as the mere erectinji of a cross or other monument l)earing 
the ro\al arms. The Durcli also adhered t*! the simplicities and usually erected no 
religious symbols whatever. On the other Ivatuk the Spanish and the K.nglish 
iisualK employed a considerabl)' greater degree of formalit>' in their cerenifaiies, 
the fortuer i)arricularly being accustotned to obser\e art elal)orate ritual.-' 

Discussing coilificaiitui of international law, tite rnited Nations Secretariat wrote: 
“ I'here has been general recognition (»f the rule that a State must not permit the 
use of its territory for purposes iniuriou.s to the imeiesis t)f oiliei States in a manner 
contiai)' r<t international law. I'his rule has been applied, in parricul.ir, with regard 
t«» the dur>’ of States to prevent hostile expeditions against the tetriti)r> of their 
neighbors, riie relcNaiu rules of law have found fivqiiem expression in the Foreign 
F.nlistmeru Acts of the United States and C l real Britain, they have also been embodied 
in the criminal legislation <>f a number of other States. Some of the main aspects 
4>f this parr «»f international law have found expression in the C'onvcnrion on Duties 
and Rights of States in the i'vem <if C'ivii Strife incorporated in 192S in the Final Act 
nf the Sixth International (^inference of American States and subsequently ratified 
by a nnniber of countries, 

“In the .same categ<»ry of duties grounded in tlte exclusive jurisdiction of States 
over their territory may be considered the obligation of the State to prevent its ter¬ 
ritory from causing economic injury t<» neighborirtg territory in a manner nor permitted 
by internatiiuial law. Tite award in the Ti\iil ^Smelter Arhitration ca.se— in w’hich 
it was held that a State is responsible for injtiry d»»ne to the neigitboring territory by 
noxious fumes emanating from works operated within the State • -provides an in¬ 
structive example of this categ<»ry of duties. "I hey include a great deal of what is 
known in the common law c<nrntries as the law of nuisance. 1 hey comprise the 
obligation to take measures both a prevenrive nature and of active co-operation 
with <»ther States against the spread of disease and epidemics. They cover the duties 
t)f States with respect r() the use «»f the flow- c'f international and non-national rivers 
in such matters as the polluricui of and interfeienco with the flow of rivers. A sub¬ 
stantial body of diplomatic correspondence, indicia! practice and doctrine has grown 
anuind this sii!)iecr, which is of consideraltle economic importance and urgency. . . . 

fTliisl branch of the codified law w’onid also suitably regulate the followitig two 
other matters: The first refers ro rite obligation of Stare.s ro refrain from, performing 
jurisdictional acts within the rerrinmy of other Si.ires except b\' virtue of a general 
or special permission. Such acts include, for instance, the sending of agents for the 
purpose of apprehending xvirhin foreign territory persons accused of having ecuumirted 
a crime. The second bears upon the ipiestion of the diit\- of courts to refrain from 

»Pp. 148-149 (1918). Quoted by permission of tlic Columbia University Press. 
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exercising jurisdiction over persons apprehended in violation of the territorial sov¬ 
ereignty of other States or, generally, in violation of international law. . . . 

The qiiestiiuis enumerated in this section--the law (tf hostile expeditions, ohligaiion 
in ease of a civil war, injurious economic use of terriinrx', the law rtf nuisance, in* 
proper iiiicitcrence \\iih the ihnv r>f ri\e!s, exercise o| juiisdicrional .urs v.iilnu 
foreign lerrltorv', and iurisrlictiiMi of cmuiiis with regaui to persons apprelunilerl in 
violation of foreign srivereignty — seem to represem an unconnected series ol rpies- 
cions. In reality, they form parr of one aspect <^f international law as to which there 
exists already a substantial body of practice . . [which is referred to as the “law 
bearing upon the obligations of rerrintrial sovereignty in the inrc*rcsr of orderly neigh¬ 
borly intercourse ami relations'’!. Ihiired Nations Secretariat, Sun'cy of InterHtitional 
Law, I'W (I'.N. document A Rcv.I, pp. 34-.>5). 

Polar Regions — Editorial Note.*" The results of Arctic and Antarctic ex¬ 
ploration, and the changed conditions due to the development f»f a\ iation, to¬ 
gether with strategic considerations and the search for natural resources, have 
made the question of territorial sovereignty over polar and subpolar regions one 
of increasing practical concern to numerous M.atcs. As MmIc states: 

*] lie accjiiisition (d J'iglirs of sovereignty over polar areas is complicau'd b\ foiu 
considerations: Jirsi, the circumstance that the objective, especially in the Arcru' 
regi<»ns, may be an area <if which the surface al»ove iIk* level of rbe sea is ice radiei 
than land; sccondlx’, the ]ucferment of initial claims is made at a time when tin 
rc(|uirement:s of intcntarirutal law in relation to tlie ac(]uisiti(»n of orijrinal rights of 
sovereignty arc fairi\‘ w-..!! uiuler'iood, and >et wiiieh in tlic ct<iirsc <»f rju ir evi-lution 
there lias been slight occ.isi(<n to apply or adapt to polar an as; rhirdK . ?!ie c -.ivnng 
inability of a claimant srare, b>' ieaM)n of climatic conditions, to attain ^ucli i Kind 
and degree of control o\er a p»flar region as acknowledged to be essential lor the 
perfecting of a right of S'..verejg:nTV (wer an area in non-ptilar regions: aiui, fourrhlv. 
the fact that certain polar areas are a natural or geograjdiical prr»l(»ng;irion «>f oiliers 
outside thereof which arc aciNiuAvleilgcd to l)e!ong to particul.sr st.ates. . . . W h.etlu ; 
the prdar areas as sucit m;u' !>c subjected to rights of so\vrreigtitv' afipears no ’ungci 
to be a mr>or question. States are in fact asserting rliat rlicy ma\' be; and th.at is 
decisive.^ ^ 

In the case of Arctic areas practically all discovered land areas arc now claimed 
bv r)nc or more states, f)n the basis of discovery, occiqoiion, av the “sector prin 
ciide.’' .\ccording to tlic latter scheme, “rite State concerned, sm h as (/anada, ma\ 
cl.iitn all of the area between a l»aselinc coimcciing the meridians of longituvli' 
marking the limits of its easierlx' and westerly frontiers and extending as far n<»rth 
as the final intersection of those meridians at titc North Pole.” *- Senator Poirier 
on rel)niarv 20. 1907 introdticed n morion to this cfTcc't in the Canadian Senate, 

Among the works d<‘;i!ing wi»li pol.ir regions, sco \ flv ik*, ///.\'/c/'/V/z/j/ A.jic ' 4^ <‘2i! 

cd., IW'i, I'.irgily li.is:-d on I'j fowa f .. Rev. Ikdch, ‘ I lu- Arctic .md Aimutlic 

Regions and rlu: h:i\'. of X:ilioiis,“ 4 . /w. /. Ifif'l f iVKO; AIlIKr, '■politic;il Rights in the* 

Arctic." 4 Lorr'ivyi el/[am 47 Litkliriiie, “Rights over the Anrit-,” /In/. /. l/n'l /.. 

70.4 (IV.'O.i; SitK:d..l, Ar:fni>:!ion nf Sf.vcrciyj/ty over I'oljr Rcyifi/fy Rtrvcs, “.\iu:irciic 

Sectors,*' 44 Ay//. ]. L/t'l L. 110 Jessup, ‘‘.Sovercig/uv' in Anr.uctic;i,'’ 4i .////, I. Int'l L. 

117 (PM/;; ntifc, 1 Ir/t'l A-. Q. *’4 M947/; J. Daniel, “C>>nflii‘i of Sovrrcignrles in the. .Arttarctic.” 
3 Ycarhooh of World .■Iftaiii 241 (1949); C.^h;ur;;ris, “.Atrar.ilasian (daltJis in .Aniaicriia,” 11 
L Co///}). Ley C‘ h/tl L. ''d scr.) lift (1929); (Hiancris, “ Tlu; (auuiiHMiw ealih of Austniia and 
.Antarctica,” r'>7 lirit. Y.U. Ii/Yl /.. 177; note, > Revh/a .dryen/i//a dc Dercebo In/en/anonal 6>9 
(1940); R. l)«»llot. “he Drf)it Intcrnnrituial des r.sp.ues Pc laircs,*’ Ac .idc'mie de Droit Interna' 
lional. 75 Rcc/ieil des Cours 115 (1949''!!). 

" 1 Interiutional Law 347 f2d cd. 1945). Quoted with penni.v.ion of I/urle, Rrown (>». 
p 349. 
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and although no formal action was taken, I lydc states that “Canada is understood 
to approve generally of the sector system,” hut “ap}>ears . . . to deem it necessary 
to fortify its position by other processes, and nt endeavor in fact to exert a degree 
of administrative control over adjacent polar areas v. hich it claims as its own.” 
Following annexation in 1916 by the Russian government of Arctic islands 
lying near the Asian coast as constituting “an extension Northward of the Con¬ 
tinental tableland of Siberia,” and a ftirther claim in 1924 that these islands lay 
west of the boundary between Alaska and Siberia under the Trcat\’^ of cession 
of IS^>7, by a decree of April 15, 1926 tlie Soviet (lovermiient claimed sf)vcreignry 
over “all lands and islands already discfnereti, as w ell as those which arc to !>e 
discovered in the future,” I\ ing in the “Northern Frozen Ocean” north of the 
U.S.S.R. within the limits between aZ"' 4' 35" E. and 168'49' 30" W., except those 
recognized by the U.S.S.R. as the territory of .any foreign state.’^ It appears that 
Norway opposes the “sector princi[)le” in the Arctic, and that the I'nited States 
has never indicated its approval. Possible merit might be seen in the idea that the 
stale to \\ hich such Arctic areas arc contiguous is in the best position to exercise 
control over tbem; but with tcchiU)logical advances in aviation this may l>c 
dubious in tact. 

The chief imernational adjudication regarding polar territories is the Eastern 
(iici'i/l infl Case decided l)y the Permanent Onirt of International Justice in 1933.’^ 
Although (ireenland had been claimed b\* Denmark, in 1931 and 1932 Norwegian 
dtcrees placed portions of eastern and southeastern (ireenland under Norwegian 
sovi'ieignrv, Norway contending that these portions of tlic island were ttrra 
nniUrs rather than Danish territory. Both stales being bound by the “Optional 
clause,” Denmark instituted proceedings before the Permanent Court of Intcr- 
nation.i! justice against Norwas. which brought counter-proceedings. The Court, 
b\ 12 votes to 2, upheld the Danish claim to the entire island on the basis of 
Danish exercise of authority there. l^»iniing to the fact that until 1921 no state 
liad dis|mtcd Danish sovereignty Mver llie entire island, and that until 1931 no 
other claim sovereigntv had been made, the (2oiirt said: “It is impossible to 
read the records of tlie decisions in cases as to territorial sovereignty without 
obsi-rving tiiar in m;m\' cases the tribunal has been satisfied with very little in 
the w ay of the actual exercise of sovereign rights, i)rovided that the other stare 
could not ir.ake out a .superior claim. 'I'his is particularly true in the case of claims 
to sovereignty over areas in thinly populated or unsettled countries.” 

In the Antarctic, Ii\dc points out, there is less basis for the application of a 
“.sectm- principle,” since “ Fhc south polar region is itself on continent that .stands 
aloof and dctaclied from any other.” Its areas “are relatively remote, and sepa¬ 
rated bv liroad expan.scs of water from the territories that are acknowledged to 
belong to claimant States. 'Mius they ofTcr no room for the invocation of theories 

»3/./. p. 350. 

/t/.; 1 1 liu'kw'orih, Iincr/.’.niufi.il I -kil, *4(»3 ll'MiO; I .iKluinc, “Jtiudas t»v«T the Arctic,” 
2A Aiu. /. int'l /.. 70' (1*^'0). 

StT. A/H, N*>. g ' I IuOmmc \\ If IIJ Cttitn tirnorfs SI unJ MS. Sc<; Fiimiss, “I'hc 
Dispute Hctwi cii Dt nni.iik .iiul Nonvax (»ver rhr ,Suvereii»nrv i>l 1 .ist Cln cnlaiul,” 16 Am. /. 
hn'l L. 46V (iv>2j; 1 lydc, “ I hc ('ase (2t)nccrning the l.ej^al Status of CljcenlanJ, ” 11 Am. j. hn'l 
/.. 712 (IVCD; 1 I lackw orth, Intelluttional l.tnv 471 474 (1944). See p. 

Rcgariling claims to Spir/hcivcii, Jan iMaycii, Wraiipd Island, Herald Island, etc., see 1 
Hackworih, International l.aiv 464 46S, 474M76. See also Smcdal, Acquhition of Sovereij^fity 
over Volar Areas (1931). 
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of continuity or contiguity.” Another complication arises from the dispute be¬ 
tween Argentina and Great Britain concerning sovereignty over the Falkland 
Islands, which ha\ e in fact been held by the latter, t()gcthcr m ith their appendages 
the South Orkne> s and South Shetlands.^*^ It appears that the British Government 
by I.ettcrs Patent of lul\' 21, IWS and March 2S, 1917, claims as the “Falkland 
Island Dependencies'’ all territories between 20°W and 50 TV which arc south ol 
the 50th parallel, and all territories between 50" \V and 80" W which are south of 
the 58th parallel. As the R«)ss Dependency, ndniinistercil by New Zealand, fi’reat 
Britain claimed by Order in C'ouncil of July 30, 1923, “all the islands and terri¬ 
tories" between 16()‘F, and 15(T\V which are south of 60"S. This area includes 
the “Little America" post used by the Byrd expeditions of the Ihiited States. 

France, by decrees of March 27 and November 21, 1924, laid claim to Adtdie 
Land on the I^asis of alleged discewery l\v the French d'Urville in 1840. one da\ 
after the American W'ilkes saw the Antarctic Continent; and placed it and various 
islands under the administration of Madagascar. A decree of April L 1938 speci¬ 
fied the boundaries to include all islands and territories to the south of 60 S, be¬ 
tween 136T7 and 142' F. A British Order in Council of February 7. 1933 declared 
that territorv and islands, other than Adclie Land, lying south of 60'-’S and 
between 160 E and 45"F, was under British sovereignty, and assigned them to 
Australia. Norw ay, ha\ ing asserted sovereignty over Bouvet Island in 1928 
and Peter 1 Island in 1931, in an Order of C<»uncil of January 14, 1939 declared 
that Norw’cgian sovereignty extended over that part of the Antarctic mainlanci 
extending from rl^e Falkland Islands Dependencies in the west to the Australian 
Antarctic Dependency in the cast ( 20'‘A\" to 45‘ I'). In 1939 unofficial (Lennar, 
sources indicated that a German claim would be made to areas w ithin the assertea 
Norw^egian sector. More recently, official Argentine and Clhilenn claims ha\c 
l)ecn made tf> territor\ south of South America, which claims overlap somew hat. 
all of the Argentine claims and mf)St of the Chilean lie w-ithin the British-claimed 
Falkland Islands Dependencies. I'hc area xvest of the Chilean claim and ca.st of 
the Ross Dependenev, in which area various cxpl<»rations were comlucted b\ the 
Americans Byrd and Idlsworth, appears to be the only part of Antarctica to 
which no government has as yet laid an official claim. 

Fhe controversv bctwTcn Great Britain on the one hand, and Argentina and 
Chile on the other, regarding Antarctic claims wdiich ovcrl;i[>, has caused con¬ 
siderable recent discussion. The British suggestion that the ([ucsiions be taken 
to the International Court of Justice was unacceptable to ibe (nher two states 
Attempts w ere made, w ithout success, to have the matter of the Antarctic taken up 
by the United Nations C^eneral Assembly. A Departinenr of State press release 
of August 28, 1948 indicated that: “The Department of State has approached 
the Governments of Argentina, Australia, Chile, France, New Zealand, Norway, 
and the United Kingdom informally with a suggestion that a solution for the 
territorial prolilcm of Antarctica be discussed. It is the viewpoint of the Depart¬ 
ment of State that the .solution should be such ns to promote scientific investigation 
and research in the area. The Department of Stare has suggested that this can 
perhaps be done mo.st effectively and the problem of conflicting claims at the 

1 international Laie 559-351 (2d ed., 1945;. QikiicJ w ith pcmlis^i^l!l of l.iirN*. Pirown \ (!o 
If* 1 Moore, International La^iv 876-S90. 

1 I liit'ku orth, International Law 468. 
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same time solved through agreement upon some form of internationalization.” 
Argentina and Chile both disapproved this suggestion.-’ 


Note 

J’lic foJl(»\ving extracts from correspondence will sIwun certain views with respect 
to polar teiTitories, particniarl)' in the Anarctic; the> are (pioted from 1 Ilackworth, 
/aYic 45^ 459. 

■‘It is the opinion of the Department that tiu* disco\ery of lands unknown to civil¬ 
ization, eNen when c<Mipled wiili a b>rmal takinf^ of possession, does not support a 
valid ejaim of soxereignry unless the ilisc<»ve!y is billowed b>' an actual settlement 
of the discoxered counrrx. In the absence of an act of (iongress assertative in a 
domestic sense ol domimon over W ilkes Land this Department would be reluctant 
to declare that the I nited Stales possessed a ri^ht of sox ereigniy over that territory.” 
Secretaix 1 lui^hes to A. W’. Prescott:, May IS, 1V24. . . . 

'in the pemiltimare paraj^raph of your letter you state that, in order to avoid 
any misunderstanding, you would aild that iiossession of all the land which Mr. 
Amundsen max discover will, of course, be taken in the name of Mis Maiesty, the 
King of Norwnx'. In nix' opinion rights similar to those which in earlier centimes 
were based upon the nets of a discoverer, followed l>y «)ccupation or setilcmenr con- 
sumniaied ar long and uncertain periods therealtcr, are not capable of being acquired 
at the present time. i'oda>, if an explorer is able to ascertain the existence of lands 
still unknown to civilization, his act of so-called discoverx’, coupled with a formal 
taking of possession, would have no significancv', sa\e as he. miglu herald the advent 
of the settler; and xxhere for climatic, or other reason actual settlement xxrudd be an 
impossiliihix', as in the case of the Polar regions, such cmluct on his part w'ould 
alford frail support for a reasonable claim (»f .sox ereiLnitx'. I am tberefore compelled 
to stale, without now ailverting to other considerations, that this Ciovernnient cannot 
admit that such taking of possession as a discoverer by Mr. Amundsen of areas ex- 
|»lnred l»y him could cstal>Iish the basis ('f rights of sovereignty in the Polar region, 
to which, it is underst<iod, he is about to depart.” Secretary Mughes to the Norwegian 
Minister, II. M. bryn, April 2, P^24. . . . 

. I have tlic honor, acting under instructions from my ("iovernment which has 

been maile acquainted xxiih Your I'xccIIcncy's note of April 2, P^24, t(» sax' that the 

N'orxxegian riox'crnincnt xxishes to emphasize, in order tliat its positiiu* in regard 
tu this (luestitin max not be misunderstood, that when in the l.cgarion’s note of Feb¬ 
ruary 25, 1924, the statement was made that possession of all the land, which might 
he tliscovered bx' (Captain .Nnuindsen, would be taken in the name of his Maiesty the 
King of Norway, this did not involve that the Norwegian Government had the in¬ 
tention to invoke a possible discovery of new lami as a basis for a claim to sovcrciunry. 
It onix meant that the Norwegian (Tovernment claimed the right to priority in 
:u<iuiring subsequently the sovereignty by settlement or by other procedure sanctioned 
hv lnternati<»nal I.nxv. .My Cr>vernment wull at a later dare, if occasion should arise, 
rake np for further discussion the considerations and principles set forth in Your 
FAcellency's above mentioned note.” Mr. Bryn to Mr. Hughes, November 12, P>24. . . . 

In 1929 the N«>rwegian Minister communicated a note to the Secretary of Stare, 

reading in i>arr as folloxx’s; 

'Fhe Norwegian Government lias taken it for granted that the Government of 
the I’nired States of America, whichever [whatever] intentions it may have to 
claim snxxreignty to certain parrs of the Antarctic regions, . . . does not intend 
to base such possible claims tcv sovereigntx' or claims of priority tt) soxereignty in 

19 Dept, State Uttll. 

21 Jvnjilish texts or translations of documents regarding claims to the Antarctic areas arc 
nuhlishcd in United States Naval War College, IvfermtwitaJ Laiv Donimeiits I94S-Jm, pp. 
217-245. 
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rile ik>uth Polar Regions upon the flights of Coniniandcr Byrd. In any case, the 
Norwegian Government assumes that possible claims of this nature do not comprise 
any part of the territory immediately circiimiacent to the South Pole, which as 
will be known, was taken possession of in the name of the King of Nor\^•a^' hy 
Captain Roald Amundsen in December 1911, uiuler the name of Haakon XMl’s 
Plateau, nor to comprise the territories on both sides of Captain Amunilsen’s 
route to tlie South Pole south of Edward VIPs Land and including i.a. Queen 
Alauds Range. 

My Government has instructed me to add that wliile it is not its intention at 
the present time to claim sovereignty to the territories referred to abo\e, it con¬ 
siders that the said discovery and anncxati<»n c(»nsritute a valid basis for a claim 
(if priority to acquire such territories whenever the requirements of international 
law as to elTectivc occupation of a new territory shall have been fulfilled. 

In reply Secretary Stimson said: 

My intentitm has been called to your note of April 15, 1929, regarding Com¬ 
mander Byrd's scientific expedition into the Antarctic regions. . . . 

The reference to your Govcrnu’cnt’s statement regarding the basis for a claim 
of priority to sovereignty over certain enumerated territories, as indicated (ui 
page two of your note, has been noted, but since it is assumed that this was men‘lv 
iirought to the Department's attention for its information, no comment by the 
Department would seem to be called for at this rime. 

Minister Bachke to Secretary Stimson, April 15. 1929, and Mr. Stimson to Mr. 
Bachke, December 7, 1929. . . . 

. . Despatches and publications of Admiral Byrd indicate that fie has claimed 
for the United Stares all territory he has discovered or e.\ph»red to the east of 
150'" west longitude during his two Antarctic expeditions and that the name ‘Mari(' 
Byrd Land' has been applied to all such territory." Secretary Hull to Kepresenta- 
tivc Dunn, .March 28, 193/5. . . . 

In response to in<]uiries concerning sovereignty over “Little .Xuurica," the De¬ 
partment of State pointed out that Admiral Byrd claimed for the United States all 
the territory explored liy him cast of longitude ISO'XX’. (“Marie Byrd I. and") but 
that “Little America" is .situated to the •nest of longitude 150 and therefore would 
nor he included in the territory which he had claimed for the United Stares. Assistant 
Secretary .Mo(»re to Miss Flf»rcncc Hclland, June 8, 1936, . . . 

On January 29, 1934 the British Amhas.sador in Washington addressed a note to 
rhe Secretary of State, reading in part as follows: 

The United Stares Government will dcjubticss be aware that an expedition to the 
Antarctic led by Admiral Byrd left New' Z.caland on December 12rh for a base in 
Ross dependency which was established on his previous espedition in 1928-29. 

His Majesty's Government in New Zealand understand that the expedition has 
the official backing of the United States Government and in these circumstances 
they feel it necessary to stare that their attention has been drawn to articles in cer¬ 
tain newspapers reporting that it is intended to esrahlish a post office at Admiral 
Byrd’s ba.se in Ross dependency and that certain niemhers of the expedition were 
before leaving the United States formally sworn in before the l*osrmasrer CJeneral 
of the United States with the ohject of acting as postnuisters at this post office. It 
is also understood that special stamps in connection with the expedition have been 
issued by the United States (lovi rnmeiii, and it lias been reported that these will be 
used to frank letters posted at ilie ( xpediiion’s base. W hile llis Majesty’s (hivern- 
meru in New /ealand iec<igiii/e ibaf s(»mr idlowancc must be made for the abseru e 
o| ordinaty postal facilities in Koss dependency, tlie\' would point out that if tin* 
United States (iovenitneni were to sanction flu* usi- ol L'nited States fiostage stamp*- 
there without permission from the sovereign Power, sm h acts could not be rr- 
garded otherwise than as infringing the British sovereignty an»l New Zealand ad- 
iiiinistrarive rights in the dependency as well as the law's there in force. 

Although it is understood that rhe expedition is operating a wireless station in 
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Ross dependency, no license for sucli a station was applied for, and similarly 
although it is understood that United States aircraft are being iniixjncd into tlie 
dependency for the purpose of making digdits in or over its terriroi)', the coni' 
peient authorities received no application lor pcn:.i >',nv mu fi ilii;:brs. Since 
nil his previous expedition Admiral Byrd i .iud n w n lr .s srniinij at his base 
and carried aircratt to the depeiideney, and \\;!s not then rKpined to obtain a 
iicense or formal permission he may have tlioiight it umiecessary to do so on this 
occasion. His Alajesty’s Cjovcrnmenr in New Zealand are indeed willing to regard 
their offer of facilities as covering n(»\\, as on the previous expedition, permission 
both for the wireless station and for the Higlus over the dependency, but they 
would nevertheless point out that they would Iiave preferred prior application to 
have been made to the competent authority by or on behalf of the expedition in 
accordance with the relevant legislation applicable. 

His Maiesty's Governmenr in New Zealand are nor aware whether the expedition 
t<» the Ross dependency led by Air. Lincoln I'.llsworrh is ]>rocctMliiig under the 
ausiiiccs of the Uiiired Slates (i(t\ernmenr, luit should this be the case they wish to 
draw the atrciui()n of the I'nittul States (I'overnnieiit w the same points in coniiec- 
ricjii with the <»peraiion of a \\ ireless station and aeroplane flights. . . . 

On reliriiary 24, I9.>4 tlie Department sent the following reply; 

I desire to assure you that arn facilities given to the expetiirioii by the New 
Zealand aurhorities are gieaih' appreciated. It docs nor seem nccess.iry at this lime 
lo enter into a discussion of the interesting questions which arc set forth in your 
note. I hj\ve\ er, I re ;cr\e all rights wliich the Lbiiretl States or its cili/eiis may have 
with respect to this mm ter. . . . 

On November i4, 1V34 the folKiwing informal note was sent to the British Ambas¬ 
sador: 

Referring lo your recent inquiry, I beg to inform you that so far as 1 am advised 
the onl\’ action taken by my Cjovcninieiit relative to the lUrd Expedition to the 
Antarctic since >’our note of January 29, 1934, and my reply thereto of February 
24, 1934, consists in the l^isim.aster General of my Government having instructed a 
reiJrcscntative of his Department to proceed to Little America, Admiral Byrd's 
base, ‘‘for the purpose of assuming charge of the handling of the mail at that place.” 

It is understood that His Alajcsty's Government in New Zealand bases its claim 
of sovereignty on the discovery of a portion of the region in question. While it is 
unnecessary to enter into any detailed discussion of the subiect at this time, never¬ 
theless, in order to avoid misapprehension, it is proper for me to say, in the light of 
long established principles of international law , that I cannot admit that sovereignty 
accrues from mere discovery unaccompanied by occupancy and use. 

in reply, the following note, dared December 27, was handed to the Secretary of 
State by the British Amba.ssatlfH- on December 29; 

W'irli reference to the letter which you were so good as to address to me on 
Noxember 14th last, ] have the honour, under instructions from His Maiesry’s 
Principal Secretary of State for Foreign Affairs, at the instance of His Maiesty’s 
Government in New Zealand to inform you that the supposition that rhe British 
claim to sovereignty over the Ross Dependency is based on discovery alone, and, 
moreover, on the discovery of only a portion of the region, is liased on a misappre¬ 
hension of the facts of the situation, 

2. The Dependency w as esrablished and placed under New^ Zealand A Jminisrra- 
non by an Order in G»uncil of |923 in which the Dependency's geographical limits 
were precisely defined. Regulations have been made by the Clovernor General of 
New- Zealand in respect of the Dependency and the British title has been kept up 
by tlie exercise in respect of tfte Dependency of administrative and governmental 
pow'crs, e.g., as regards the issue of whaling licences and the appointment of a 
special officer to act as magistrate for the Dependency, 
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3, As 1 had the honour to state in my Note No. 33 of January 29th last, His 
Majesty's Government in New Zealand recognize the absence of ordinary postal 
facilities in the Dependency and desire therefore to facilitate as far as possible the 
carriage of mail by United States authorities to and from the Byrd Expedition. 
As regards Mr. Anderson's present mission, they iindcrstanil that he is carrying 
letters to which arc, or will be, atlixed special stamps printed in the Lhiited States 
and that these stamps arc to be cancelled and date-stamped on board the I'Apedition’s 
vessel. 'Fhey also understand that these stanij>s arc intended to be commemorati\c 
of the Byrd Expedition and have been issued as a niarier of philatelic interest. 

4. In the above circumstances His Maiesry s Government in New Zealand have no 
objection to the proposed visit of .Mr. Andersitn. *rhe>' must. In)w ever, place it on 
record, that, had his mission appeared to them to be designed as an assertion of 
United States stuereignt>' over any part of the Koss Dependency <ir as a challenge 
to British so\ ereignty therein, they would have been compelled to make a protest." 

On February 7, J935 the folhjwing note was atidressed to the British Ambassaili) 
by the Secretary of State: 

I have receixed >our note No. 402 dated December 27, PAH, concerning the 
British claim to sovereignty over the Ross Dependency. It is noted that lbs 
Majesty’s Government in New Zealand have no objeerion if» the [U(»i>»>s( d visit oi 
Mr. Anderson. 

The Government t>f the United States ciuisiders that no useful purp^.’se w ould be 
served by a discussion at this rime the questions raised in xdur note. In the 
circumstances, 1 ci»nsider it desirable merely to reatlirm the statement ctuttained in 
my note of Februar\' 24, I9H, to the elTect that the United States nsei xes ai! riuhis 
which this country rir its citi/ens may have w ith respict m rlu- matiei. 


HAI.E. IXri KNATIONAI. l.AW ■ 

8th ed., pp. 143, 144. Higgins, eil. Oxford: (dareiidon Ihess, 1924 

Title by prescription arises out of a long-ctmtinucd possessif)n, w Ik rc no oi ig 
inal source of proprietary right can be slv)\vn to exist, or w here possession in the 
first instance being w rongful, the Icgiritnare propi'ierr>r has neglected to assert his 
right, or has l)ccn unable to do so. . . . The object of prescri})tion as between 
states is mainly t() assist in creating a stability (»f international order which is of 
more practical advantage than the bare possibility an ulriinate \'ict(Uy of right. 
, . . Internarionall\- . . . prescription must be understood not onl\' to confer rights 
when, a.s is the case wdrh several European countries, the f>riginal title of the com¬ 
munity to the lands which form the territory of the state or its nucleus is tor) 
mixed or doubtful to be appealed to with certainty; or, as has sometime occurred, 
w hen settlements have been made and enjox cd w ithout interference w iihin lamis 
claimed, and perhaps originally claimed with right, by states other than that 
forming the settlement; but akso to give title wlierc an immoral act of appro¬ 
priation, such as that of the partition of Poland, has been cfFcctcd, so soon as it 
has become evident by lnf)se of time that the appropriation promises to be per¬ 
manent, in the qualified sense w hich the word permanent can bear in international 
matters, and that other states acquiesce in the prospect of such permanence."'* 

--Used with permission of the (Jiarendon Press, Oxford, Ijigland. 

-»See I Moore, Internatioiial Laiv 293-297; 1 Hackxvorth, hitermtional Law 432-442; 1 Hyde, 
International Law 386-390 (2d cd., 1945). 
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Note 

Virginia z\ i'cnnessc(\ HS VS, 50.> (1893) is among tlic cases applying the notion 
of prescripti»m ro inrer-state Ixtundarics. The boundary was based on tliar in the 
colonial charters, which called fc»r a due west line along the parallel of 36'' 30' norrh 
latitude. AVhen this line was run by botindary commissioners between 1800 and 1803, 
they found ihar an earlier line had been surveyed too far north, and so agreed on a 
compromise line somewhat north of the true parallel. Though this line was long 
ac«iuiesced in, \'irginia finally brought an action asking that the boundary be established 
along the parallc*! of laritude called for. Refusing to depart from the old accepted 
boundary, I'ield, J., said f(»r the C^iurt: “Indepentienrly of an\‘ effect due to the compact 
fof 1803] as such, a boundary line between stares or pnn inccs, as between private per¬ 
sons, which has been run out, located and marked uprm the earth, and afterwards recog¬ 
nized and actpuesced in by the parties for a baig course of years, is conclusive, even if it 
be nveerrained that it varies s(»itiewhaf from the cfnirses given in the original grant; and 
the line so established takes effect, not as an alienation of territory, bur as a dennition of 
the true and ancient boundary.’' *■* Compare this concept with that of adverse possession 
in tin* comnKMi law 


Acnction — Editorial Note. Accretion is the addition of new territory to 
the terrirnrv of a state by operation of nature, as by the drying up of a river or 
the building up of land where the sea recedes or is filled in. The most frequent 
case, alnrtg boiiiular\' rivers, is covered in connection with boundaries, p. 294 
i/ifni. In the case of The Amm, 5 C Rol). 37? (1805), the British High Court of 
Admirnltx' held that a capture bad been improperly made by a British privateer 
off the mouth of the Mississippi River, since it was seized within three tuilcs of 
a mud island off shore, “coiiipo.scd of earth and trees drifted dow n bv' the River.’’ 
Sir W’m. Scott said, delivering the itidgment: “It is contended that these arc not 
to be considered as any parr of the territory of America, that they are a sort 
of ‘no mans land,’ not of consistency enough to sui^port the purposes of life, 
uninhabited, and rcsorretl ro, only, for shooting and talcing birds nests. ... I am 
of a different opinion; I think that the protection of territory is to be reckoned 
from these islands; and that they are the natural appendages of the coast on which 
thc\ br>rder, and from which indeed they arc formed. . . . Consider what the 
consequence would l)C if lands of this description were not con.sidcied as ap¬ 
pendant to the main land, and as compri/cd w’ithin the bounds of tcrriror\\ If 
they (In not belong to the Ihiitcd States of America, any other power might 
occup\’ them; they might be embanked and fortified. M'hat a thorn w^oiild this 
l)e in the side of America! . . . 'Ehc possibility of such a consequence is enough 
to expose the fallacy of anv arguments that arc adilrcsscd to show, that these islands 
are not to be considered as parr of the territory of America. Whether they arc 
composed of eart h or solid rock, will not vary the right of dominion.” 

••■♦('iiing. inter IVnn \. I.urii B.iltiimnv. 1 .Sen., I ng. Rvp. 1133 (17>0); Khiulc 

Island v. Massachusetts. 12 Per. 657, 7H (U.S.. 18^8), and 4 Huw. 5‘M, 63^ (U.S., 18^5); Indiana 
V. Kemneky, 156 13.S. 479, 510 (1890); 2 Vattcl, Droif iies dens, chap. II, sec. 149 (1758); 
Wheaton, Liiv?, p. 2, eh. 4, see. 164 (ISV*). 

Recall the case of Italy (Genrini) v. N’ene/iiela, p. 37 s/tfira, w here the international 
law idea of “extinctive prescrij>tion" may he compared with the domestic notion tif statutes of 
limitation. Cf, \’crykios, /..7 Vrcscrityiion cn Droit hitcrvatiomil Puhlic (1934). 

'•^♦*Sce also Secretary of Stare for India v. R.io, 11916] Ind. App. 192. 
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Cession. 


I HACKWORl H, DIGEST 421-422 


Cession of terrirory involves the transfer of sovereignty by means of an agree¬ 
ment between the ceding and the acquiring states. It is a derivative mode of 
acquisition. The cession may comprise a portion only of the territory of the 
ceding state or it may comprise the totality of its territory. In the latter situation, 
as for example in the treaty of August 22, 1910 between Japan and Korea, the 
ceding state disappears and becomes merged into the acquiring state. 

The consent of the population of ceded territory is not essential to the validity 
of the cession, although Grotius (bk. II, eh. vi, sec. 4) apparently held the op¬ 
posite view . It is w orthy of note, how ever, that in recent years cessions of terri¬ 
tory have frequently been conditioned upon the will of the people as expressed 
in a plebiscite.-" 


Conquest. 


liRIKRLV, LAW' OF NA HONS 
2iid cd., p. 124. Oxford: Clarendon Press, 


Conquest is the acquisition of the territory of an enemy by its complete and 
final subjugation and a declaration of the conquering state’s intention to annex 
it. In practice a title by conquest is rare, because the annexation of territory after 
a w'ar is generally carried out by a treaty of cession, although such a treat)' often 
only confirms a title already acquired by conquest. 


Note 


in Oppenheims International /.iv;:* *'** it is said that: ‘T he reeo^miti(»n f»f »-itlc by con¬ 
quest was, prior to the Ctnenant of the League, the Charter c»f rlie I'nited Nations, and 
the General Treaty for the Renunciation of War, the necessary result <»f the ad¬ 
missibility of the right of war as an insmimcnr both for enforcing the law' and for 
changing existing rights. . . . The position has, it is subinitrcd, undergone change as the 
result of the Covenant of the League, the Charter of rlie I’nited Nations, and in 
particular, of the General Treaty for the Renunciation of W’ar. In so far as these in- 
stninicnts prohibit war, they probably render invalid conquest on the f^art of tiu? state 
w'hich has resorted to w ar contrars- to its obligations. . . . I'hc so-called drier tine ol 
non-recognition docs not render such conquest illegal; it is an ann<»vincemcnr of the 
intention or the assumption of an obligation not to validate by an act of rccr^gnirion, 
claims to territorial title which originates in an illegal act and which is, acc<»rdim;Iy, 
itself invalid.” 

Article 10 of the Covenant of the League of Nations provided that: “The Members 
of the League undertake to respect and preserve as acninst cxtc'rnal aggression the 
territorial integrity and existing political independence of all Memhers of the League.” 
On August 3, 1932, the nineteen other .Air.eriean Republics (including the Tnired 
States) transmitted to the governments r^f Bolivia and Paraguay a dr claiaiion whicii 
stared that: “ I he Americafi narioiis further declare that they will imi recognize an\ 
Territorial arrangements cif this emuroversy fihe rdiac«»] which has not lieeii obtained 

See S. Wambaugh, Mono}*raf^h on Vlchiscites (1920); VV'ainliamrli, Vlchisritca smcc the 
World War (1933). 

2^ Used with permission of the Clarendon Press, Oxf<»rd. 

2®Vol. I, 5 241a (LauterpachPs 7th cd., 1948). Quoted with permission of Longmans, 
Green & Co. 
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by peaceful means nor the validiry of territorial acquisitions which may he ohrainco 
through occupation c»r conquest by force of anns.”-'^* 

Ill the “Argentine Anri-War 'Treaty” signed at Rio dc Janeiro ()ct(»her 10, 1933 
and adliered to by llie I 'niied States on August 10, 1934, the parties agreed ritat, “ Tiicy 
ileclaie that ns biiween the liigli contracting parries teirinuial qiKsrions must iu»t be 
settled by \ i(»l« »ic.e, and that they will not reengni/r any teriitnrial arrangement which 
is iu»i obtained by pacific means, nor the validity of ilic otcupaM<*n or acquisition ot 
territories that may be brought nl»our by force ol arms.” 

Despite this rcpi'fiharion of, and refusal t(» recogni/e, a title h>' c<mqucsTv’* a claim 
to title based on coiuiuest may be validly confirmed by a treaty imposed by the victor. 
Such a title becomes one by cession. Regarding the validiry (»f rrearics imf>osed hy the 
victor, including tlie validity of cession in such a treaty, sec p. 94, sufrrii. For a holding 
that title to Sai|'an had not passed ri» the I'nltetl States l)>- conf]iiesr from Japan, for 
purposes (»f the I'ederal Tort Claims Act, see Hrmicll 7'. Unhed Stiitcs, 11 F. Siipp. 
6S (S.D. N.V. 1948); that Okinawa had not hccome American rcrritoi'.' for ])ur]ioses 
id this Act, see lirczicr v. United Sfjtes^ 79 F. Supj\ 405 (\.D. ('alif. 1948)-. Uohh z\ 
U/tired Sr^ues. 9I F. Supp. 7P (N.D. C’alif. 1950). Similarly Kvo Shima was held iiftr to 
l)e American territory liy cnnquesr, for the Defense Rases Act, in Rcfuihlic Aviation 
Corp. V. r,0 V. Supp. 472 (S.D. N.V. l‘)46). 

Effects of Change of Sovereignty — Etliioiial Note. Particularly in connec¬ 
tion with cession, (jiicstions arise regarding the effect of the transfer upon political 
relations and private rights within the transferred territory. In modern times, at 
least, the treaty of cession is likely to contain explicit and detailed provisions on 
these points.'*^ In the absence of such treaty stipulations there arc some more or 
less gcnerall)' rccogni/ed princijtles and practices, often descriltcd under the head¬ 
ing “state succession.” 

Although the public properr\’ of the grantor state passes to the successor stare, 
pri\'atc propertN' rights are not immediately affected. “Private rights acquired 
under existing law do not cease on a change of sovereignty.” As Marshall, C.J.. 
saitl in U,S. v. Verchc/itan, 7 Pet. 51, 86 (T.S. 1833): ‘The modern usage of 
nations, which Itas become law, would he violated, that .sense of justice and of 
light which is acknowledged and felt by the whole ci\ilized world would be 
outraged, if private property should he generally confiscated, and pri\ ate rights 
annulled. 'The people change their allegiance; their relation to their ancient 
sovereign is dissolved; l)ut their relations to each other, and their rights of prop¬ 
erty, remain undisturhed,” .As Hyde adds, however, “Acknow Icdgmcnt of the 
principle that a change of sovereignty docs not in itself serve to impair rights 
of private property validly actpiired in areas siihcjctcd to a change, docs not, of 
course, touch the question whether the new sovereign is obliged to respect tho.se 
rights when vc.srcd in the nationals of foreign States, such as tlK)se of its pre¬ 
decessor.” 

1 I lackw(trth. International Law 432. 

3*49 Star. 33rt3. 

3“ See p. 230 sNpray on non-rcefipiiitkm. Sec also Laiiger, Seizure of Territory (1947) ; 
MeMahon, Coinjuest and Mrnicrn International Law (1940). 

33 Cf. Italian Peace TVeaty of February 10, 1947, Art. 19, :ind Annc\cs X ami XIV-, 'Treaty 
of St.-Gerniain-cn Laye, September 10, 1919 wiih Austria, Arts. 37- 41. 43-45, 52, 57-58, 61, 

70-82, 203-208, 263-275. 

1 Moore, hnernatifmal Law 303-429; I 1 lackworth International I.aw 524 5<'»7; 1 Hyde, 
IntematioTial Law 381-5, 394-438 (2d. ed., 1945); Huber, Die StaatcTi-Sueccssion (189S); Keith, 
Theory of State Succession (1908). 

33 Advisory Opinion, Sepr. 10, 1923, on German Settlers in Poland, P.Cdd, ser. B., no. 6. p. 36. 

I Hyde, International T.aWy 433 (2d cd., 1945), quoted with permwsion of Little, Brown 
& Co. and Prof. C. C. l U de. Sec also G. Kaeckcnbceck, “I'he Protection of Vested Rights in 
International Law,” 1936 Hr, )’.B. /fit’/ L. 1. 
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As for law , II\ de saws that “A change of sovereignty serves dirct rl\ to rraivsfci 
to the new sox creign all legislative and political power with respect to the territorv 
concerned.''Iairton, J., amplifies, in Vilas z\ MiwiLu 220 U.S. 345, 357 (1911 ): 
“ I'hat there is a total abrogation of the former political relations of the inhabitants 
of the ceded region is obvious. That all laws theretofore in force w hich are in 
conflict w ith the political cliaractcr, constitution or institutions of the siibstituUil 
sovereign lo.se their force, is also plain. Aii'iircz i\ LJnilcd States^ 216 U.S. 167. 
But it is equally .settled in the .same public kuv that that great body of municipal 
law' which regulates private and domestic rights continues in force until ab¬ 
rogated or changed by the new ruler." 

Cireat difliculties arise ns to w hether the successor state is under a duty to as¬ 
sume an\ of the burden of indebtedness incurred by the grantor. Myde writes; 
‘it seems to be acknow ledged that ol)ligati(»ns w hich are impressed upon the ter¬ 
ritory transferred in such a way as to be specially associateil with it, and as 
manifesting no unbeneficial connection therew ith, pass to the new soxercign. . . . 
Where the proceeds of a debt are devoted to the erection ot permanent improxe- 
ments in the territorx- transferred, the connection w ith the place and the jmrpnse 
of the expenditure .suffice to indicate the reas<»n tor the assumption of the obliga 
tion by tl)c new soxereign." lie urges ‘‘ that the duty of the new Mixereign to 
bear a portion of the debt of the old should be dependent upon the benefits ac¬ 
cruing to the territory transferred; and ... that such benefits should not necessarilx 
be deemed to be nonexistent when the debt is general rather than local." 

Successor states show an understandable reluctance to assume any part ot a 
debt incurred by the predecessor in connection with milirarx- or repressixe action 
against the successor, or against the inhabitants of an area w hich revolts success- 
full)'. In the case of debr.s of the grantor which are not locali'/.ed irt the ceded 
territory, iustificatif)n for re(|uiring an assumption by the successor (»f some share 
of the burden of the debt max' be found in the natural and human res(»urces of the 
ceded territorx which pass to the successor ami the increased revenues which 
ma\' be raised therefrom b\- taxation. Capacity to bear the l)iirden of taxation 
may indicate a fair pro)iortion of the grantor's general debt which should be 
a.ssumed b\' the successor.*^' 

Hyde w'ritcs that “Where one state succeeds to territorv constituting the entire 
domain of another, it is said that the new .sovereign succeeds also to the general 
fiscal obligations of its predecessor." ** He quotes the statement made bx* the 
United States to Germany, June 9, 1938, regarding Cierman liability to pay the 
indebtedness of Austria after the absotprion of Austria in 1938, as follows: “It 
is believed that the weight of authority clearlx supports the general doctrine of 
international law bmnded upon obvious principles of justice that in case of ab- 

37 1 Hyde, huemational Law 396 <2cl cd., 1945;, tjuored wirh pL-nnission of I.iiilc, Hroxvn & 
Co., and Prof. C. C. Hyde. See also S. Rosenne, “l .fTcct of Change of Sovereij^nty upon Mu¬ 
nicipal Law,” 1950 Rr. }'£. Inf I L, 267. 

3^1 Hyde, International Law 409 (2d cd., 1945;, (luou-d with permission i»f I.ittlc, Brown 
k Co. and Prof. C. C. Hyde. 

Ibid. 403, quoted with permission of Little, Brown \ Co. and Prof. C. C. I Ix de. 

'•**See Virginia v. West Virginia, 220 U.S. 1 (1911;; I’eilchcnfcld, Ptiblii' Debts and State 
Succession (1931); Sack, Les Effets des 7'ram format ions dcs Ltats sur ics Dates Vublu]ues 
(1927;; Sack’s review of Feilchenfeld, 80 U. of La. L. I<lz\ 608 (I9t2;. 

1 International Law 415 (2d ed., 1945). Qinaed with permission of Little, Brown & Cc»., 
and Prof. C. C. Hyde. 
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sorption of n state, the sul)sritiitecl sovereignty assumes the dcl)ts and ol)Iigations 
of the absorbed state, and takes the luirdcns with the benefits.” 

In the ease of contracts and concessions made by the grantor stare, more doul)t 
exists. A change of sf)\ ereignty docs not necessarily terminate them, and prob.ably 
does not do so if the contract or concession is deemed beneficial to the ceded 
territory. Hyde urges that this point be covered specifically by treaty, since 
“there seems to be a solid foundation for the claim that a new sovereign should 
maintain and respect the locally beneficial contracts and concessions of its pre¬ 
decessor, and shmild oftentimes heed the equities of adverse parties, e\cn w hen 
the arrangements arc deemed in certain respects locally detrimental and subject 
to modification or cancellation.” 

There is seldom succession to the treaty obligations of the ceding state ** 
(unless they constitute a servitude Inirdening the ceded tcrriror\ ); nor is the 
successor state liable for wrongs done by the ceding statc.^*'^ The inhal)itanrs of the 
ceded territory usually olnain the nationality of the successor state through “col¬ 
lective naturali/ation,” though under modern treaties they are often given a right 
of “opti<m” to retain the nationality of the ceding state; this option may be con¬ 
ditioned upon removal from the ceded territory/^* 


Set tioii li. I'xleiit of Terriiorial Aiilhorily 

1 Although logically belonging here, material on territorial waters has been 
combined w ith the material on jurisdiction over vessels, in order to present a 
more complete picture in one place. See pp. 375-399 hifm,] 

Air space 


4 HACKWOin'H, DIGEST 357-358 


In the early discussions concerning the international law' governing aircraft 
ami aviation probably the most discussed question was whether a state has sov- 
ercigntv' over the air-space al)ovc its territory. . . . 

At the meeting of the Instituie of International Eaw' held in Brussels in 1902, 
I'auchille submitted a report and a draft convention on the regulation of aerial 
navigation. In 1906 two opposing ideas were advaticcd before the Institute: one, 
that the air is complctel>' free to all parties both for aerial navigation and for the 
use of w ireless telegraph)’, and the other, that the air is subject to the sox ereignty 
of the subjacent state. Eauchille suggested that the two propositions be combined 
to allow freedom of the air, subject to the right of self-defense. Westlake dis¬ 
tinguished between the terms air and air-space and defended the idea of sov- 

‘•-1 Hackwortli, Intenuitioval I,aw 545. 

hnernatwmil Law 450-431 Cd cd., 1945). Quoted w ith permission of Lirtk-, Brown & 
(.'o., and Prof. C. H> de. See als«> F. B. Sayre, “C^hantte of vSovcrciiiiity and Ci»necssi<>ns ” 12 
Avj, /. /wr7 /.. 705 (19IS); 1). P. O. O'Connell, “I conomic (^MKessions in the l.aw of Stale 
Succession,” 1950 /Ir. Y.B, Ifit'l L. 93. 

See p. 167 supra, 

<5Sec Robf, Brown Claim, Anicrican-British Pecuniary C'laiins Arbitration, Nielsen's Report 
1S7 (1923); Hurst, “State Succession in Matters of r«»ri.'' 1924 Br, Y,B, Int'l L, 163, 

<«Scc p. 331 infra. 
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creignty over the air-space, subject to a right of innocent passage. The proposi¬ 
tion subniirrcd by Fauchillc was accepted by the Institute. 

At the I9JI session of the Institute, drafts having been submitted by Fauchillc 
and \'on Bar, there was adopted a brief text providing for the regulation of 
aircraft in time of peace and war. . . . Fhc provision dealing with the subject 
of sovereignty stated; ‘international aerial circulation is free, saving the right 
of subjacent states to take certain measures, to be determined, to ensure their own 
security and that of the persons and property of their inhabitants.” . . . The 
project was ne\ cr accepted as the basis of an international convention.'*" 

7 HACKWORTH, DIGEST 549, 550-553, 550 

In August 1914 a German hydroplane, which had been obliged to come down 
on the high seas because of damage, was found within territorial waters near 
the coast of the Netherlands. It was interned with its crew, despite prf)rcst of 
the German Government, which insisted that hydroplanes — especially when 
they were on the surface of the water—had the character of vessels of war and 
should, therefore, be allowed to repair the damage and depart. The opinion of 
the Cjovcrnment of the Netherlands was expressed by the Minister of Foreign 
AflFairs, Air. Loudon, in a note addressed on September 11, 1914 to the German 
Minister, as follows: 

Aeroplanes, including hydroaeroplanes, could nor be considered warshij)s. 1 he> 
arc things sui Q^ciicris wiiicli do not fall within the application of the articles of the 
Proclamation <»f \cutralit>- dealing with the rrearment of warships. 

As on the other hand the Proclamation of Neutrality does lUit contain such provisions 
with respect to aeroplanes, no doubt can exist on the artinulc of the fh)vernnienr r>f the 
Queen with respect to them. This atrirude is dicrntetl hy the general rule l)y virtue of 
which any part of the armed force of the ludligerent is ro be interned w hen it is found 
on the territory of the Netherlands, 

The sail] rule is found in article 3 of the Proclamation of Neutrality of the Nether¬ 
lands. This attitude conforms ro internatirmal law, especially since n(» special treaty 
provision exists with respect to the treatment of liclligerent aeroplanes on the terrirorx 
of a netitral Power. (Translation) 

In the German Government’s reply of September 23 ir was contended that the 
hydroplane in question should not be treated as a thing siii generis, since it l)c- 
longcd to a German warship and consequently did not differ from any other 
small boat so belonging. The Government of the Netherlands inainrained its 
position, refusing to regard the hydroplane either as a warship or as a boat ap¬ 
pertaining to a warship. . . . 

A German aviator landed on terrirorv of the Netherlands on April 13, 1915, and 
he, togerher with his airplane, was interned. The Ci'erman Minister in a note of 
Alay 20, 1915, stated tliat the aviator had not been engaged in any militarv opera¬ 
tion bur had found himself al)ove Netherlands territory as a result of an en<»i 
of direction in a training lliglit. lie a^ked thar the officer and the plane be 
liberated. 'I’lie Ncllierlaiuls Minister of Foreign Affairs insisteil rbai the oHit ( j 
and rhe airplane must remain interned, saying in parr: 

riu* great liberty of action of an airplane, the facility with which it reconnoiters 

Larcliford, ‘Treedoiu of the Air: Early Theories: I-reedoni /one, S»»\ereigniy,” I 
Donmients and Slate I'aper^ 30? (Hepr. of State, VHHf, 
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and escapes all control, have necessitated in its respect a special and severe treatment. 
If an airplane is found above Netherlands territory it is immediately fired upon, the 
only means to force it to respect the neutrality of the territory. If the aviator lands on 
territory of the Kingdom, whether of his owti volitifHi or in consccinence of the 
tiring or for any other reason, he is interned with his :iir|)Ianc. 

J'he fact that the apparatus has down over Neilierlands uiriioiv «»r even that it 
!;as only laiulcti tlicre is sudicietu cause loi this lueasure. 

Indeed the case where an aviator crosses the aerial frontier by mistake differs 
essentially from that of tlie stjldier who crosses it by mistake on the ground. 'The 
circunisiances in which the latter enters Netherlands territory permit the authorities 
guarding the frontier to find our whether i>r nor his presence within the territory of the 
Kingdom is due to a mistake unconnected with military operations. 

On the other hand the circunisiances wdiich have caused a belligerent axiator to land 
*>n Netlierlands territory or to fly over it escape the control of Netherlands authorities. 
That is wTiV the CJovernment cannot admit with respect to nviarors any exception ro 
the rule which prescribes their internment. ('Translation) . . . 

On Sepreinber S, 1915 two Cicmian airships crossed the frontier of the Nether¬ 
lands and, although signaled to land, continued their coiitsc. The Netherlands 
(iovernincnt instructed its Minister in Berlin to transmit to the Clernian Foreign 
Oflicc a note in which it pointed out that, although the airships might have 
arrived aho\c Netherlands territory as a result ol error caused by foggy weather, 
their conduct after learning their mistake did nor seem justilied. It said: 

In the iiiieresr (»f tlie defense of the Kingdom not less ihan in view' of the maintenance 
of a strict neiirrality the Cioveriimeni of the (Jjiecn has tor hidden foreign airships to fly 
over Netherlands terriiory. . . . 

In the hypothesis—which is nearly certain that tlie two /eppeliiis, coming from 
the N(»rth Sea, crossed the western frontier of the Netherlands, their dut>’ was to regain 
that same maritime frontier without taking, into consideration that in so doing they 
vxoulil he going further away from the territory of the (Jennan Fanpire or of German 
occupation. 

It is clear that their intention was, on tlie contrary, to reach occupied territory 
without taking account of tlie fact that the e.xecution of that purpose was incompatible 
with respect for the sovereignty no less than for the neutrality of the Netherlands. . . . 

Flying over the territory of a stare without its consent is incompatible with respect 
for its sovereignty. 

In time of w'ar a state which declares itself neutral camior tolerate that the domain 
w here it exercises its sovereignty he iuili/.ed by hclligerenr military forces. ( Translation) 

IK' a note of Ocrol»cr 5, the German Government expressed regrets. . .. 

In a note of Fchniary 17, 1916 the German Chivcrnmcnt complained that 
armed forces of the Netherlands, witliout ])rcvious warning, had fired on the 
/eppelin I. 19 while it was (lying over Netherlands territorx on February 1, when 
its actions should have shown that it was operating under force vinjanv. xvith the 
result that the airship was lost on the high seas. The Netherlands Goxernincnr 
replied that the airship had nor indicated that it had sutrered injiirv or wished to 
laiul and that it had previously been warned repeatedly that it was above neutral 
territory. It was added: 

... It may he observed that the only effective means for commanders of German 
airships t<» avoid acts incompatihle with respect for the sovereignty and neutrality of the 
Netherlands w<»ukl he to keep themselves always far enough ;nvay from the maritime 
and land frontiers of the Netherlands to av<»id the possibility of being 'Drought above 
the terriiory of the Kingdom either liy error or under the influence of atmospheric 
conditions. ... 

A neutral Power is not obliged to find out for what reason belligerent aerial forces 
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are above its territory; the circumstances which have caused an airship to fly over 
neutral territory escape the control of the authorities of tlie country. 

In the interest of the defense of the state no less than in view of the maintenance of a 
strict neutrality a neutral Power has the right to oppose forcibly all passage of its 
frontiers by belligerent airships unless tliey should indicate by a signal — w hire flag 
t»r other distinctive sign - - their intention to land. Considerations of humanity may lead 
the authorities to resort to force only after having tried to warn the aviator that he is 
above neutral territorx*, but in view of the foregoing such notice is nor <ibligatory. . . . 

I'Vorti the foregoing it follow's that the L 19 for several hours know ingly flew' over 
the Nerherlands coast in conditions which gave the authorities no reason not to 
opp<»se by force its presence there. ( rranslation) 

The Cierinaii Covernnient insisted that the airship had l)ceii in distress. In De¬ 
cember 1916 distress .signals were agreed upon, and the (iernian Minister stated 
on December 27, 1916 that in case one of its airships landed atier displaying 
such distress signals: 

. . . During the present war the German Government will not object m the inrern 
ment in Holland, for the duration of the war, of tlic airship and its crew, after it has 
landed on Netherlands territory. ( Translation) 

. . . During the World V\'ar for the first time rfic (lucstion of aircraft in rclari(»n to 
neutral jurisdictinn became one of great practical impc>rtance. \\ hile practice was not. 
at first, in ever) instance uniform, gradually it came to be reengni/.cd that belligerent 
aircraft had no right to enter neutral iurisdicrion. S(»me of the neutral stares for a 
time questioned the necessity of denj'ing entry to aircraft, ami considereil permitting 
enrr\' on terms analog<uis to those apt)lied to maritime vessels of war. Sw ir/.erlaiul and 
the Netherlands, from their geographical position as neutral islamis surrounded b> 
belligerenrs, had to face the problem in more varied manifestations. Ik)th states main¬ 
tained the right to use necessary force to prevent entrance «>f belligerent aireiaft i»r ev en 
to inrern aircraft entering under force 7najcure, Disableii belligerenr aircraft, aircraft 
trying to escape from the enemy, aircraft lost in fog or storm, w ere w iih their personnel 
fenced to land aiul interned b> neutral states. Parly in the war tlure was sotne tin 
certainty in regard to hydniplancs in Norwa\. and later Denmark nermitreil some 
Cremi.'in deserters to remain after entering Danish jurisdiction in a steden aircraft. I he 
Netherlands interned .-Xmerican aircraft alighting within Dutch jurisdiction after a battle 
f»ver the high sea with Ciermans. The Swiss authorities similarly interned Anu riean 
fliers when returning from an ohservatiem flight and forced by motor trouble to laiul 
within Swiss jurisdiction. 'I'here were many cases in which the ert ws were interned 
when the aircraft were destroyed cither intenrionallv' or by acciilenr. When aircraft 
personnel was rescued (mi the high seas and brought within neutral iiiristlicrion, the 
practice was usually to release them.* 


PARIS CONVENTION ON AERIAL NAVinX'IION, OCL. 1919 1 

II L.NVr.S. 173 

Art. 1. The High Contracting Parties recognise that every Power has com 
plete and exclusive sovereignty over the air space above its territory. 

For the purposes of the present Convention the territory of a state shall he 
understood as including the national territory, both that of the mother coimtrv 
and of the colonies, and the territorial waters adjacent thereto. 

• 1926 United States Naval War College, !nt. La'll) Sumtums KKi-IOl. Sec also, I Ciiirner, 
International Lav) and the World War (1920) 471-48?-. 2 Mcrignhac and Lcnionon, Droit des 
Gens et la Guerre de 19l4-l9Jff pp. 409 ff. (1921). 

t 'I'hf United Stares never became a party to this Convention. 
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CHICAGO CONVENIION ON INTERNATIONAL CIVIL AVIATION, 

DEC. 7, 1944 

U.S. Treaty and other Inr. Acts Scr. 1591 

Art. L I he contracting States recognize that every state has comi)lete and 
exclusive sovereignty over the airspace above its territory. 

Art. 2. Lor the purposes of this Convention the territory of a state shall be 
deemed to be the land areas and territorial waters adjacent thereto under the sov¬ 
ereignty, suzerainty, protection or mandate of such state. 

Note 

Section 6 of the Air Coiiiiiicrcc Act of 1926 provided: “ I hc United States of America 
is declared to possess and exercise complete and exclusive national sovereignty in the air 
space above the 1. nited States, including the air space above all inland waters and the 
air space above those portions (*f the adjacent marginal high seas, bays, and lakes, over 
which by international law or treat)' or convention the I'nitcd States exercises national 
jurisdiction.” 44 Star. 572, 49 IJ.S.C>. I 176. 

Article 3 of the Chicago Convention provides liiat it shall ‘‘be applicable only to civil 
aircraft, aiul sliall not be applicable to state aircraft, ’ which latter arc deemed to include 
military, customs and police aircraft; the article continues that “No state aircraft of a 
contracting State shall fly <ner the territory of another State or land hereon without 
authorization by special agreement or otherwise.” Article 5 provides that “Each con¬ 
tracting Stare agrees that all aircraft of the other contracting States, being aircraft not 
engaged in scheduled international air services shall have the right ... to make flights 
into or in transit non-st<>p across its territory and to make stops for non-tiaflic purposes 
without the necessity of obtainitig prior permission, and subiect to the right of the 
State flown over to require landing,” the right being reserved to reipiirc aircraft pro¬ 
ceeding over “regions Mhich arc inaccessilde or without adequate air navigation 
facilities” to “follow prescribed routes, or to olttain special permission.” Article 9 
permits States to restrict or prohil)it fligfus over certain areas “for reasons of military 
necessity or public safety,” as well as the right to prohibit flight over the whole or part 
of its territory in time of emergency. Under Article 89 the Convention “shall not affect 
the frecdcjiii of action of any of the contracting States . . . whether as belligerents or as 
neutrals” in case of war, (»r w hen a national emergency is declared by any State and noti¬ 
fied to the ICAO Council. The (A)nvcntion further serves as the constitution of the 
Inrernarional Civil Aviation Organization,"*^ and provides for technical annexes. 

The Convention resulted from the Chicago Conference attended by representatives 
of 54 states from \ov. 1 to Dec. 7, 1944. Neither enemies nor the U.S.S.R. participated. 
Early in the discussion an .\usrralian-Ncw Zealand proposal for international ownership 
and operation of civil air services on world trunk routes w as reiected. The United States 
plan called for an international aviation authority wuth powers limited to technical and 
consultative fields; Canada propr^sed an international authority wdth power to allocate 
nuites, review* rates, and determine frequencies of operation, all under specific formulae 
limiting the authority; and the Ignited Kingdom proposed more discretionary pow'er 
for the international authority in allocating routes, fixing rates, and determining fre¬ 
quencies. In the resulting compromises, the ICAO structure and powers followed more 
closely the American plan, but the Convention was accompanied by separate agreements 
on International Air Services Transit and International Air Transport.^* 

Colclascr, “New International Civil Aviation Organization,” M V.i. J,. Rex*. 457 
(1945); V. Little, “Control of International Air Transport,” 3 htt'l OrRiWh^non 29 (1949); 
Cooper, “Air Transport and World Organization,” 55 Ea/c L. /. 1191 (1946); Annual Repts. 
of U.S. Representative to ICAO to Dept, of State. 

generally, Vrocccd'm^s of the Ivtcmatioval Civil Aviation Confere^nee. 2 vols. (1948, 

Dept, of State pub. 2820). 
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The Convention itself provided in Article 6 tliat “No scheduled inteinational air 
service ina>’ be operated over or into the rerritory of a conrractintr State, except with 
the special permission or other authorization of that State, and in accordance \v\th the 
terms of such permission or authorization.” Article 7 specified that each contracting 
State retained the right to refuse to foreign aircraft permission “to take on in its 
territory passengers, mail and cargo carried for remuneration or hire and destined for 
anotlier poinr within its territory” {cabotage). The Inteniational Air Services Trans- 
sit Agreement provided that each stare party thereto granted to other contracting states 
tlte ‘*l\vo rreedoms”: to fly across its territoiy without landing, and to land for non- 
rrafilc plirl'ioscs. I'he International Air Transport Agreement*''’' provided for the “l''ivc 
Freedoms,” adding to the above two, “the privilege to put down passengers, mail an*i 
cargo taken on in the territory of the State whose nationality the aircraft pi>ssesses; the 
privilege to take on passengers, mail and cargo destined for the territory of the State 
w hose nationality the aircraft possesses; fand] the privilege to take on passengers, mai‘ 
and cargo destined for the territory of any other contracting State and the privilege to 
put down passengers, mail and cargo cf>ming fr<»m any such territorx'.” 

Hoth before and after the Chicago Conference many questions of international aviati(*n 
and air transporthave been regulated by multilateral and bilateral agreements. Multi- 
lateral aviation agreements to which the United States is a party include th(»se dealing 
with quarantine and sanitary regulations,^’*' and the W'arsaw Convention of 192^^ on rule*' 
relating to air transportation (often before the courts in matters of limitation of lia¬ 
bility)^ 

Beginning with an agreement in 1929 w ith Canada on fligitt between the two coirntries. 
pilots’ licenses, and reciprocal recognition of air\\<irrhiness certificates,’"’''’ the I'nired 
States has entered into many bilateral agreements dealing w’ith fhese topics and w ith air 
transport generally."'^’ Other states have done like wise."’’'' Since 1944 the Cliicago Con¬ 
ference’s Resolution VIII, “Standard Form of Agreemenr for Provisional Air Rf>i!rrs,” 
has largely served as a basic ntodel for those made by the United Stares. These bilateral 

50 59 Star. 1693, F..A.S. 487; in force in 1950 as to 41 states. 

51 59 Star. 1701, F..A.S. 488. The United States on July 25, 1946 gave one year’s notice 
wirfidrawal from this agreement on the ground that only 15 stares h.ad accepted it, only two 
of which beside the United Stares “have developed inrcrnarional air scr\uccs to any extent,” 
and of the dissatisfaction with the agreement reflected in the Assembly of the Provisional 
Civil Aviation Organi’/ation. 15 State Dept. Bull. 236. 

52 Generally, see Oliver I.issirzyn. Imematinval Air Tramport avd National Policy fPM2); 
J. C. Cooper, The Right to Fly (1947); Shaweross and Picaumont, Air I.nzv (1945; 2 cd., 1951). 

5'* See International Sanitary Convention for Aerial Navigation, 1944, 59 Star. 991, Trc.it\ 
Series 992, and protocol of extension, 1946, 61 Srat. 1122, TJ.A.S. 1552. 

5449 Star, 3000, Treaty Series 876. On application of this convention, see Indemnity Ins. Co. 
\\ Pan American Ainvavs. 58 F. Supp. 338 (S.D.N.Y. 1944) ; Wyman v. Pan .American Airwavs 
18! .Misc. 903, 43 N.Y.S.2d 420 (1943), afPd. 267 App. Div. 947. 48 N.Y.S.2d 459 (1944), afj'd 
293 N.Y. 578, 59 N.F.2d 785 (1944), cert. den. 325 U.S. 882 (1945); Garcia v. Pan American 
Airways, 269 App. Div. 287, 55 N.Y.S.2d 517 (1945), aff'd. 295 N.Y. s>2, 67 N.F.2d 257 ( 1946 k 
cert. den. 529 U.S. 741 (1946); Ross v. Pan American Airways, 299 N.Y. 88, 85 N.F..2(I 880 
(1949); Ulen V. American Airlines 7 F.R.D. 371 (D.C. 1947), afd. 186 F.2d 529 (1949); 
Grey V. American Airlines, 1950 U.S. Av. R. .507 (S.D. N.Y. 1950); Pckclis v. T. W'. A 
187 F.2d 122 (2d Cir. 1951). Cf. Philippson v. Imperial Airways, I.rd., [1959] A.(^ 3'2, p. 106, 
supra. 

j^"'47 Star, 2575, F.x. Ag. Scr. 2. Informal agreements preceded this, and have been used lie- 
tween various other states. 

•i^See J Mackworth, International Law 383 et seq.; Walsrrom, “Bilatcr.al Air-Transport .-Agree¬ 
ments Concluded by the United States,” 15 Dept, of State Bull. 1126 (1946). f)n C<»nsriturioniiI 
aspects, see Li.ssitzyn, “The Legal Status of Executive Agreements on Air 'Franspon,” 17 Air 
Law & Commerce 436 (1950), 18 id. 12 (1951). 

57 Hy the close <if 1950 the U.S. representative to ICAO reported a toial of 745 iniematiorial 
.aeronautical agreements registered with ICAO; 357 between stares, I HI lietw'cen stares and 
airlines, and 257 betxvccn airlines or between airlines and orltcr entities. Inrcrnati<»nal Civil 
•Aviation, Annual Repr. of U.S. Rep. to ICAO to Secretary of State, 1949 50 (Dept. State pub. 
3915), p. 16. 

Proceedings, fot»tnotc 49, supra, vol. I, p. 127. 
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air transport agrtx-jiients provide for exchange of air routes to be used by designated air¬ 
lines of the respective countries; equality of treatment and nondiscrimination with re¬ 
spect to airport cl^arges, customs duties and inspection fees; rccii>rocaI recognition of 
airworthiness ceriilicafes and personnel licenses; compliance with laws and rcmilations 
(Ml enn y, clearance, and procedure for amending the annex. 'The annex to rh<’ r'hicago- 
lypc agreement usually describes rhe routes and rraflic points granted to air services 
of each l»art\’, l)ut iinp<»ses no restriction on capacity of aircraft (»r nuinbci of M.liednles 
and makes no provision f<»r rate dcieiiuination. 

Perhaps tlic best knouii of these agreements was that coneluiled betweeti the United 
States and United Kingdom at Bernmda, Feb. 11, 1946.^'‘* Following the basic Cliicago- 
type pattern as a start, the annex to this agreement sets up a procedure for detcrininarion 
ot rates to be charged by carriers operating between points in the tw^o countries, subject 
to governmental review; provides for route changes; and deals with “change of gauge’' 
(onward carriage of traffic by airc raft of difTerent size) and connecting services. In rhe 
I'inal Act accompanying the agreement the parties declareil that “air iransporr facilities 
. . . should bear a close relationship ir» the rct]uircinenrs of the public,” that “rhere shall 
be a fair and equal i»pportuniry f<»r the carriers of the two nations to operate on an\’ 
trunk route between their respective territories,” that in the operations by cither stare’s 
carriers “the interest of the air carriers of the other ... .shall be taken into consideration”; 
and that as to “fifth freedom” traffic rights “.shall be applied in accordance w'ith the 
general principles of onl(M’]>' development to w-hich l>oth Coivernmenrs subscribe.” 

AlrluMigh inrernarional law roda>' apparently proceeds on the basis (»f alisolute state 
soMTcignty over airspace alxwe irs territory, subiect to treaty riglirs, very high altitude 
flight and the furure use of rockets, guided missile.s, e/r., ma>’ raise a question whether 
flighr alxwe the “ab” at elevations of 100 miles or more is subjecr to the sovereignty and 
control of the subjacent stare.'’' 

Iilfcrnational Itoundaries—luliloriul Note?. Many international controversies 
have rnrned upon (]uesrions relating to international boundaries. In so far as 
these c(»nrroversies are legal proltleins (rather than conflicts of interests in which 
one or both parties arc not satisfied with their existing legal rights), rhe question 
is usually one of determining the proper interpretation of an international agree- 
mcnr defining the boundary. Ste])hcn Jones sunimari/cs the chief stages in the 
history of any boundary as (I) a polirical decision on the allocation of territory; 
(2) the deliniiration or definition of a boundary in a treaty (in much the same 
wav as a piece of property is described); (}) the demarcation or actual laving 
down of the boundary line on the ground and its definition there by boundary 
markers or similar physical means; and (4) the subsequent day-to-day admin¬ 
istration of the boundary.*'*- S. \\’. Boggs suggests that “By and large, boundary 


"•»60Stat. 14W, T.l.A.S. 1507. 

no 14 J)cf)t. Stjfc Bull. 5S‘4, (IW). The panics later stated iliar the principles of the 

liernuida Agrtenieiir pro\iile “a reliable basis for the (»rd(*rly develo])inent and expansion of 
liiternafional Air Transport “ l> DefU. State Bull. S77 (1946); and they have been followed in 
later agrceinenis. 

*n See fiooper, “High Altitude Flighr and National S<»vercignty,” 4 htr'l I .Q. 411 (1951). 

i)n iniernaiional problems relating to radio, and the international OMWcntitnis on radi<» and 
other forms of electrical telecomnuinicaticHis, see I Hyde, Imcrnational Lavj 605-617 (2d cd., 
1945) ; 4 Haekvvortli, Imvrmtioval Law 274-296; S.S. Biro, “Iniernaiicnval .Aspects of Ibidio Con¬ 
trol,” *2 /. Haiiio /.. 45 (19?2); John I'omlinstm, International Control of RaJio Cuwwunications 
(1938). For rhe latest international lelccommiinicaiions convention (1947), under which the 
Iiucrnatioiial I'elccommiinic aiions Union «>peiates, sec T.I.A.S. 1901, 63 Star. p. 1399. 'Hic prob¬ 
lems of international propJRanda diffusion by radio, and of “jamming” t(» counter such propa¬ 
ganda. have raised unsolved problems, in addition t(» those of allocation of fretiiieiicies, unin¬ 
tentional interference, distress signals, eu\, which have been niiire successfully coped with. 

Stephen B. Jone.s, Boundary-Making, p. 5 (Carnegie Kndowment for International Peace, 
Washington, 1945). 
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disputes in the New World and, to a lesser extent, in Africa have arisen because 
too little geography of the country was known at the time when the boundary 
w as lixed by treaty or on carl\' and inaccurate maps. . , . Boundary disputes in 
Europe, on the other hand, arise in many instances because too much history is 
remembered by both parries concerned. Such problems cannot be solved by an\ 
such simple means as making an accurate map, but rct|uirc calm, dispassionate 
consideration of the present factors and the changing role of boundaries.” 

Accurate geographical knowledge, care in description, and the giving of some 
leeway to those demarcating the boundary may prevent subsequent disputes over 
boundaries. Note the derail of delimitation of the Franco-1 talian l)oiindarv 
changes in the Italian Peace Treaty of February 10, 1947, Annex II, using ma|)s 
on the scale of 1:20,000 (about ? inches to the mile); and the provision in Article 
5 of that treaty that with respect to other boundaries the demarcation commission 
“shall be allowed to depart by 0.5 kilometer from the line laid down in the 
present Frearv in order to adjust the frontier to local geographical and economic 
conditions.” Dealing with disputes which have arisen is usually the task of the 
lawyer, being primarily a problem of treaty interpretation in w hich the onl> 
general rule is to endeaxor to ascertain as closely as possible the intent of the 
parties w ho thought that they had agreed upon a boundary. 

The difficulties w hich have arisen over the boundary between the Lhiited Stales 
and Canada may serve as an example of boundary problems. See Boggs' stale 
ment that from 1782 to 1925 at least 17 international agreements dealt with this 
boundary, as also the efforts of a number of international commissions and ar 
bitrations.*'’' 'I hat portion of Article II of the Treaty of Peace between the 
United States and Great Britain, of September ?, 1783, which liealt with the 
“Northeastern Boundary,” from the Atlantic to the Mississippi River, read: 

“And that all disputes wdiich might arise in future, on the subject of the 
l)oundarics of the said United States may be prevented, it is hereby agreed and 
declared, that the following are, and shall be their boundaries, viz: From the 
northwest angle of Nova Scotia, viz. that angle w^hich is formed by a line drawn 
due north from the source of the Saint Croix River to the Highlands; along the 
said Highlands which divide those rivers that empty themselves into the river St 
LawTence, from those which fall into the Atlantic Ocean, to the nortluvesternmost 
head of Connecticut River; then down along the middle of that river, to the forty 
fifty degree of north latitude; from thence, by a line due w est on said latitude, until 
it strikes the river Iroquois or (2ataraquy, thence along the middle of said river intr» 
Lake Ontario, through the middle of said lake . . . [and similar courses through 
Lake Erie and into I.ake HuronJ; thence through the middle of said lake to the 
water communication between that lake and Lake Superior; thence through Lake 
Superior northward of the Isles Royal and Phelipeaux, to the Long Lake; thence 
through the middle of said Long Lake, and the w'ater communication between it 
and the Lake of the Woods, to the said Lake of the Woods; thence through the said 
lake to the most northwestern point thereof, and from thence on a due w'est course 

^^International Boundaries p. 17. New York: Coluinliia University Press, 1940. Quoted with 
permission of Columbia University Press. 

U.S. Treaty & other Int. Acts Ser. 1648, also in 42 /////. /. IntH /.. Supp. 47 (1948). 
^International Boundaries 33-37. New York: Columbia University Press, 194(). Used with 
permission of Columbia University Press. 
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to the river Mississippi; . . . I'ast, hy a line to be drawn along the middle of the 
river St. Croix, frf)m its mouth in the Bay of Fiindy to its source, and from its 
source dircctl>' north to the aforesaid Iliglilands, which divide the rivers that fall 
into the Atlantic Ocean from those w Inch fall into the river St. I.nvvrcnce; compre¬ 
hending all islands within twenty leagues ol an)- parr of the shores of the United 
States, and Iving between lines to be diawn ilue east from the points where the 
aforesaid l>oiindarics between Nova Scoria on the one part, and Fast Florida on the 
other, said respecrivciy t«>iich the Bay of Fundy and the Atlantic Ocean; excepting 
such islands as now' arc, or heretofore have l)ccn, w'ithin the limits ^^f the said 
province of Nova Scotia.’' 

I he negotiators used the l)csi available map, Min heH's map; but the (juesrions 
which arose included at least the following controversies: 0) What islands were 
formerly part of Nov a Scotiar (2) W hich river w as meant by the St. (!roi\ t»f the 
.Mitchell map? (3) What was the location, even on a map, of the northwest angle 
of Nova Scotiar (4) W'liat were fi\c ‘i lighlands" between the northwest angle ()f 
Nova Scotia and the norrhwesternmost head of tltc Connecticut River? (5) W'hich 
of various streams should be deemed the northwesternmost head of the Connecticut 
River? (6) Should the 45th parallel houndarv follow a correctly’ survev cd line, or 
that inaccurately surveyed in 1771-4 as the New Vt)rk-Oucbcc provincial 
houndarv ? (7) W hat should he the line among the islands in the “water com¬ 
munication" hetwecit l/akcs Huron and Superior, and through Fake Huron? 
(especiallv' as Isle PhcIi})caiJx appears to have been mvrhica!, or unidentifiable) 
(8) Which was “Fong l/akc," and the water communication between it and the 
Fake of the Woods? (9) How much of the complicated pattern of lakes and 
channels should he regarded as the Fake of Woods, and what w ould be its north- 
\v esternmi»st point? (10) W hat should be done al)out the line “due w est" from that 
point to the Mississippi, when it w as subseiiucntly discovered that in fact the source 
of the Mississippi was both cast and south of the “northwesternmost point"? In 
addition, technical surveying diflicukics may arise in determining the exact location 
of linc.s “through the middle" of the lakes and rivers designated.^*' 


Note 


Only in the case of river boundaries do we ivavc many generally applicable rules of 
international law on international boundary problems. However, as between the l.atin 
American Republics there appears to he a willingness to treat their ]>rcsent boundaries 
as being those of the vice-rov airy, audwnaa^ or other political entity of tlic colonial 
period, usually as of 1810 in South America and as of 1831 in Central America. This 
principle or rule has become known as itti possidetis, or more accurately uti possidetis 
juris, frequeiuly coupled w ith the dare.®*^ 

1 Malloy, Treaties 586 (1910). 

®* Ketjarding boundary problems, sec 1 llydc, Intcrvational Laiv 439-4^0, 48^-510 (2d cd., 
1945); Boggs, huervatwml liowidarics (1940); Jones, Boundary Makhtii: (1945). See also, 
Curzon, Frontiers (1907); Adanii, National Frontiers in Relation to International Law (1927); 
de Fapradellc, La Frotnierc (1928); Reeves, “Inrcrnational Boundaries,” 38 . /w. /. /w/7 L. 533 
(1944) 

fi»Sec 1 Hyde, hiternaiioiial Lav? 498-5U) (2d ed., 1945); Alvare/., Droit International 
Americain 65.(1910); Ireland, Boundaries, Possessions and Conflicts in South America, app. B 
(1938);. 2 Aeei*»li, Dircito Intcinacional Publico 13 (1934); J. B. Scott's eoinmcnr on Swiss 
rederal Councirs award in Colombia v. Venezuela, 16 Am, }. inPl L. 428 (1922). 
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ARKANSAS v. TENNESSEE 

States Supreme Coiirr, 19 IS. 246 L\S. 158 

I By ilie Meaty oi I76 » hetween Englaiul, J'rane e aiul Spain, ilic lK»ufularv 
lictv cen British and f reneh possessions was esiahlislicd as “a line draw n along llie 
middle of the River Mississippi." I he 'Freary of Peaee heiween the Tnited States 
and (rieai Britain of Septemher 5, 1785 similarly ileserihed the formers western 
l)oundary, the land cast of that boundary becoming the State of I'cnnessee in 17% 

I hat west of the boundary was acquired by the United States in the Louisiana 
purchase of 1805, and in 1856 was admitted ns the Stare of Arkansas, its easteri'i 
boundaiw^ being “the middle of the main channel of the said river,” 5 Star. ^0 
Certain gradual changes occurred in parts of this channel of the river, and in is''6 
a sudden change cut off an old bend and left the old channel dry. 

.Arkansas brought an original suit in equity against Tennessee for the determina 
tion of the interstate l)Oiindar\. Arkansas contended that (I) aside fn»m the 
avulsion of 1876, the boundary is the middle of the river at low w ater, or middle ol 
the channel of navigation, and (2) that the avulsion left the boundarx' unchanged 
in the middle of the abandoned river-bed. Tennessee contended that the boiindarx 
is generally “a line equidistant from the w ell-defined banks at a normal stage of the 
river”; and that the elTcct of the avulsion was to return the boundarx to x\here it 
had been in 1823 prior to erosions on the 'rennessee banks w hich occurred berxxeen 
1823 and 1876 (1823 being the earliest date for which evidence indicated the loca 
tion of the channel).] 

PiTNCv, J.: Concerning the proper location of an interstate boiiiularx' line with 
reference to the sitores and channel of a navigable river separating one State of tlw 
Union from another, much has been w’rittcn. The subject xvas br<iught -under the 
coirsideration of this court in /oziui z\ Illif/oiSy 147 U.S. 1. . . . Fr*nn a rex iexv ol 
the authorities upon international laxv, it w^as declared that xx hen a navigable rivet 
constituted the boundary l)ctween two independent states the interest of each start 
in the navigation, and the preservation by each of its equal right in such nax igation. 
required that the middle of the channel .should mark the boundary up to which 
each state tin its side should exercise jurisdiction; that hence, in international law. 
and by the usage of European nations, the term “middle of the stream,” as applied 
to a navigable river, meant the middle of the channel of such stream, and that in 
this sense the terms were used in the treaty ... in 1763, so that by the language “a 
line draw n along the middle of the River Mississippi,” as there used, the middle of 
the channel was indicated; that the thakvcfr^ or middle of the navigable channel, is 
to be taken as the true boundary line between independent states for reasons grow¬ 
ing out of the right of navigation, in the al)sencc of a special convention l)erxv'cen 
the states or long use eijuivalcnt thereto; and that although the reason and 
necessity of the rule may not he as cogent in tliis country, wdicre neighboring states 
arc under the same general government, yet the same rule must he held to idjtain 
unless ciiangcd by statute or u.sage of ,so great a length of time as to have acipiired 
the force of laxv. . .. 

The rule thus adopted, known as the rule of the 'Uhahve^'' has been treated as 
set at rest by that decision. Louisiana v. Mississippi^ 202 U.S. 1, 49; Washm\rton v. 
Oregrr//, 211 U.S. 127, 134; 214 U.S. 205, 215.... 

... It is settled beyond the possibility of dispute that where running streams arc 
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rhc boundaries between stares, the same rule applies as between private proprietors, 
namely, that w hen the bed and channel arc changed by the natural and gradual 
processes knf)wn as erosion and accretion, the boundary follows the varying course 
of the stream; w hile if the stream, from any cause, natural or artificial, suddenly 
leaves its old bed and forms a new one, by the process known as an avulsion, the 
resulting change of channel works no change of boundary, which remains in the 
middle of the old channel, although no water may be flow'ing in it, and irrespective 
of subsetjuent changes in the new' channel. . . . Nebraska v, lo'iva, 143 U.S. 359, 
361, 367, 370; Missouri v. Nebraska, 196 U.S. 23, 34-36_ 

Upon the whole case we conclude that the questions submitted for our de¬ 
termination are to be answ ered ns follows: 

(1) 1 he true boundary line between the States, aside from rhc question of the 
avulsion ot 1S76, is the middle of the main channel of navigation as it existed at the 
1 reaty oi l\ace concluded between the United States and Oeat Britain in 1783, 
subject lo such changes as have occurred since tliat rime through natural and 
gradual processes. 

(2) By the avulsion ol 1876 the boundary line between the States was un¬ 
affected, and remained in the middle of the former main channel of navigation, as 
al)ove defined. 

t-v) 1 he boundary line should now be located according to the middle of that 
channel as it was at the time the current ceased to flow therein as a result of the 
avulsion of 1876. 


Note 


Sec cases cited in this opinion, and 1 ilyde. International Lan' 443-450 (2d ed.. 1945). 
Sec also Cardozo's opinion in Neve jersey v. Dela'ieare, 291 U.S. 361 (1934), tracing the 
hist(»r>' of the doctrine of tbahec^ in inrcrnational law and its substiriition in the latter 
t)art of the 18th cenrury for the principle of co-dominion over the entire boundary 
stream by the ri]>arian states. 1 le said that as of 1783, when the Revolutionary War was 
over, “Delaware and New |erse>' began with a clean slate.... In these circumstances, the 
capacit)' «>f the law to develop and apply a formula consonant with justice and with the 
political and social needs of the internatitmal legal system is not lessened hy the fact 
that at the creation of the boundary the formula of the ThaKveg had only a germinal 
existence. I'hc gap is iu>t so great that adjudication may not fill it. . . . Treaties almost 
contcmporane(»iis, which w ere to he folKnvcd by a host of others, were declaratory of a 
f^rinciple which was making its way into rhc legal order. Hall, Internationa} l,avi\ 
Srh ed., p. 7. Internnrionnl law', or rhc law that governs between stares, has at times, 
like the common law w ithin stares, a tw'ilight existence during which it is hardly dis- 
ringiiishahle from nH»rnliry or justice, rill at length the imprimatur of a court attests 
its jural fpialiry. . . . 'Hie graiUial consolidation of opinions and habits (\^inagradofT, 
Custovi and Ri\ibt. p. 21) has l>cen doing its quiet work.” 

See also the euri(»iis case of Oklahofna v, Texas, 256 U.S. 70 (1021); 260 U.S. 606 
(1923), involving oil rights tinder the Red River which separates those States, whose 
boundary ilepcnded uf>on the freary of 1819 between tlie United Stares and Sixain. The 
boundary was found to !)C the south “hank” of the river, ami great ditfic'ilry arose in 
determining tlie location of the “bank” of a shifting stream in arid eoimrr> 

‘•■♦Sec Carpenter, “Vhe Red River Btmndary Oi-spute.” to Ant. /. I ml / . 517 < l\iir»»rial. 

11 (1925); Bowman, “An American Boundarx* Dispute.” U Geo^rafihiral Rev. 161 

f 1923), with pictures and maps; and Farnsworth, “.A Review of Important Developments in the 
Science of Cailasrral Resiirvcys,” 47 Pror. Am. Sor'y Civil F.ne^ivccrs 404 (1020, who states at 
0 . 434 that the property involved was at the time valued at SI00.000,000. 
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Interesting problems have arisen along the Rio Grande boundary between tlic United 
States and Mexico, which under the 1848 trean^ was to proceed “up the middle of that 
river, following the deepest channel, where it has more than one/* I'he treaty of 
1853 referred to this article and described as the boundary a line “as defined in the said 
article, up the middle of that river/'The Boundar>' Convention of Nov. 12, 1884 re¬ 
ferred to the above and declared (Art. 1) “The dividing line shall forever be that 
describeti in the aforesaid I'reaty and follow the center of the m)rmal channel of the 
rivers named, notwithstanding any alterations in the banks or in the course of those 
rivers, provided that such alterations be elfected by natural causes through tiu* slow 
and gradual ert)sion and deposit of alluvium and nor by the abandonment of an existing 
river bed and the opening of a new one/’ Art. 2 added; “An\- other change, wrought 
b\' the force <»f the current, ww hether by the cutting of a new bed, or when there is more 
than one cliiinnel by the deepening of another channel than that whicli marked the 
boundary at the time of the survey made under the aforesaid Treaty, shall produce no 
change in the diwiding line as fixed by the surveys of the International Bourularv 
Commissions in 1852, but the line then fixed shall continue to follow the middle of 
the original channel bed, even though this should bect»me wholly dry or be obstructed 
by deposits/’*- An International Boundary Commission, established under the treaty 
of July 29, 1882 “•* was by the Boundary Convetuion of March 1, 1889 given exclusive 
jurisdiction to examine and decide “all differences or (piestions that may irise” on the 
parr of the frontier constitutcil b\- the Rio Cirande and (A>lorado Rivers.'^ 

In the Banct) 1 .liniinarioii Comention of March 20, 1005,’' rite parries stattal that "it 
has been observed (hat there is a typical class <if changes etfecied in the l>ed of the Ri<» 
Grande, in which, (nving to slow and gradual erosion, coupled with avulsion, said river 
abandons its old channel and there arc separated from it small portions of land known 
as ‘bancos’ bounded by the said old bed, and which, according to the terms of Article II 
of the abaremenrioned CJonventitm c»f ISS4, remain subiecr to t!a dominitni aitd 
iunsdiction of the country from which the\' have been separatcil; 

“^^'hereas. saiil ‘bancos' are left at a distance from the new river bed, atul, \n reason 
of the succcssi\'e deposits of alluvium, the old chanttel is becoming e ffaced, the land of 
said ‘banc<»s’ becomes confused with the land of the ‘bancos’ conrigimus thereto, thus 
giving rise to difficulties and controversies, some of an intemarional and others of a 
private character.” 

.-\rticle f of the 1905 convention provided that as rtf >8 reported and siirvev eil bancos, 
the d<»minion and iurisdiciion as to those on the right bank should pass to Mexict), 
and of those on the left bank rf» the Unite*! Stares. Article If provided that “The Infer- 
national Comniissif>n shall, in the biture, Ik guided by the principle of elimination of 
the bancos established in the foregoing article. . . . There are hereby excepted from 
this provision the portions of land segregated by the change in rlie beil of the said rivers 
having an area of over . . . 250 hectares, or a population of over . . . 200 souls, and 
w hich shall not be considered as bancos for the purposes of this treaty and shall not be 
cliniinarcil, the old l»ed of the river remaining, therefore, the b(Mindary in such cases.” 
Property rights in the transferred bancos wvere to be respected, and citizens bad the 
choice of remaining or departing, and if they remained of keeping their old citizenship 
or ac{]uiring that of the country to which the banco would thereafter belong/^’* 

"^9 Star. 922. 1 \falloy's Treaties 1110. 

7^ 10 Star. 1031. I Malloy's Treaties 1122. 

'*-24 Srar. 1011, 1 Malloy's Treaties 1159. It was added that no arrihcial change in the river 
should alter the boundary; and that rights of property in lands separated rlinnigh new channels 
created as defined in Article 2 should remain unchanged. 

"^22 Star. 98*5, 1 Malloy's Treaties 1141. 

‘•'26 Srar. 1512, 1 Malloy's Treaties 1165. The Coniniission was made permanent by the 
Water Boundary Convention of N*iv. 21, l*>t)0, 31 Star. 1936, 1 Malloy's I'reaties 1192. 

Star. 1861, 1 Malloy's Treaties \\^). 

7«Sce I Aloore, Div^est of International La'w, 159-160 (1906); I I laekvvortli. Digest of Inter¬ 
national Lavj ?; J07. also Shapicigh v. Micr, 2W U.S. 468 (1937); San Loren/.o Title & Im¬ 
provement Cm. V. City Mortgage Co., 48 S.W.2d 310 (Tex. Civ. App. 1932); San l.orenzo Title 
& Improvement Co. v. Clardy, 48 S.VV.2d 315 (Tex. Civ. App. 1932); Willis v. First Real F^statc 
& Inv. Co., 68 F.2d 671 (5th Cir. 1934). 



TERRITORY 


297 


After considerable llood damage in the El Paso-Jiiarcz region, and extensive engineer¬ 
ing studies by the Boundary Commission, the United States and Mexico concluded in 
1933 a Convention tor the Rectification of the Rio Grande, under which tliev agreed to 
carry out engineering works recoinmended by the Coinniission, (a straightened river 
channel for hS miles between parallel levees, in addition to a dam and reservciir), the 
principles ot the Banco Idimiivation Convention being applied to the lands remaining im 
each side ot the newly eonsiructcd and walled channel.^*' 

Dispute arose in lhV5 as ti» a 600-acre tract of land known as El Ciiami/al, alleged O.v 
Mexico to have been part of Mexico until 1H73 “in which year in consequence of the 
abrupt and sudden change (if the current of the Rio Grande, the land in question, was 
in fact left on tlie oilier side of said river, or on the side of what is called today El Paso, 
lexas.” l or many > ears it had been considered in I'exas as parr of that state. As the 
Commission was unable to agree, the two governments in 1910 siibiiiirted to arbitration 
by the American Commissioner, Mexican (Commissioner, and a (Canadian jurist, wlio 
should “decide solely and exclusively as to whether the international title to the CChanii/al 
tract is in the Lniied States of America or Mexico.'’ It was provided that tlie decision, 
whether unanimous or by inajoriry, “shall be final and conclusive upon both Goverii- 
iiients, and without appeal.” Ihe arbitral aw ard, though rejecting Mexico's contention 
that the boundary become a “fixed line” at the survey of 18*52 (Mexico dissenting j, 
concluded that (1) any claim of the l.’nired States by prescription should be rejected 
since Mexico had constant!>■ challenged American control, (2) that the accretions which 
had occurred in the (]hami/al tract up to the rime of the great flood of isr)4 'should be 
awarded to the United States, but (3) that the changes occurring in 1S64 had not been 
“elfected through the slow and gradual erosion and deposit of alluvium,” staring that 
“while the accretitm may have been slow' and gradual, the parties have expressly coji- 
tracted that not only the accretion, but the erosion, must be slow and gradual,” and 
therefore title to the parr of the banco formed in 1864 should reriain in Mexico 
(L nited Stares dissenting)."*’ 

1 lie United States commissioner dissented “/w tofo from so much of the opinion and 
award as assumes to segregate the (..'haini/al tract and to divide the parrs so segregated 
hetweeii the two nations, and fnuii rliar part of the opinion and award which holds that 
a portion of the (liami/al tract was not formed through ‘slow' and grailual erosion and 
depc»sit of alluvium’ within the terms of the treaty of 1884.” He said: ‘The reasons for 
tills dissent are threefold: First, because in his opinion, the ciminiission is wholly without 
iurisdiction to segregate tlie tract or to make other findings concerning the change at 1 .1 
( !hanii/al rlian ‘to decide w hether it has occurred through avulsion erosion, for tlie 
effects of articles I and 2 of the convention of Xovember 12, 1884.’ . . , Secondly, 
because, in his opinion, the convention of 1884 is not susceptible to an> other constrtic- 
ti(m than that the change of the river at F.l ("haini/al w as enihraced within the first alter¬ 
native of the rreary of 1884. Aiul, thirdly, because, in his opinion, the finding and aw ard 
is vague, indeterminate, and uncertain in its terms, and impossible of execution.” He in¬ 
sisted that the arbitral agreement provided solely for decision as to title to the (2hainizal 
in its entirety, and nor for its division.^” The United States refused to accept the award, 
and the dispute remains unsettled.^' 

International Rivers — Editorial note. Rivers of international concern, in 
addition to lioiindary probleni.s. have presented difficult problems as to navigation 
fright to use, regulations applicable, and construction and maintenance of navigable 
warerwavs), and other forms of utilization such as domestic and industrial con¬ 
sumption, irrigation and pow er (diversion, maintenance of supply, pollution, and 

48 Star. 1621. 4 t’O*., of U.S. 4462. See G. F. Reinhardt, “Rectification of the Rio 

(I'riUitlc in the I I Paso-Juare/ \ allev /' >1 .7///. /. Inti L. 44 (P>37). 

’’* 36 Star. 24SI, 3 Treaties, etc., of US. 272<>. 

7** Text of award in P>ll Foreign Relations 5*^3; 5 Avt. /. Inti L. 785 (1911). 

1911 l-'oreiKti Relations 5S7; 5 Ant. ). Inti L. 813 (1911). 

*** See generally I Maekw«»rth, Di^iest (ff international Lav.\ 411-417 (1940); 1911 Torei\;n 
Relations 565-605; 1912 id. 706; 1913 id. 957. 
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structures needed for use). States seeking to use international rivers (whether 
boundary streams or those flowing from one stare into and through the territory 
of another) have often asserted an international law right to do while other 
states concerned have responded by announcing their “sovcieigiv’ rights to do as 
they please ith the portions (»f rivers within their terriforv. An increasing num¬ 
ber of treaties liavc dealt \\ ith these pr(»blcms of international lliivial law, and few 
rules of international law f)thcr than treaties appear to ha\e developeil.*''* 

The principle of free navigation on the international rivers of Europe (Scheldt, 
Bouse, Rhine and navigable tributaries of the Rhine) for merchant vessels of non¬ 
riparian as well as riparian states was recogni/ed in Articles lOS 117 ol the Einal Act 
of the Congress of Vienna in 1815."^ The Ercaty of Paris of 1856 pro\ ided, intcf 
alia, for the apj)lication of the principles of the Congress of X’icnna to the Danube 
and its mouths, declaring that this provision is “part of the public law of luiropc"; 
while subsequent articles provided for the establishment of a I'airopean C<im- 
mission (including both riparian and non-riparian states) t(» carry t>ur the pro 
visions on tlie lower Danulie/*'' The peace treaties of 1919-1920 continued the 
European Commission ( as its powers had been graduall\' extended prior to W’orlil 
War I, up as far as Braila), internationali/cd a further portion of the river up as 
far as Ulm in Germany (including the Rhinc-Danube w aterway then uiuler con 
struction), and provided generally for the application of a future (iencral Cion 
vention to the s\ stems of the Danube, as well as the I'.lbc (I -al)e ), the Oder (()ilr:i). 
and the Niemcn (Russtrom-Mcmel-Niemcn).^** Follow'ing the conclusion of this 
General Convention, known as the Barcelona Convention of 1921,”" a DeHnirive 
Stature of the Danube w'as established by a convention of June 30, 1922, ileclaring 
navigation of the Danube to be “unrestricted and open to all llags on a footing ot 
complete e(iualit\' over the whole navigable course of the river, that is u* say. 
between Ulm and the Black Sea.” The Ixiiropean Commission continued as to 
“the maritime Danube” from Braila to the Black Sea, w hile the International Com¬ 
mission was establisiied with jurisdiction from Braila up to Ulm over “the liuvial 

the United States in 1792 asserted the “natural rip:hr” of r*n upper ripari in state l<» 
navigate the Mississippi ihrougli Spanish tcrriic»ry at its nioiirli, Am. Stare Pap., f or. UcL. I, 
252-257, 1 Hyde, ln!cnutiio})al 526 Od cd., 1945); and in 1S5' Setretary f»f State .Marey in¬ 
sisted that the riglit for Unittil States vessels to navijiatc the Ama/ofi through Bra/i! to tipper 
riparian states was a “n.uural one,” svihjccr to the power of Brazil to re^nilate bur nor to e.wlude 
the river from “the coinnH)n use of nations.” I Aloore, Digest of fntcrnational La'll' 642-64^. 
At times treaties reeogni/irii^ the rij/ht of navigation use similar laneuaMe; Art. 26 of the treaty 
of May I.?. 1^''H heruLvu rhi. L uited Stares and Bolivia, I Malloy's I rcaius IH, 12 Star. 1(M)^ 
provides: “In accordance wiih h\ed principles of international law, Bolivia ret;ar<ls the rivers 
Amazon and I.a Plata, with then tTil)ui:iries, as highways or chanttcis opened !»>• nature ft»r rite 
commerce of all n.ujoiis.” It is sii'nilicant titat Bolivia is an upper ri|)arian state?) 

**‘*Sec 1 Hyde, Imcrua'tonal Laii 524-‘)7? (2d ed., P>4^r, I < )p[H-nhc:im, Ititcrnational l.aii- 
176-178C (l.aincrpachr 7ih eti.. i‘v4S>; P. AI. Oyilvie, IntcrnanunM iri?'criCJT.v '.1920, elahorate 
bibliography V; G. Kaeckenheeck, International Rivers (191Sy; H. (). M.mce, ln!i \ nathnial 
River and Canal I'ransport (1944). 

Hr, l or. State l*af). U at 52, 162. On the Kliinc, see (Jonveniitm of Alannheim, J86H, 
59 id. 470; J P. Chainherl.iin, 1 he Re' 4 .fnfe of the International Rivet>: Dannhe and Rl rne i 192 i ) 
*'‘’*See Pror«#col of (Conferences, 46 Hr. ! or. State 6>, oo, 107; icm in 15 Alanens. 
Nouveati Rei ucil (iencral dc Traitrs 7"0, 776. See Charnl)erlaiii, of), eit. supra; H. I lajiial, I he 
Danube 'J920;. 

'^•■•Sec annotated text of 1 reaty of A'ersailles, Pt. XII. U.S. Tor. Rels.f Paris Peace (a)nference 
1919, XII!, at 647-680 0947). As ro the Oder, see Ca.se Kdarin^t to the rcrrirorial Jiiristliciion 
of the International Commission of the River Oder, /\C././., Ser. A, no. 2i (1929). 

7 L.N.T.S. 36, 116 Hr. & Tor. State Pap. 527. 
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Danube.” Alrlioiigb by the 1947 Peace Treaties it was provided that “Navigation 
on the Danube shall be free and open for the nationals, vessels of coninicrcc, and 
goods of all States, on a fo()ring of equality in regard to port and navigation charges 
and conditions for merchant shipping”; by 1948 all riparian states except Austria 
and (ierniany had come tinder Soviet domination. J he 1948 Conlercnce in 
Belgrade to “work our a new convention regarding the regime of navigation on 
the l)anul)e” concluded a convention signed by seven delegations, over the ob- 
iections of Austria, I'rance, Tnited Kingdom and the United Stares. Inrcr- 
nationali/ed control was regarded as a “system of the past,” and free navigation 
understofid to mean navigation under riparian control. I he objecting states re¬ 
fused to recogni/.e the legalit\- of the new convention and declared tlieir reserva¬ 
tion of rights under the earlier treaties.***^* 

Navigation riirhts on the Sr. Lawrence and the Great Lakes and connecting 
waters have long been covered bv treaty; the presently cfTectivc provisions are 
Article of the J leaty of Washington of and Article 1 f>f the Boundary 

Waters Uonvemion (»f 1909.'‘‘ The latter treaty also provided for the establishment 
of the lnternari(»nal Joint Commission to supervise tiie “use or obstruction or 
diversion” of boundarv w aters between the United States and Canada.'''* 

Nav igation interests, once preeminent, have increasingly become but one among 
manv competing interests as technology for the iiltilization and consumption of 
water resources advances. For example, as early as 1880 differences arose betw een 

~ .Vi l..\J .S, 17 ^, 17 .'b//. /. hiri L. .Sw/»/). 13 (1923). 

Advisory ()i>inion of Doc. 8, 1927 on Jurisdiction of ilic r.iiropcan Advisory Com 
missinn <»t the l.);iniihe between Gal.u/. and F^raila, L.C././., Ser. B, no. 14. 

I iv.nies of Peace with Ihiniania (Art. 36), Bulgaria 34) and Hungary (Art. 3Kj. 

/..S. 1649-1651. 

!‘"Sce:i Pept. of Sfjtc Bull.xyi (J<H9); I Dora. 6^ StatcBulh (Depr. of State) 250, 4H7 (194S); 
Ivun/, “ I be l)amil»e Kegiinc and the Belgrade Conference,” 43 .4///. J. Inti L. 104 (l'M9.». 

I Ills article (wiili tio provision for termination) reads: “ The navigation of the river Sr. 
I.awTciur. asceiuling and descending, from the forty-fifth parallel of north latitude, where it 
ceases to form the hcnindary hetween tfic two countries, from, to, and into the sea. shall for¬ 
ever remain free and open for the purposes of commerce to the citizens of the United States, 
siiliject t(» any laws and regulations of Great Britain, or of the Dominion of Canaiia, not in¬ 
consistent with such priv ilege* f^rec naviption.” The article also gives British subjects and 
American citi/ens similar privileges in navigation of the Yukon, Porcupine and Srikine rivers 
(.Maska and Canada). 1 Malloy's / rcatics 700, 17 Stat. 863. 

«-“ I he High Contracting Parries agree that the navigation of all navigable boundary waters 
shall forever continue free ami open for the purposes of commerce to the inhabitants and to the 
thips, vessels, and hoars <»f both countries equally, subject, however, to any laws and regulations 
of either country, within its own territory, in»t inconsistent with such privilege of free naviga¬ 
tion and applv ing equally and w irlunir di.scriinination to the inhabitants, ships, vessels, and b<»ars 

of both countries. , ■ ■ r 

“It is further agreed that so long as this treaty shall remain in force, this same right of 
navigation shall extend to the waters of I.akc Michigan and to all canals connecting boundary 
waters, and n«»w’ exist ing or w hich may hereafter be constructed on either side «>f the line. 
I .irlier of the Migli Contracting Parlies may ad<»pt rules and regulations governing the use of 
such canals within its own territory and may charge tolls for the use thereof, hut all such 
rules and regulations and all i*>lls cliargcd shall apply alike to the suhitt cs i>r citi/tns .►! tlu. I ligii 
C;omracting Parties and the ships, vessels, and boats of both t>f the High Contracting Parties, 
and they shall he placed on terms of equality in the use therci»f ” 3 Ireatks, etc., of the U.S. 
2607, 36 .Slat. 244M. (Ihider Article 14 this treaty may be leiininated b\' either parry on 12 

months notice.) ■ i_ i i 

•* Regarding the excellent work of this Commission in dealing with diverse boundary waiei 

niie.stioii.s, see (2.J. Cliacko, The hiterjiatwnal Joint Ommtissiofi R. MacKay, “ rhe 

International joint C'tuninissioii between the United States and C.anada. 22 Avi. /. htr i /., 292 
( 1928 ). 
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Mexico and the United States over the waters of the Rio Grande and its trihutaries. 
Although United States Attorney General llamion stated in 1895 with respect to 
utilization of siicli waters in ('olorado and New Mexico, that “the rules, principles, 
and precedents of international law impose no liability or obligation iip^n the 
United States'*;''* >ct in 1906 the United States and Mexico entered into a treatv 
under Mhich the United States agreed to deliver without cost to .Mexico at a 
designated point on the boundary a total (»f 60.000 acre-feet annually from w ater 
proposed to be stored above a New Mexico dam. .Article V of the treaty provided 
that “ I hc United States, in entering into this treaty, docs not thereliy concede, 
expressly or b\' iniplicatitm, any legal basis for any claims heretofore asserted or 
which nia\' be hereafter asserted b\‘ reason of any losses incurred l)y the owners <»f 
land in .Mexico due or alleged to be due to diversion of the waters of the Rio 
Grande w ithin the I’nited States; nor docs the United States in any wa\ concede 
the establishment of a!\\ general principle or precedent by the concluding of this 
treaty." 

Similar jiroldems arose w ith re.spect t(j the Colorado River (there complicated 
by interstate disputes and agreements w ithin the United States),'”* aiui w ere finall\' 
disposed of by a 1944 treaty dealing with equitable distribution of the w aters of 
the Colorado as well as the low cr Rio Grande and the l‘ia Juana, w hich guaranteed 
Mexico 1,5U0.00 acre-fcct from tlic Colorado, and provided for study and de¬ 
velopment through the International Boundary and \\ atcr Commission estaldishevi 
by the two nations.'*" Similarly treaties have been worked r)ut by the states con¬ 
cerned with problems of diversion and development of international rivers in (Uher 
parts of the world'*"* 

Rights in Territory of Another Stale — rdirorini Note. Ai times one state 
has acquired by lease rights corresponding more or less cK)sel\' to territorial 
sovereignty o\ er parts of the territory of another state. I’nder 190^ agreements, 
Cuba leased to the United States an area at Guantanamo for a na\ al base, the lease 
providing that “While (»n the one hand the United States recognizes the contitiuance 
of the ultimate sovereignty of the Republic of Cuba over the abo\ c described areas 
of land and water, on the other hand the Republic of Cuba consettts that during the 
period of the occupation by the United States of saiti areas under the terms of this 
agreement the United States shall exercise complete jurisdiction and control over 
and wnthin said areas.'* I Malloy, Treaties. 558, >60. 4'he base w as treated l)y the 
Cuban courts as “foreign,** in hi rc (htsrnan and Latavihlc. Annual Digest, 195.5-34, 
case no 43. On leased territf)rics in C.hina, see I W'ilkmghbx, l oreign Rights and 
Interests in Chhia 466-494 f2d cd., 1927). 

•**21 Ops. Any. Gen. 274. Cf. United States v. Rio Ci'randc D.nn and b ri^tation ( lu., 174 IKS. 
690 (1899>. 

1 Malloy's Treaties 1202, Srar. 29> i. (Icsunally, see I .Moore. Dia^cst. of intcruaiioniil I.aiv 
653; I Hackworth’s Uiizest of lntcrHiitioiuil f an' 5><4; J, Siitis.irian. Dncr.iion of ImcnLitinnal 
Heaters (19.39). 

**‘*Scc, inter alia, Colorado River lietwecn Ari/ona. fKdiforni.i. Colonulo, Nev.nia, 

N'ew iMe.xico, Utah and VVyoinini*. and Conerev.inn.il IcidslariiMi, 42 Srat. I7I. 4> Sr.it. in>7. aiul 
for texr of (J*)inpact, lI.R. Dor. no. 60>, z'tli 4r'i sess. See alsn .\ri/ona v. (Jaliforni.i, 

283 U.S. 423 (1931); 292 U.S. .341 M9.?4); 298 U.S. 558 (I9?6,i. 

Treaty Series 994, 59 Star. 1219. See Tiiiiin, “Water I'reary between United States and 
Mexico,” 10 Dept, of State Hull. 2«2 (1944). 

'*^'lhe fullest rrcamient is in If. A. Smith. Economic Uses of hnernatwtral Rivers (1931). 
.See al.so Simsarian, op. cit. note 95 supra; Diversion of Water from the Meuse, P.C.l.f. Ser. A/R, 
no. 70 (1937). 
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Panama ginntcd the Canal Zone to the Unired States under the Convention of 
November 18, 1903 (2 Malloy, Treaties 1349; 33 Stat. 2234), under which the 
United States was quanted “in perpetuity the use, occupation and contror’ of a 
specified /one, rcceivino “.dl the rights, power and authority within the zone 
mentioned and described . . . w hich the I'ltited States would ju>sscss and exercise 
if it were the Mnereign of the terriiory within which said lands and waters are 
located to the entire exclusion of the exercise by the Republic of Panama of an\' 
such sovereign rights, power or authority.” A down payment and annual rental 
was to be paid b\' the United States in return. In Luckciibach S.S. Co. v. United 
StiitcSy 280 U.S. 173 (1930), (^nnal Zone ports were held to be “foreign ports” for 
purposes of mail-carrying charges. 

in 1940-41, Great liritain leased to the United Stares certain bases in New found- 
land, Rermuda and the West Indies, 55 Stat. 1560. In Vcrmilya’Uraven Co. v. 
Connell, 335 U.S. 377 ( 1948) the Court held, four Justices dissenting, that the 
Bermuda base was a “possession” of the Ihuted States for application of the Fair 
I .abor Standards Act (52 Star. 1060). How ever in United States v. Spelar, 338 U.S. 
217 (1949), a Newfoundland base w'as held to remain a “foreign country” for the 
Federal 1 ort (.'lainis Act (60 Stat. S42) excluding recovery for claims “arising in 
a foreign country.” 

By treatv t>ne state ma\' be gi\cn a right of w’^ay across tcrrit<»ry of another, or 
rights of pasturage, or rights to occupy a place with military forces, or to have 
some part of another state's territorv demilitarized. Fhese restrictions, or 
“servitudes, ' ha\e gi\en rise la much debate. In the course of the Worth Atlantic 
Coast Fisheries Arbitration, Scott, Halite Court Reports 146, 159 (1910), the 
tribunal rejected the American contention that the liberties of fishing off New^- 
foundland and of using parrs of the shore for incidental purposes constituted a 
“servitiule.” In Aix-l.i-Cbappellc-Maastricht R.R. Co. v. The^eeis, 8 Am. J. Inti L. 
907 (1914), a Cierman court held that Dutch law rather than Cierman applied to 
mining ojH'iations in a frontier district (»f Germany w here under a treaty of 1816 
with Prussia tlie Ncihcrlands retained mining rights termed an international 
servitude. Part of the territorial sovereignity w as held to have remained w ith the 
Netherlands, which could legislate for and supervise these mines in Germany. 
On state servitudes, sec 1 Hyde, International l.a'ic 510-515 (2d cd., 1945); Reid, 
International Servitudes (1932); Vali, Servitudes of Intcrnatioual Lave (1933). 
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Introductory Note. In intcrnnrional legal inatrcrs the praerical iinpoiranee ot 
nationality lies in its being for many purposes the legally signilicant tie between 
the individual and the state. As we have seen in an earlier chapter, states are 
nornially thought of as the parties having rights under international law'. Any 
international knv rights of the individual are derived primarilv from those of the 
state (or states) of which he is a national, and it is normally onl\' such state (or 
states) that may press his claims through diplomatic channels or helorc inter¬ 
national trihunals. In so far as he is given benefits under treaties, it is usually in his 
status as a national of one of the parties to the treat}*. ConverscI} , the tie ot 
nationality is recogni'/cd as a basis for iurisdiction over him, and iiiuler present 
international law this goes so far that it may usually be said that no other state ha*, 
a right to object to the way in which a state treats its own nationals. In anal\ zing 
any international legal .situation involving individuals, it thus iisnallv becomes 
necessary to start h}* finding out their nationality. 

It is thus necessary to ascertain what law tletermincs an individuars naiionalirv, 
and to inquire as to the “internationar’ cliaracter of nationalit}' law s — w hcthci 
nationality is alwa}'S a “domestic questioir’ and thus not controlled ti\* intei- 
national law, or whether nationality law's arc matters of international concern. 
Since nationality is so largely a matter of municipal law, w hat happens w hen the 
ojjeration of such law s results in an individual having tw o or more nationalities .u 
the same time, or perhaps being left “stateless” without any nationality at all? 

The question of nationality may also be of great importance to an individual 
because of its effect upon his status under municipal law; but an international law 
course does not appear to be the proper place for exploring the problem in detail. 

Because of the importance of nationality in these various international legal 
problems, and because the lawyer in international practice may be called upon to 
determine his client’s status under the nationality laws of various stares involved, 
the international lawv er has freejuent occasion to l>ecomc familiar with the nation¬ 
ality laws of different countries. As this book is designed primarily for those in 
the United States, greater attention is paid to our law's than to those of other lands. 
[ jowever, the student is w arned that in dealing with our nationality law s or foreign 
ones, it is necessary to bear in mind that the problems are usually those of interpret¬ 
ing complex statutes and the practice which relates to them, and that great care 
must be taken in each case in examining the pjuticular sratutes, judicial decisions, 
administrative rulings, etc,, which may be relevant, rather than attempting to rely 
on general impressions or deductions from theories. In a general introductory 
course in international law it is impracticable to cover in full detail the nationality 
laws of even a single country, and no attempt is here made to do so. It may be 
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hoped, however, that the reader will find sufficient material to become aw are of 
the types of problems wffiich arise and of the techniques of dealing with them. 

Corporations — Editorial Note. Corporations or other juristic persons are 
often spoken of as ‘‘citizens” or “nationals” of a state, although in their case certain 
aspects f)f allegiance may seem incongruous. “National character” may be a more 
accurate term. Nevertheless, for purpo.scs of jurisdiction and of diplomatic protec¬ 
tion in e ase of injury, states treat corporations and similar bodies as if they had 
nationality. International practice appears to be increasingly in accord with the 
Anglo-Atncricnn rule that the nationality of a corporation is determined by the 
law s under w'hich it is incorporated; though support in many European countries 
may be found for the idea that the nationality of a corporation is determined by its 
home office (.v/ege social), and some states regard as most important the place of 
principal operations and busine.ss.^ Hyde says; “At times, moreover, the tenn 
‘citi/ens’ or ‘subjects’ in whose behalf particular privileges arc yielded in treaties 
of commerce, are construed as embracing corporations created by the contracting 
parries. ... It is unnecessar\' to pre.ss the point that ... a corporation is not, for 
man\' purposes, to be deemed a national . . . and lacks many privileges that enure 
to a natural person, such as that of expatriation through naturalization. What 
stands out in the practice of States is their readiness to protect their own corpora¬ 
tions in the course of vicissitudes in contacts with foreign governmental authority, 
as well as the interests of their ow n nationals in foreign corporations.” ^ For some 
purposes the nationality of the stockholders or of the actual “control” may be of 
most importance, as in determining enemy character in time of w^ar.*^ 

National Character of Vessels — Editorial Note. Correctly or not, the term 
“nationalitN’” is often used to describe the tic between a vessel and a state. 7'hus 
Mackw'orth w rites: “ riic term ‘nationality’ of a merchant ves.sel is used in various 
senses. "I he sense in w hich it is used in a given case depends upon the purposes 
for w Inch national character is to be ascertained. In matters pertaining to privileges 
or rights under national laws, the usual practice is to look to the registry, enrol¬ 
ment, or other documentation of the vcs.sel. In matters of protection, the u.sual 
practice, in addition to considering the documentation of the vessel, is to inquire 
into the nationality of the owner.” ** 

I'hc criterion of nationality is often described as the “flag flowm,” or the “right 
to fly the flag” of a particular state. After a thorough survey, Robert Rienow con¬ 
cludes that documentation is the test: “Each state determines for itself what ships 
it will rcgarvl as its own, but it cannot, of course, impinge upon the prior rights of 
other states. If a vessel already has n nationality, another state is not free to impose 

1 Sec Borchard, Diplovj.iric Protection of Citiz-ens Abroad 617-626 (1915); 3 Hackworth, 
Jntemauojial I.a'iu 420-4.'4; 5 ibid. 8.» 1-845; 2 Hyde, international La'iv 900-908, IISl (2nd cd., 
1945). 

2 2 I lyde. International Laii^ 1181 (2nd cd.). Boston: I itrlc. Brown & Company, 1945. Quoted 
witli permission of l.inlc. Brown & and Prof. Hyde. 

Daimler ('o. v. (’onrinenral Tyre & Rubber Co., [ UMo] 2 A.C. 307; McNair, “The 
National Characier and Status of Corporations.” 4 Brit. Y.B, InPl /.. 44 (1921-24); Norem, 
“l)cterminari»»n of I'ncmy Character of Corporations,” 24 Am, /. hiPl L. 310 (1930). Cf. Kr<»n- 
stein, ‘*N.i!ion:dit\- »>f Internari<*n.il Enterprises” 52 CoL /.. Rev, 983 (1952). See also ease of the 
Snndard f’)!! Eankers (Reparations Commi.ssion and United States, 1926), 22 A7n. J. Im'l L. 
404 (1<12H), Annual Dkext, 1925-26, case 353. In pcncral, see Report of Conmiittee on Codifira- 
non of Infcrnattonal I.eapiic of Nations diK, 1927. V. 12, reprinted in 22 Am, J, hnl L 

Spec. Sup/). 171 (1928); Merryiiian, iu»tc, 22 \otre Dante Lav' 181 (PHT). 

* 2 International Law 724. 
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Its niitionaliry upon it.. . . Beyond this, a state is free to encourage application for 
its nationality by maintaining liberal rules. No matter how lenient or harsh its coiv 
ditions may be, once a stare has denoted that these conditions have been met to its 
satisfaction through the medium of an official document, the nationaIir\ is im¬ 
pressed upon the vessel.”"' Difficulties, however, with respect both to jurisdiction 
and protection, may arise when a vessel owned by nationals of State \ ma>’ be 
placed under the documentation and flag of State Y. 

3 MACKWOR I Il, IN 11 RNATIONAL I.AW 1-3 (i94:> 

Nationality is a snbiect primarily of municipal as distinguished from intcrnatioiia! 
hwv. 'Lhe fact that the matter is largely controlled by municipal law frec|uentl\ 
gives rise to conflicts betw een the laws of different countries and results in man\’ 
eases in dual nationality. For example, a person born in a countrx’ ma\’ ba\c rlu* 
nationality of that country b\* reason of l)irth therein and at the same time lta\e 
the nationalit}’ of another country by reason of the fact that his jiarenrs are tia- 
tionals of such other counrrv; f)r a person, although acquiring a new nationalitv 
through naturali/ation, may not lose his former nationality. . . . 

The terms ritizcfiship and fLitioihility refer to the status of the indi\ idual in his 
relationship to the state and arc often used synonymously. The w-ord v.itioiinlity, 
however, has a broader meaning than the w’ord citizenship. Likewise the terms 
citizen and Viitional arc frequently used interchangeably. Bur here again the latter 
term is broader in its scope than the former. The term citizen, in its general 
acceptation, is applicable only to a person who is endow ed w'irh full ptflhic tl aiul 
civil rights in the body politic of the state. The term national includes a ciri/en as 
w’cll as a person w ho. tfunigh not a citizen, owx*s permanent allegiance to the state 
and is entitled to its pn)tection, as, for example, natives of certain of the ou.rlying 
possessions of the irnitetl Slates. It also includes legal entities such as coqxu atiftns. 
Certain classes of persons are described as ‘‘nationals, but nor ciri/.ens” by seixion 
204 of the Nationality Act of 1940 (54 Stat. 1139). . . . 

Nationality may be ac<|uircd at birth or by naturalization. Nationalit) at birth 
may result from birth in the territory of the state, jifrc soli, or from birth outside 
of the territory of the state to parents w ho are nationals of the state — referred to 
as nationality by blood, or jnre sanguinis. . . . 

Nationality by naturalization may be actpiired by several difi'erent methods; 
(a) Direct naturalization in one’s own right under general naturalization law’s — 
a judicial process in some countries, including thf Lhiitcd States, a legislative 
process in others, and an executive function in still (i.hcr countries; (b) derivativ e 
naturalization, as, for example, the naturalization ot a minor child tlirough the 
naturalization of his parent or parents, naturalization of a wife through the 
naturalization of her husband, or in some cases by the marriage of an alien to a 
national (the last nv o methods are no longer recognized ns a means of acquiring 
citizenship in the United States); (c) in a few countries hy the adoption of an 
alien minor; (d) collective naturalization, through the transfer of territory from 
one state to another (where the transfer takes place by cession the change (»f 
nationality by the inhal)itants of the ceded territory is usually covered bv treaty 

•^Test of Nationality of a Merchant Vessel^ pp. 2J8-219. New York: Coliimbiii University 
Press, 1937. Quoted with permission of Columbia University Press. 
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sripularions), or tlirouirh legislative cnaerniciits c*o\ ering specific classes of persons; 
and (e) special legislation in individual cases. 


Section A. The Law Governing Nationalitv 


UNITED STA ri:S (HILSON) v. GERMANV 
U.S.-(.«crnian Mixed Claims Cominission, Apr. 22, 1925 
Decisions and Opinions, 231, 236 

11. ndcr the I reat\’ of Iierlin, August 25, 1921, Cjernian\ extended to the United 
States the henefits of various provisions of the Treaty of X’ersailles and pri\'ilcges 
stipulated in tlie Joint Resolution ot Congress of July 2, 1921, which declared the 
tenninarion of the w ar with (Jennany. (42 Stat. 1939). Under the agreement of 
August 10, 1922 a Mixed Claims Commission was created to pass upon claims of 
“the United Slates or its nationals' against Ciermany under the treaty. (42 Star. 
2200 ). I ach (iovernment was to appoint one Commissioner, and hy agreement the 
two (lovernments were to select an umpire “to decide upon any cases concerning 
which the commissioners may disagree.*' .At the request of the German Govern¬ 
ment. an American, I'.dw in R. Parker, was selected as umpire. ] 

Parki.k, Umimki;, rendered the decision of the Commission. 

riiis case is hefore the Umpire for decision on a certificate of the National Com¬ 
missioners certifying their disagreement. 

The record discloses that Edward A. Ililson, a British national, was employed as 
a radio operator on the American Steamship Cohnubuiu when she was captured 
hy a Cierman submarine on November 7, 1916, and on the following day torpedoed 
and sunk. He w ith other members of the siiip’s crew eventually reached the coast 
of Spain after rowing in an open boat .some twenty or tw enty-five miles through 
a rough .sea. \ claim is pul forward In' the United States on claimant’s behalf for 
personal injuries alleged to ha\'c been suffered by him through exposure to the 
elements and also for the \aluc of his personal effects lost w’hcn the ColmnhiiUi 
w as sunk. 

Prior thereto the claimant had, in pursuance of the natiiralizaiion .starutes of the 
United Statc,s, made formal declaration of his intention to become an American 
ciri/en, bur this intention had not matured into citizenship and he remained a 
citizen and subject of Cireat Britain. Section 2174 of the Revised Statutes of the 
United Stares, in effect at that time and the substance of w hich is in effect now^ 
provides that “E\ery seaman, being a foreigner, who declares his intention of 
l)ecoming a citizen of the United States” shall he admitted to citizenship after three 
\ cars’ service on hoard a merchant vessel of the United States subsequent to such 
declaration “hut such seaman shall, for all pui*poses of protection as an American 
citizen, he deemed such, after the filing of his declaration of intention to become 
such citizen.” 

The claimant, on July 5, 1918, became through naturalization and has since re¬ 
mained an American citizen. The question presented is the narrow one. Is 
Germany, under the terms of the Treaty of Berlin, obligated to pay such damages 
as may have been suffered In claimant during November, 1916? 
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It will be constantly borne in mind that the Treaty of llerlin constitutes a con¬ 
tract by which Gerniant’ accorded to the United Stares, as one of the conditions of 
peace, rights on f)chalf of Ar/rcriciii/ ihition,ih. M 3 n\- of the claims against German) 
arising under the reparation provisions of the Treaty of V’ersaillcs and presented 
to this Commission by the United States on behalf of its nationals covdd nor hat c 
been maintained under the rules of international law but were created by and 
are based exclusively on the contract terms of the Treaty of Berlin. The obligations 
thus assumed by Germany, and the reparation claims with which this Commission 
is empowered to deal, arc manifestly limited to such as arc embraced w ithin the 
Treaty terms, which are enumerated in this Commission’s Administrative Uccision 
No. 1, As heretofore pointed out, ir results from that decision that no claim “falls 
within the Treaty unless it is based on a loss, damage, or injury sufTcred by an 
American national — that is. it must be American in its origin.” 

The term “American national” as used in the Treat)' and the decisions of thi;, 
Commission has been defined by this Commission in its .Administrative Decision 
No. J as “a person wheresoever domiciled owing permanent allegiance to the 
United States of America.” The decision was concurred in by the .American Com¬ 
missioner, and while the German Commissioner did not concur in the deciMon as 
a whole he and the Government of Germany did concur in this definition ami he 
and the Government f)f Germany have accepted the decision as a whole as binding 
on both Governments. 

The definition of an “American national ’ is taken from that parr of the Joint 
Resolution of the Congress of the United States approved July 2. 1921, w hich is 
carried into and forms the basis of the Treaty of Berlin. There tlie claims, for the 
.satisfaction of which ir is stipulated that Germany shall make suitable provision, 
are limited to those “of all persons, w hcre.soever domiciled, w ho owe pt rm itient 
allegiance to the United States of .America and whf) have sulTered . . . loss, damage, 
or injury to their persons or properly,” etc. The phrase “who owe permanent 
allegiance to the United States of America” was manifestly used advisedly, it has 
a well defined meaning in .American jurisprudence. It broadens the term “.Ameri¬ 
can citizens” to embrace, not only citizens of the United States, but Indians and 
members of other aboriginal tribes f»r native peoples of the United States and of 
its territories and possessions. But on the other hand it e.\prcs.sly limits .American 
citizenship for all purposes of the Treaty to those w ho owed permanent allegiance 
to the United States. 

It is not contended that Hilson owed permanent allegiance to the United States 
at the time he suffered the damages complained of. On the contrary the very 
statute above quoted invoked to afford to him the protection of an American citi¬ 
zen describes the cla.ss to which he belonged as “every seaman, being a foreigner.” 
He w'as at the time of the sinking of the Cvliimhiiin a citizen and subject of Great 
Britain. He owed allegiance to the United States while serving on an .American 
ship. But such allegiance w'as limited to the duration of his service and w as of a 
temporary nature. At the time of suffering the damages complained of the claimant 
was a British subject. The personal injuries of w'hich he complains were injuries 
suffered by a British subject. 1 he personal effects which he lost were imprcs.scd 
with his British nationality. The fact that the United States had through its 
statutes extended to claimant, an alien .seaman, the .same measure of prtjtection for 
the duration of his service on an American ship as that extended to an Americ.in 
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citizen does not change the nationality status of claimant, and Germany’s ob¬ 
ligations arising under the Treaty of Berlin arc limited, so far as non-government- 
owned claims arc concerned, to claims which were in point of origin suffered by 
American nationals. 

An expression of an intention to become a citizen docs not make such declarant ® 
a citizen. 1 he status of a declarant has sometimes been described as “inchoate 
citizenship.” The term between the filing of the declaration and the admission to 
citizenship has sometimes been referred to as “a proliationary period.” But it has 
ne\er been held that the mere declaration of an intention to become an American 
citizen constituted a tie. pcnuancntly binding the declarant to the United States, 
to \\ hich he sh(»uld thenceforth owe permanent allegiance. The allegiance which a 
declarant owes to the United States is at most of a temporary nature. His declara¬ 
tion is a step tow ai d the transfer of his allegiance, which is completed only when 
he has matured his “intention” to become a citizen by compl\'ing with all the 
rc(]nirenients of the statutes of the United States. Then, but not until then, docs 
his allegiance becfime permanent. . . . 

I he Americ an Oinimissioner expresses the opinion that claims of the charactei 
here dealt with “are recognized under international law as properly presentable 
internationally.” This may be conceded. He expresses the further opiniem that 
“under the laws the United States this claim, on the facts stated, must be treated 
as a claim of .American narionality at the time of its origin.” This Commission is 
concerned (uily with claims falling w ithin the terms of the Treaty of Berlin, and 
rliat I'reaty does not deal w ith claims of alien seamen on American vessels w hich 
the United States had undertaken to protect, but only with claims of American 
nationals w ho w ere such when they suffered the loss, damage, or injury complained 
(*f. riie sole <]uestion is w hat rights the United States may assert on behalf of its 
nationals under the I reary, not what claims it might have presented internationally 
under the rules of internati(»nal huv. 

This (]ommission can n<»r in construing the I'reaty give weight to any considera¬ 
tions of national policy or to the duty of protection owdng by the United States 
to the claimant and otlwrs sinniarly situated as expressed by the acts of the Con¬ 
gress or otherwise. T his Commission can consider not w hat the Congress and the 
parries to the I reatN' might or could have .said or done but only what they did say 
and do. Germanx ’s obligations arc fixed by contract as expre.s.scd in the Treaty of 
Berlin. 1 Icr oliligations to make compensation are by that contract limited to such 
damages as were suffered by tho.se owing permanent allegiance to the United 
States. The sole question pre.scnted, therefore, is the narrow' one: Did claimant 
owe permanent allegiance to the United States within the meaning of the Treaty 
of Berlin both at the time he sulTercd the damages complained of and ar the time 
the Treaty l)ecame dfective? iManifestly he did not. Therefore German\' is not 
obligated to compensate for the damages suffered by him. 

Note 

Certain claims against AU xiet*, grow iiig out of the seizure of an Anunean ves.scl and 
the imprisonmenr of those on lioanl, were presented by the (Tovenuuenr of the United 

•On the .status of declarant aliens, sec Koesslcr, “Rights and Oiirics of Deelarant Alicas,” 
91 U, of Va. L. ^21 (1942); ^ 1 laekwonh, Intcrnatioval Lav? 55-6' (1942); ^ Moore. 
International I.aw (190^). 
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States and afterwards referred to an international Commission sirtinii between the 
L’nited States and Mexico uiuler the convention of July 4, 1868. In one of these claims, 
where proof of the American citizenship of the memher of tlic crew concerned was 
lacking. Sir I'dward Thornton, as umpire, held that the claim should be allow ed, because 
(1) service on an American vessel was some proof of American citizenship, and (2 ) 
“seamen serving in the nat al or rnercanrile marine under .a flag nor their own are entitled, 
for the duration of that service, to the ]>rotection of the flag under w4iich they serve.'’" 

However Hnekworth states that “despite the privileges which tluy thus enioy, such 
seamen remain aliens and owe only a qualified allegiance to the I'nited States.” '^ 'riiere 
is some indication that a state may extend protection in like fashion to aliens serving in 
its armed forces. Regarding the nationality of claims, in general, sec p. 542, wfra. 


NAl lONAl.n V DI'CRFI S ISSCl-D IN TUNIS AND MOROCCO 

Permanent Court of lnternati<»nal Justice, Advisory Opinion Feb. 7, P>2^ 
r.fScr. R, n<^. 4; I Hudson, UVr/i/ Court Reports 143 

[On November 8, 1921 decrees were issued by French, Tunisian, and .Moroccan 
authorities regarding the nationality of certain persons born in 1'iinis and in 
Morocco fFrench Zone), both French protectorates, (ireat Britain objected to 
the application <»f these decrees to British .subjects, and brr>ughr the ensuing con¬ 
troversy w ith France before the Council of the League of Nations. 'Fhere. France 
contended that the League lacked jurisdiction, since nationalitv was a martci 
which by international law' w as solely w ithin domestic jurisdiction. I'he (iouncil 
recjucsted the Permanent Court of International Justice to gi\'e it an advisor\ 
opinion on the question: ‘'Whether the di.spiite between France and Cire.Jt Britain 
as to the Nationality Decrees issued in Tunis and Morocco H'rench /otic) on 
November Sth, 1921, and their application to British stil/jects. is or is not, b\ 
international law, .solels* a matter of domestic jurisdiction (.Article 15. paragraph 
8, of the Covenant).'’ The Ouirt answered in the negative, sa\ ing ifi the course 
of its opinion: [ 

The paragraph to which sul)-.section (a) of the CoinK‘irs jcsolution e\pressl\ 
refers is as follows: 

(English text) 

If the di.sputc hetw een the parries is claimed by one of tlicm, and is found bv 
the Council, to arise out of a matter which l)y international law is soIcK' wirbin 
the domestic jurisdicrif)n of that parry, the Council shall so report, and shall 
make no recommendation as to its settlement. 

(French text) 

Si Tvm cics parties pretend ct si le Conscil recnvmut qve le diffeh-end poitc 
sm une question que le droit international laissc a la coinpcicncc exclusive de 
cette partie, le Conscil le constatcra dans mi rapport, mats sans rcconnnander 
aucune solution. 

Special attention nuist he called to the w'ord “exclusive” in the l‘'rcnch text, to 
which the word “soleI\'” fwithin the domestic jurisdiction) corresponds in the 
Fnglish text. Tlie (|uesri()n vn he consiilered is ni>r whether one c)f the parties to 

" > .\Ioorc, Intern at io7ial I.a'H} 

> Interna/irjTial J.a'iD 417. (In narionil eharaettr .#f scainrn, sec 2 1 lyilc, Intcrnationai Lav:. 
1179-llKO Qcl cd., rH5); 3 Alonre, International Lave S(K); 3 f I.K*k'.vr»nh, International J.av} 
417-420; 5 id. 8H 820. 
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the dispute is or is not competent in law to take or to refrain from taking a par¬ 
ticular action, hut w hether the jurisdiction claimed helongs solely to that party. . . . 

1 he wonls “solel\' w ithin the domestic jurisdiction" seem rather to contemplate 
certain matters which, though they mac very closely ctincern the interests of 
more than one state, are nor. in principle, reiiiilaied hv international law. As 
regards such matters, each state is s(»le jtidi»e. 

I he (juestion whether a certain matter is or is not sole!}’ w ithin the iurisdiction 
oi a state is an essentially relative t|uesrif)iv, it depends upon the development of 
international relatitnis. 1 hus, in the present state of internatir)nal law, questions 
of nationality are, in the opinion of the Court, in principle within this reserved 
domain. 

Im)!* the purpose ot the present opinion, it is enough to ohser\ e that it may well 
happen that, in a niarrer which, like that ot nationality, is nor. in principle, regu¬ 
lated hy international !aw’, the right of a state to use its discretion is nevertheless 
restricted by obligations which it may have undertaken towards other states. In 
such a case, jurisdicfinn which, iit principle, beltjngs solely to the state, is limited 
by rules of international iaw‘. Article 15, paragraph 8, then ceases to apply as 
regards those states w hich are entitletl to invoke sucli rules, and the dispute as to 
the question whet her a state has or has not the right to take certain measures 
l»ecomes in these ( ircumsi.inces a dispute of an international character and falls 
outside the sc<j|)e nf the cNception contained in this paragraph. To hold that a 
stale has nor exclusive juiisdiciion does not in any way prejudice the final decision 
as to w hether that state lias a right to adopt such measures. . . . 

It is certain — aiul this has been recognised by the Council in the case of the 
Aaland Islands — that the mere fact that a state brings a dispute before the League 
of Nations does not sutHcc to give this dispute an international character calcu¬ 
lated to cxccjU it from the application of paragraph 8 of Article 15. . . . 

\. The h'ivncli Dec rees i\ late to persons horn, not upon the territoyx’ of France 
itself, but upon iljc territory of tlie French Protectorates of Tunis and of the 
I'rcnch Z(»ne of Morocco. Ciranted that it is competent for a state to enact such 
legislation within its naiicMial territory, the question remains to be considered 
w hether the same competence exists ns regards protected territory. 

The extent of the powers of n protecting state in the territory of a protected 
state depends, first, upon the I rcatics bctwxcn the protecting state and the pro¬ 
tected .state establishing the. Ihotectoratc, and, secondly, upon the conditions under 
w hich tlic Protectorate has been recognised by third Powers as against xvhom 
there is an intention to rely (»n the provisions of these Treaties. In spite of com¬ 
mon features possessed by Protectorates under intcrnarional law, tliey have in¬ 
dividual legal clvaracterisrics restilting from the special conditions under which 
they were createil, and the stage of their development. . . . 

I'l'hc Court cited the various treaties and diplomatic correspondence regard¬ 
ing rights in 1 unis aiiil Morocco, and continued: | 

rile (|ucstion whether tlie exc lusive jurisdiction possessed by a protecting state 
in regard t«) nationalif>' questions in its (»wn territory extends to the territory of 
the protected state depends upon an examination of the whole situation as it 
appears from the standpoint of international hw. The question therefore is no 
longer solely one of domestic jurisdiction as defined above. . . . 

K. The iNcnch Government contends that the public powers (puissiwee pub- 
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iique) exercised by the protecting state, taken in conjunction with the local sover¬ 
eignty of the protected state, constitute full sovereignty equivalent to that upon 
which international relations arc based, and that therefore the protecting state and 
the protected state may, by virtue of an agreement between them, exercise and 
divide between them within the protected territory the whole extent of the 
powers which international law recognises as enjoyed by sovereign states within 
the limits of their national territory. This contention is dLspured by the Rrirish 
Government. 

The Court observes that, in any event, it will be necessary to have recourse to 
international law in order to decide what the value of an agreement of this kind 
may be as regards third states, and that the question consequently ceases to be 
one which, by international law, is solely within the domestic jurisdiction of a 
state, as that jurisdiction is defined above. 

2 

A. Great Britain denies that the Decrees of November 8th, 1921, arc applical)Ie 
to British subjects, and relics in support of her contention upon the T reaties coti 
eluded by her with the two States which were subsequently placed under pro 
tectorate (Treaty between Great Britain and Morocco dated Deceiijber 9th 
1856, and Treaty between Great Britain and Tunis dated July 19th. IS75). B> 
virtue of these Treaties, persons claimed as British subjects would enjox' a mcas 
lire of extra-territoriality incompatible with the imposition of another n:itionaliry 

According to the French contention, as developed in the course of the oral state 
ments, these Treaties, which were concluded for an indefinite period, that is tc. 
say, in perpetuity, have lapsed by virtue of the principle known as the cliVt<uL\ 
rebus sic stantibus because the establishment of a legal and judicial regime in 
conformity with French legislation has created a new situation which deprix t‘> 
the capitulatory regime of its raison cTetre. 

It is clearly not possible to make any pronouncement upon this point xviihoui 
recourse to the principles of international law concerning the duration of the 
validity of treaties. It follows, therefore, that in this respect also the question 
does not, by international law, fall solely within the domestic jurisdiction of a 
state, as that jurisdiction is defined above. . . , 

In the case of Morocco also, therefore, as in the case of Tunis, there is a dif¬ 
ference with regard to the interpretation of international engagements. T he inter¬ 
national character of the legal situation follows nor only from the fact tliat the twn 
Governments concerned place a different construction upon the obligations under¬ 
taken, but also from the fact that Great Britain exercises capitulatory rights in the 
territory of the French Protectorate in Morocco. Again, from tliis st:mdpf»inr. 
the question docs not, according to international law, fall solely within the 
domestic jurisdiction of a state, as that jurisdiction is defined above. 

3 

Apart from all considerations which relate to tlie protectorate and to the capitu¬ 
lations in Tunis, Great Britain relies, as regards that country, upon the most¬ 
favoured-nation clause (Anglo-French Arrangement of September 18th, 1897, 
and the Notes of March 8th and May 23rd, 1919, exchanged between the French 
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nnd British Covcrnnicnrs on the subject of that Arrangement; see British Case, 
Appendix 9, and French Counter-Case, page 64), in order to assert a claim to 
benefit by Article of the Franco-ltalian Consular Convention of September 
28th, 1896. Tins Article expressly contemplates the preservation of their na¬ 
tionality by Italian subjects in I'unis. France, however, denies that the most¬ 
favoured-nation clause relied upem by Great Britain is applicable in the present 
case, because of the exclusively economic bearing of that clause and because of 
the synallagmatic character of the Franco-ltalian Convention. 

It lollows that the question is one which, by international law, does not fall 
solely within the domestic jurisdiction of a single state as defined above.® 


UNI ITD STA'l ];S EX lUlL, SCHWARZKOPF v. UHL 

Ignited States CirtMiit Court of Appeals (2d Cir. 1943) 

137 F.2d 898 

I Ellis was an appeal from the decision of the District Court for the Southern 
District of New ^■ork, denying habeas corpus to an alien arrested for internment 
as an alien enem\' under the Act (50 U.S. (k)dc, § 21) authorizing the restraint in 
rime «)f emergency ot “all natives, citizens, denizens, or subiccts of the hostile na¬ 
tion or government . . . who shall be within the United States and not actually 
naruralizx'd.” I 

Swan, Cr. J.: I he relator is a Jew born in 1886 in the city of Prague, Bohemia, 
which was then within the Austro-Hungarian Fanpire. In 1919 Prague became 
part of Czechoslovakia, and the relator became a citizen of that country. In 1925 
he became a citizen of the German Republic by naturalization, being then in busi¬ 
ness in Berlin. In 1927 he removed from Gcniiany to the Austrian Tyrol and in 
1933 became a naturalized citizen of Austria, Iiis former German citizenship being 
thereby rerminared. In October 1936 he arrived in the United States for permanent 
residence as a quota immigrant under the Czechoslovakian quota. When Hitler’s 
forces invaded Austria in March 1938, the relator was resident in the United States 
and on June 17, 1938, he declared his intention to become a United States citizen. 
He applied for naruralizaiion on September 26, 1941. This application was pending 
when he was taken into custody as an alien enemy on December 9, 1941. . . . 

The United States attorney relics solely on the word “citizen.” He argues that 
the relator was an Austrian citizen on March 13, 1938, the date of the annexation 
of Austria b>' Germany, and became a German citizen by virtue of the German 
decree of July 3, 1938, which granted German citizenship to all iVustrian citizens; 
that the United States has recognized the de facto sovereignty of Germany over 
the territory formerly Austria, and our courts must recognize and give effect to 
the (krman decree of July 3rd. It is further contended that our courts must dis¬ 
regard the (.'erman “Ivxecutivc Order” of November 25, 1941 which purports to 
deprive Jew s residing abroad of German citizenship and to subject their property 
to confiscation. 

It is nor claimed that the United States has accorded de jure recognition to Ger¬ 
many’s annexation of Austrian territory. Clearly no such claim could be success¬ 
fully asserted in view of the public declaration by the Secretary of State that 
“This Government has never taken the position that Austria was legally absorbed 

® Regarding “domestic jurisdiciion," sec also p. 4^>2 inira. 
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into the German Reich/’ The claim that de fjcto recognition has been given is 
rested chiefly upon tw o notes which the Secreiar>' of State delivered to the German 
foreign minister on April ti, 1938. One of the notes recited that on A4arch 17, 1938 
the Austrian minister had informed the Department of State that Austria had 
ceased to exist as an independent state, the Austrian ministry to this country had 
been abolished and its affairs had been taken over by the Embassy of Gennany. 
It was then stared that “I'he Government of the United States finds itself under 
the nccessit}' as a practical measure of closing its Legation at \'ienna and of estab¬ 
lishing a Consulate General,” and “provisional consular status” was requested for 
certain named persons. The other note referred to Austrian indebtedness to the 
United States and said: “ This Government will expect that these obligations will 
continue to be ful!\^ recognized and that service w ill be continued by the German 
authorities which have succeeded in control of the means and machinery of pay¬ 
ment in Austria. . . .” The respondent's brief also directs attention to Executive 
Proclamation No. 2283 of April 28, 1938, w hich increased the German immigration 
quota to include the quota formcrl\ allocated to Austria; to a letter of instructions 
dated February 19, 1939, in which the (Commissioner c»f Immigration and Natural¬ 
ization stared that former Austrian citizens, “w ho auromatically became German 
citizens by the turn of events on March 13, 1938” should renounce “ Vhe CJernian 
Reich” in petitioning for naturalization; and to Local Board Release No. 112 of 
March 16, 1942. in which the National Director of the Selective Service System 
listed among enemy countries, “Cliermanv including Austria.” In view of the 
statement of Julv* 27, 1942, by the Secretary of Stare, already quoted, as w ell as 
our country's obligations under the Kellogg-Briand 'ITeaty, know n officially a.^ 
the Pact of Paris, the appellant and the amicus curiae argue earnestly that the above 
mentioned facts do not constitute recogniticiii of Germany as the de fartu sovereign 
of the territory formerly Austria. As to wdiat constitutes de facto recognition tl)ey 
cite 1 Hackw'orrh, Diii^cst of Interuational 175. No tlecision of this dispute 
is presently re(|uircd. . . . Even if de facto recognition be assumed it does not 
follow that it affects the nationality of those under the domination of the dc facto 
poxver (1 Hackw'orth, /)/gc5/ of International La^jc, 377-383) or iliat the relator 
thereby becomes a citizen of (icrmany wurhin the meaning of a siaiutc of the 
United States. Indeed, in our view, the dispute as to recognition or non-recognition 
by the United States of the coiKjUcst of Austria raises a w holly irrelevant issue. 

The issue for decision is w4icthcr the relator is a “citizen” of Ciermany within 
the meaning of the Alien Enemy Act. The obvious purpose of that Act w-as to 
include within its ambit all aliens who by reason of tics of nativity or allegiance 
might be likely to favor “the hostile nation or government” and might therefore 
commit acts dangerous to our public safety if allowed to remain at large. ... In 
determining wdio arc “citizens” of a foreign nation our courts must consider not 
only the municipal law' of the foreign nation but also the accepted rules and prac¬ 
tices under international law\ If the relator’s citizenship be tested by the municipal 
law of Germany — disregarding for the moment the cancellation of his (I'erman 
citizenship by the November 1941 “J-Accutive Order” — the claim that he is a 
citizen of Germany must be based upon the conquest and annexation of Austria 
and the decree of July 3, 1938 granting German citizenship to all citizens of 
Austria. But under generally accepted principles of international law Germany 
could impose citizenship by annexation (collective naturalization) only on those 
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who were inhabitants of Austria in 1938. This question is discussed in Oppenheim, 
bitcrnational Lanv, 5th Ed., I, sec. 240. He states tliat it is the American view that 
only the “inhabitants’" \\'ho “remain” in the territory, or by treaty are permitted 
to elect the new nationality, arc to be deemed nationals of the annexing state. He 
then calls attention to a contrary opinion expressed by a Prussian court in 1868. 
1 here a cabinet minister of King George of Hanover left Hanover for Vienna, in 
company with the king, before the annexation of Hanover by Prussia in 1866. 
In 1868, while in \^ienna, he was tried for high treason by a Prussian court in 
Berlin. 'I'his court held that he became a Prussian subject by reason of the an¬ 
nexation, but this view has been stn crcly criticized as erroneous by several learned 
writers on the subject, and by none, so far as we know, has it been approved. . . . 
I'hesc coiumcnrators maintain that when territory is transferred to a new sovereign 
by conquest or cession the inhabitants of the territory become nationals of the 
new' government only by their ow'ii consent, express or implicit. 'This generally 
accepted principle of international law has been recognized in the decisions of the 
Supreme Court. If the inhabitants remain within the territory ilieir allegiance is 
transfcrrcil to the new sovereign. AnicncAn hisii}\riicc Co. v. 356 Bales of Cotto?2, 

1 Pet. 511, 5-42, 7 L. I'd. 242. If they have voluntarily departed before the annexa¬ 
tion and have never elected to accept the soxereignty of the new government, 
their allegiance is not so transferred. . . . 

I'he respondent concedes the principle that an inhabitant of conquered or ceded 
territory can elect whether to retain his old nationality or accept the nationality 
of the new sovereign, but denies its applicabilin' bccau.sc there is nr. Austrian gov¬ 
ernment in exile, as there is in the case of certain countries invaded by Germany, 
for example, Norway and Holland. Aside from the discredited Prussian case 
already mentioned, the onlx' authority cited for such distinction is Bro^ivn United 
States, 5 Ct. Cl. 571, which does not, in our opinion, support it. On general prin¬ 
ciples of justice we think that civili/cd nations should not recognize the asserted 
distinction. If the invaded country has ceased to exist as an independent .state 
there would seem to be all the more reason for allowing its former nationals, who 
have fled from the invader and established a residence abroad, the right of volun¬ 
tarily electing a new' nationality and remaining “stateless” until they can acquire 
it. In our view an invader cannot under international law impose its nationality 
upon non residents of the siibjiigated country w ithout their consent, express or 
tacit. . . . 

iMorcovcr, if we were to deny the relator the right of election and were to look 
solely to German law to determine his status, he w'ould not be a German citizen. 
If it be assumed that he acqtiircd German citizenship by the annexation of Austria 
and the decree of July 3rd, such citizenship xvas lost under German law in No¬ 
vember 1941. 'I here is no public policy of this country to preclude an American 
court from recognizing the power of Germany to disclaim Schwarzkopf as a 
German citizen. The cases relied upon by the respondent relate to giving effect to 
foreign confiscation of property having an American situs — an entirely different 
matter from conceding that a foreign state ma\- determine for itself who shall have 
the rights and privileges of citizenship.^ I he siatute does not authorize the appre- 

• The cancclhuion of the citizenship of native born German cirizens woiiKl nor exclude them 
from the applicatiem of the Alien Enemy Act as they would still remain “natives" of Germany, 
(footnote by court! 
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hension and detention of all persons whose presence here may be found by the 
President to be dangerous to public safety. Unfortunately, even citizens of the 
United States or aliens owing allegiance to some friendly nation, may disregard 
their duty and commit acts favoring the enemy. But they cannot for that reason 
be held in custody under the statute in question. No more can the appellant. Upon 
the conceded facts he is not a German citizen and that is the only ground upon 
which the respondent justifies detention of him. 

The 'ivrit must be sustained and the appellant discharged jrom custody. It is so 
ordered.^^ 


Note 


See also U.S. t*.r rel. IVEsquka v. Uhl, 1>7 ( 2il (iir. 194^ ), iiivolvinj^^ aticinpuu! 

detention as a “native” of Germany of a Jewish pcTS(»n born in Vienna, Austria, in 1S9I, 
who went in 1919 to France, never returned to Austria except for a brief period 
to collect an inheritance in 1924, and who came to the United States in 1939. The case 
was remanded for further inquiry as to whether the United States recognized the 
German absorption of Austria in 1938. 

In U.S. ex rel. Steinvurth v. Watkins. 159 l'.2d ( 2d ( !ir. 1947 ). the court ordered the 

release on habeas corpus of an alien born in Costa Rica of (German parents, who had lived 
in Germany for many years before returning to Costa Ric.a and who had in 1941 opted 
for Costa Rican citizenship under conditions forfeiting his Cierman nationalir\' uiulcr 
German law. He was deprived of Costa Rican citizenship on September 23, 1944, and 
the following day arrested by Costa Rican authorities and brought to the United States 
for intcrnniem as an enemy alien. The Court held that it could not “sit in iutlgment 
upon” the validity of the cancellation of Costa Rican citizenship. It added, “Yet this 
deprivation of his Costa Rican citizenship did not restore him to German ciri/.enship. 
That could onh' be done by Germany itself and there is nothing whatever in the record 
to show, or even suggest, that anything has happened since Scpteir^ber 23, 1944, to make 
him a German citizen.” 

How would the Schivarzkopf case have been decideil if it had arisen in 1945 after 
the German surrender and Allied occupation of Germany? Action was taken by the 
Allied authorities, exercising all the powers of a Cierman government, t() rescind, 
nullify, and deprive of effect various Nazi decrees, including that of Novcmlier 25, 1941 
and others depriving many German nationals of their nationality. I'he I'rench courts 
have held that abrogation of this German Nazi “racial legislation” did not result in 
automatic recovery of German nationality by stateless refugees of German origin.^ ^ 


CONVENTION ON CONFLICT OF NATIONALI l Y LAWS, APR. 12, 1930 
(Signed at Hague Conference for Codification of International Law, 

5 Hudson, International Legislation 359) 

Art. /. It is for each state to determine under its own law who are its nationals. 
This law shall be recognised by other states in so far as it is consistent with interna¬ 
tional conventions, international custom, and the principles of law generally 
recognised with regard to nationality. 

i®See Borchard, “Collective Naturali/atkm after C«>m]ueM-- frs liiapplieability to Non¬ 
residents,” 37 Am. ]. Int'l L, 634 (1943); Coiiinient, 57 Hare. I.. Kcv. 251 (1943); Coininenr, 12 
Geo. Wash. Rev. 238 (1943-44). 

Fpoux Gunguene v. DHe. Falk, Sirey 1951.1.89, digested in 4^ A?n. /. InrH L. 799 (I95J); 
Tcrhoch v, Daudin, Dal. Hcb. 1947, Jurisprudence, p. 240. On the general question, .see L. N. 
Salwin, “Uncertain Nationality Status of German Refugees.” 30 Minn. L. Rev. 372 (1946). 
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Art. 2. Any question as to whether a person possesses the nationality of a par¬ 
ticular state shall he dciemiined in accordance with the law of that state. 

Note 


I'lic reply oi the United States on March 16, 1929 to the inquiries of the Preparatory 
(a)iiiniitrec for the Hague (>)dification Conference stated: “there are certain grounds 
generally recognized by civilized States upon whicli a State may properly clothe in- 
ilividuals with its nationality at or after birth hut . . . no State is free to extend the 
application of its laws of nationality in such a way as to reach out and claim the 
allegiance of whomsoever it pleases. I he scope of municipal laws governing nationality 
must he regarded as limited liy consideration of the rights and obligations of individuals 
and of other States. . . . 'I'he Ciovcrnment of the I'nitcd States has taken the position 
that, as a general rule, no (lerson should have the nationality of a foreign country forced 
upon him after liirrli without his consent, express or implied.” Similarly the German 
reply siaied that *‘^'or example, a State has no power, by means of a law or administra¬ 
tive act, to confer its nationality on all the inhabitants of another State or on all 
hweigners entering its territory. Further, if the State confers its nationality on the sub¬ 
jects of other Stares without their request, when the persons in question arc not 
attached to it !)>’ any particular liond, as, for instance, origin, domicile or birth, the 
Smtcs concerned will not be bound to recognise such naturalisation.” The Netherlands 
said that “the mere existence of M»me relationship between the State and an individual is 
insufficient to jusiily that State in declaring the person in question its subject. As in all 
other domains, there may be abuse of rights in this connection, and there is no reason 
w In* the const(]ucnces of sucli abuse should he recognised as legitimate. If, for example, 
a State desired to consider as its national every person that crossed its territory or had 
(•(Miimercial relaricuis witli one of its nationals, such a claim should certainly nor be 
allowcil, either bN the State whose nationals would thereby be annexed or by third 
States.” ^ * 

.•\ miinher of I.atin-Ameriean countries, notably Brazil and Mexico, have had laws 
attempting to impose naturalization upon aliens within their territory who marry native 
wnincn or acquire real property in tlie country or have children horn there. Thus 
the Brazilian Constitution of IS91 provided that “'riu* fcdlowing are Brazilians . . . 
5. Foreigners, residents of Brazil, who hold real estate in Brazil and who are married 
r(» Brazilian wmnen or have Brazilian children, unless they have declared tlteir intention 
to retain their original nationalityStates nor having such law’s have refused to admit 
that their nationals could he naturalized involuntarily by marrying native women or 
aciiuiring land <»r having children horn ^he country, and such law’s appear to he 
becoming rarer.^^ In a number of cases the .M xcd Commission under the Convention of 
July 4, 1S6K between the Ignited States and Mexico held that such provisions in the 
Mexican (^mstirution permitted the alien to ht mme a Mexican citizen if he so desired, 
hnr did nor impose such ciri/cnsliip automatical 

** League of Natifnis document 1929.V.I., pp. 145-I4Z). 

p. 122. 

IHrt. 

Applying such laws, sec hi rc Comarca dc Alfcnas, . InnUiil Diiicsf, 1^25-24, Case no. HI; 
Dc Pauli V. Minara Maria Stella, I931-t2, case no. 12S. For United States position, see 3 
Moore, Di\^est af ItiicniatioTial Lau\ 307-310. 

’®Scc 3 Aloore, of hitcmational l.tnv, 302-310; 3 Ilackworth, Digest of Ir ter national 

Law, 209, 211-217. 

*•3 Mot>rc, Inter national Arbitrations 246K-2483. 

On the general question of limits upon a state’s natit»naliry laws, see also Article 2, Harvard 
Research in International Law, Nationality, 23 Avt, /. Int'l L. Spec, Supp. 24 (1929); Naujoks, 
“Power of the National Stare in Inrcrnational Law to Dcrcrmine the Nationality of an In¬ 
dividual,” 6 Temple L, 451 (1932), 7 hi, 176 (1933); S. Rundsrein, “Hie allgcmcincn Rcchts- 
grundsatze des Vdlkcrrcclits und die Fragcn dcr Sraatsangchdrigkeit,” 16 T,eitscbrift fiir 
Volkerrccht 14, 26 ff, (1931). 
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Section 11. Statelessness 


STOECK V. PUBLIC 1 RUSTLE 

[J9J1] 2 CIi. Crciir Rriniin, (’h.uuTry l^ivision. 

[Plaintiff sued the Public Trustee and Attornex’ General for a declaration that 
he was not on January 10, 1920 (effective date of the treaty of peace with Ger¬ 
many), and is nor, a German national, whose propeity was subject to a charge 
created by the Order and tlie 'I’rcatv. Me was born in Prussia in 1S72, left in 1895 
and went to reside in Belgium, and on June 26, IS96 obtained his discharge from 
Prussian nationalirw In Nox ember, 1896 he came to England and made it his 
permanent home, l)ut never liecame naturalized. In May, 1916, he xvas interned, 
and in 1918 was deported to Holland, x\ hence he x\ ent to Germanx*, xvhere he has 
resided thereafter. The Treaty and the Order spoke of “Ckuinan nationals.” 
Russell, J., gave the declaration requested, saying in part: ] 

I'he plaintiff alleges and contends, first, that he has ever since 1S96 been com¬ 
pletely divested of Prussian nationality and C^erman nationality; secondly, that 
he has never acquired any <»rhcr nationality; thirdly, tivat he is in the condition of 
a stateless person; fourthly, that he xvas not on January 10, 1920, a ( ierman na¬ 
tional; and, fifthly, that his property here is, therefore, nor subject to the cliargc 
created by the Treaty of Peace Order. 'Ehe defendant alleges and contends, first, 
that notxvithstanding the plaintiff's di.schargc in 1896, he either retained .some 
remnant or shred of Prussian or German nationalitx*, or had ru)t lost such na¬ 
tionality for all purposes; secondly, that the condition of a stateless person is one 
not recognized by lax\, international or municipal; thirdly, that the xvords “Ger¬ 
man national” in the Treatx* of Peace, and incorporated therefrom into the Treaty 
of Peace Order, mean or include a German national according to I'nglish laxv; 
fourthly, that, English lax\’ not recognizing the condition of a stateless person, the 
plaintiff xvould be a German national according to English law; fifthly, that he 
was such a German national on January 10, 1920; and sixthly, that his property 
here is, therefore, subject to the charge created l)y the i'reaty of Peace Order. . . . 

This evidence satisfies me that the plaintiff has lost his German nati(»nality for all 
purposes. It is not suggested that he has acquired any other nationality. If then 
such a condition is possible in laxv the plaintiff is a person of no nationality; he 
is a stateless person. Is such a condition possible in laxv? So far as international law 
is concerned, opinions appear to differ. . . . 

How docs the matter stand as regards German municipal laxv? It is clear on 
the ex’idence before me that German municipal law recognizes the condition of a 
stateless person. Sect. 1 of the Military Laxv of 1913 (in substituting a nexv § H 
under the old law) specifically imposes the burden of military service on stateless 
persons who reside in Germany or a protectorate. A treaty between Germany 
and Denmark was referred to xx here the expression ""staatcnlos" appears. In Ger¬ 
many stateless persons musi give security for costs in litigation because no country 
signed on their behalf a certain Hague Convention of 1896. The position of a 
stateless person is recognized in art. 29 of the German Introductory Statute, 1896. 
Finally the plaintiff produced an official paper of identity relating to himself and 
issued by the German police, in which he is described as ''staatenlos*' or “stateless.” 
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How does the iiiattcr stand in regard to I'nglish municipal law? . . . 1 he dearth 
of direct authority in Ilnglish law' upon this point is not to be wondered at. In 
truth the question of statelessness can have seldom arisen as an important or prac¬ 
tical question. T he division into subjects and aliens is clear and sufBcient for the 
ordinary purposes of the common law; and the stateless person would be one of 
the aliens. But the present case has raised the question, and, upon consideration of 
the arguments addressed to me and the statutory enactments before referred to, 1 
hold that the condition of a stateless person is not a condition unrecognized by the 
municipal law* of this country. 

There remains for consideration the contention that the w'ords “German na¬ 
tional” in the Treaty of Peace Order, and § iv. of Part X. of the Treaty of Peace, 
mean or include a Cierman national according to English law. I confess I have 
difiiciilty in following this. Whether a person is a national of a country must l)c 
determined l)y the municipal law of that country. Upon this I think all text 
wTiters arc agreed. It w ould be strange were it otherwise. How could the muni¬ 
cipal law' of I'ngland determine that a persfm is a national of Germany? It might 
determine that for the purposes of I'oglish municipal law' a person shall be deemed 
To be a national of Germany, or shall be treated as if he were a national of Gcr- 
man\'; but that would not consrirure him a national of (iermany, if he w-ere not 
such according to the municipal hnv of Germany. In truth there is not and cannot 
be such an imlividual as a (ierman national according to English law; and there 
could be no justillcation for the interpreting or expanding the words “German 
national” in the manner suggested.'^ 


Note 


(‘f. (.'tiiiir/ct V. Pettit, 2 Dali. 2U (Pa. Sup. Ct. 1795), recognizing the stateless character 
of I'rench natives who had come to Pennsylvania and had withdrawn allegiance from 
I’rance because of disappr<»val of the French Revolution. 

(.ommissioncr Findlay said, in the Clamt of Captain John Clark, XJtiind States v, 
W'/ie'Z/iela, under tlie Convention of December 5, 1885: 

Again the burden of proof is on ('aptain Clark, or those claiming under him, to 
establish the fact of his expatriaticMi, as a man must be a citizen of some country, 
and can not he an irresponsible nondescript, such as a citizen of the world, w’ithout 
the rights and corresponding obligations which spring from an established political 
statiis. I le v\ ill he presumed to be a citizen of the country wdiich has given him 
birth until he has established by satisfactory evidence the fact of his naturalization 
arui adoprif>n as a citizen <»f some other country. Until this is done, and the fact of 
his expatriation satisfactorily demonstrated, he can not escape the consequences 
of the violation of the laws of the country from which he has emigrated, nor can 
that country escape responsibility for his acts. Tde may go so far as to take an oath 
of allegiance to another sovereignty, and then accept its commission, and yet not 
lose his character as citizen of the Ihiited States, so as to be amenable to its laws. 

The Harvaiil Research in International Law' embodied in its “Draft Convention on 
Nationalitx” the provision that “Art. 20, A sr.ate may not refuse to receive into its 

however, Uex v. 1 h>inc Secretary, (K.U. 7; and Lowcnthal v. Attorney General, 
( P>4Sl 1 All. F,ng. L. R. refusing tf» hold that hirnier German nationals in England lost 
their enemy disabilities because of the German decrees of November, 1941, depriving them 
of German nationality. 

? Moore, bncmaiional Arhitratiom 274L 2745-2746. 



318 


NATIONALITY 


rerrirory a person, upon his expulsion by or exclusion fnnii the tcrritcjry of another 
state, if such person is a national of the first state or if such person was formerly its 
national and lost its narionalirv without having or acquiring the nationality of any <Jthcr 
state.”-*’ riie Hague Codification Congress of lO.U) adopted a Special Protocol (Con¬ 
cerning Statelessness, under which the CTOvernment agreed than 

If a person, after entering a foreign country, loses his nationality without acquir¬ 
ing another nationality, the state whose nationality he last possessed is bound 
admit him, at the rctiucst of the state in whose territory he is: 

(i ) if he is permanently indigent either as a result of an incurable disease or for 
any other reason; or 

(ii ) if he has been sentenced, in the state where he is, to not less than one monrhCs 
imprisonment and has either served his sentence or obtained total or partial re¬ 
mission thereof. 

In the first case the state whose nationality such person last possessed ma>' refuse 
to receive him, if it undertakes to meet the ensx of relief in the country where he is 
as from the thirtieth day from the date on which the request was made. In the 
second case the cost of sending him back shall be borne by the country making 
the request.-’ 


Sc< tion C. Dual Nationality 


CASK OF lIICrOR fLXRCIA R. 

(^hilc. Court of Appeal of Santiago, July 18, 1*>07 
5 Revista dc Derecho y lurisju'udencia, pr. 2, sect. 2, p. 2S; sec also 1907 Fnr, Jiel., 

pt. I, 124 


['The defendant was liorn in. (diilc of Spanish parents and was diil\ registered at 
the Spanish I.cgation as a Spanish national. W hen he refused to cnrfdl as a (Chilean 
soldier, he was sentenced to thirty daws in jail. I'hc Court of Appeal reversed this 
decision. Altlu)ugh Chilean law s required military service of all Chilean nationals, 
the Court held that for this purpose the defendant was nor to be regarded as 
Chilean, despite his !)irth in the country. I'hc Court said, in part: ] 

The (]ucsti()n reduces itself, in the last rcsidt. to deternlining w hat is the nation¬ 
ality of the appellant; or, in other w ords, whether he should he deemed ("hilcan 
because of having been horn in ("hilc, or Spanish, as the .son of Spanish parents and 
a minor duly registered in the respective legation. 

Although the fundamental statute provides in article 6, paragraph 1, that “per¬ 
sons born on the territory of (.'hile are Chilean,” stich provision, by its n:iture. 

Am. /. bit'll L. Spec. Sapp. ^7 (.)uf>ii il h> pi riisiv.inn #»r f hirvanl l.:i\v Scliool ami 

Americau Journal of International l aw, 

2' I.cague Doc. 19>0.V^rt, reprinted in 24 /f?//. /. bftl Supp. >11. I nr a case where a srateic.ss 
alien was released because his former stale reliiwd h? ntceive iiiin, see .SV.r///V:c'tci/'/ v. Watkim^ 
80 F. Supp. n2 (S.D.N.Y. 1948). 

Regarding statelessness, see also Seckicr Hutknn, .Sm/i7.vo/cm r.'uh Rclcra/re to the U.S. 
(I9H); Williams, “Denationali/arion,” I9i7 lirit. }’M. h/t'I /.. IS; (.olaneri, Dc l.a Conditio?! 
des *'Saf/sVatric*' (1932); Vicliniac, '^Statut mternatioihil d/v apatruUs," Academic de Droii 
International, 43 Rccueil des C>)urs 119 f I9.i3-1); J. A. P. Francois, “I.e Prohlemc des Apatrides," 
53 id. 28.3 (19.33-111); United Nations Dept. c»f .Social .Affairs, A Study of SfjtclesstiaSy U-V 
publ. 1949.XI\^2. 
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should be interpreted in conformity with the rules of international law, inasmuch 
as conflicts may arise between this provision and that which is cstablislicd in this 
regard in other constitutions, as happens at present since Spain recogni/cs as 
Spanish among others, “the sons of Spanish father or mother, altho\igh they may 
have been born outside of Spain.” 

It is a principle uniformly admitted by the treatise writers of that science that 
the uneinancipated son follows the nationality of the father, and in the case under 
consideration this principle is confirmed by the registration of Garcia, made on the 
request of his parents, in the Register of the Legation of Spain. 

From the foregoing it is gathered that the constitutional precept of article 6 
ought not to be deemed absolute, but limited in the sense that it offers Chilean 
nationality “to those who, possessing the qualifications there enuiiierated, w ish 
freely to accept it W'hen there is offered to them at the same time that of the other 
country by the legislation in force in the latter.” 

The nationality of Garcia having been established as a Spanish subject, con- 
sc(|uently tlierc arc not applicable to him cither the provisions of article 1 of law 
No. 1467 of September 10, 1901, nor the penalties provided by the same to insure 
its proper execution. 

For these reasons ... the judgment appealed against is reversed and it is declared 
that the defendant Hector Garcia is absolved iront the accusatioiu [translation] 


AIA I HISON CASK (GRFA1 BRH AIN v. VFNFZUi LA) 

British-W‘nc‘/.uclan Arbitration, 1903. Ralston’s Report, p. i20 

Pi CMi KY, Umpire: The claimant was born in Venezuela on September 14, 1858. 
lie now resides and has aKv:i\s resided in \’enc/iiela. Ilis father was of British 
paretits and w as born in Trinidad. No question is made that by the law of Great 
Britain one born in another country of a British father domiciled in such foreign 
country is a British subject. It is admitted that if he is also a \'enezuelan by the 
law s of Venezuela, then the law* of the domicile prevails and the claimant has no 
place before this Mixed Commission. 

I lis claim is for for damages and injuries received by him through troops 

of the \’cncz.uclan Government. No question is made that his claim is a just one, 
proN'iding he brings himself w ithin the jurisdiction of the Commission. 

Fhe honorable Commissioners fail to agree, and therefore this case comes to the 
Umpire to be determined by him. . .. 

j l he Constitution of Venezuela in force at the time of his birth provided that 
“\'enc/.uelans by nature are: All men born in the territory of ATnczuela.” Fhe 
later Constitution of 1864 specified that “ I hey are A'enezuelans: First. All those 
born or that may be born in the territory of V^cnezuela, whatever may be the 
nationality of their parents.” The British agent contended that the 1864 Con¬ 
stitution effected a change in the V^cnezuelan huv, and “that to have the effect to 
deprive him of the nationality of his parents the h\v of a country where a man 
happens to be born must be stated in express and clear terms.” Upholding the 
\Tnezuclan contention, the Umpire said, in part] 

It is not egotism for a country to assume that a man w'ho becomes de facto a 
citizen by his cstabli,shcd domicile, who there erects his rooftree, there selects and 
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locates his wife, and there rears his children, has deliberately chosen that such 
country shall be for his children their native land, to whom they, if not he, shall 
owe allegiance. If citizenship is thereby imposed, it is not by the state, but by the 
parent. 

'riiis law of nature, of natirity, furnishes the most ready basis of citizenship 
and a law which recognizes it and which denies continuous alienship to successive 
generations is as general as it is wise and as w isc as it is general. 

It follows, then, that in the judgment of the Umpire a law defining citizenship 
to mean those who are born in its dominions is sn far in accord with the uniN ersal 
trend of law upon such matters, so consistent with a due regard for the higher 
welfare of the inhabitants of the state, so s>mparhetic with natural law, that he 
w OLilil find nothing doubtful nor uncertain if it be expressed in general terms. . . . 

... It is the test of nature; it is the test of V enezuela. If citizenship is thereby im¬ 
posed it is through the fathers voluntary, intelligent .selection. I hcre must be an 
end to the citizenship of the national of a country when he is resident and domiciled 
in some other country. If the father can retain his foreign nationality and impart 
that to his o\\ n son on the soil <if the country of his dotuicile, then mas not the Mut 
of the son, and so on ad inlinitum? 

The Umpire holds .. . that since 1S3(), a free man born in Yenezuela is a citizen 
of V enezuela; and that therefore Tdward A. Mathison is a V’ene/.uelan and not a 
British subject, and this tribunal has no jurisdiction over his claim. 

Note 

Can the.se last two eases be reconciled? How do you explain the ilifTercnee in the 
relative weight accorded in rheni to jus soli and to jus sanii^uinis? 

IToin a study in 1935 of some eighty nationality laws then in force (including those (»f 
some colonies having separate nationality laws) it appeared that jus soli was applied im- 
eondifionally in 22, including 13 Latin-Anierican connrrics, 6 meml)ers of the British 
("oinmonwcalth, the United Stares, Saudi Arabia, and Siam. None relied solely on 
jus soli: bur in 11 of the Larin American Republics jus sanguinis pnwisions were vei\ 
limited. liesidcs the 22 iineoiiditional jus soli countries, II were based prineipally upon 
jus soli. Seven w ere solel>' jifs sauf^uhjis: Finland, Cermany, Latvia, 1 .irhuania, Rumania, 
Russia, and Switzerland. In addition, jtfs sanguinis was the chief basis of nationality l>>’ 
birth in Austria, China, Danzig, Fstonia, Hungary, Japan, Alonaco, Nerherlands, Pf)lantl, 
and Yugoslavia. In 31 others jus sav^uhih rules were important. I'he greater parr of 
the jus scDisriimis laws gave nationality .solely through the father; tliough a numl»cr })er- 
mitted either parent to confer nationality. Based on these studies, Sandifer stated: 

“Of the 79 countries, nor including the United States, embraced in this study . . . 
-IH follow^ principally the rule of jus sangumis,, 29 that of jus soli, while in tw'o, Siam 
and V’enezuela, the laws arc based equally on the two rules. . . . The British Fjupire anil 
rhe two .Americas form the strijiighold of the law ijf jus soli, the laws of all other 
countries except Siam, rhe O.eehoslovak Republic, Liberia, Morocco, the Nethcrland 
( Colonies, and the Kingdom of Saudi Arabia, being prcdomin.intIy 77 /j 

The sociological and historical base of choice between these rules rai.se interesting 
(lueries. For example, do the jus soli niles find greater play in countries of large recent 
immigration or in those from w^hich many emigrants have gone? Is jus sanguims 
related to strong nationalist feelings, to difficulties in attaining union in a national stare 
of those speaking the same language and having a common tradition, and to struggles 
against neighboring groups? 

--I). V^. Sandifer. “A Comparative Study of La\v.s Relating to Nationality at Birth and to 
f.oss of Nationality,” 29 Am, /. IntH L. 248, 256 (1935). Quoted by permission of American 
lournal of International Law. 




NATIONALITY 


321 


PERKINS V. ELG 

United States Supreme C^ourt, 1939 . 307 U.S. 325 

lAIaric Elg sought a declaratory judgment that she was and had always heen an 
American citizen. Slie was born in Brooklyn, N.Y., October 2, 1907, of parents 
who were natives of Sweden and who had cniigrated to the United States prior 
to her father’s naturalization in 1906. In 1911 her mother took her to Sweden, 
w here she lived until September 7, 1929, her father joining them in 1922 and 
making a statement in November, 1934 to the American consul in Sweden that 
he had voluntarily expatriated liimself. In 1928, shortly before coming of age, 
iMiss r.lg in(|uircd about returning to the United States; and in 1929, within eight 
months after reaching the age of 21, she obtained an American passport and 
returned to the United States, where she has since resided. Although admitted 
as an American citizen, the Department of Labor thereafter sought to deport her 
as an alien unlawfully in the Ihiited States. The Supreme Court affirmed the 
judgment below, declaring her to be an American citizen.) 

Hi'c.ni s, ('.]. lirst. On her l)irth in New AOrk, the plaintiff became a citizen of 
the United States. . . . As municipal law determines how citizenship may be 
ac(|uired, it follows that persons may have a dual nationality. And the mere fact 
that the plaintiff may have acquired Swedish citizenship by virtue of the operation 
of Sw edish law. on the resumption of that citizenship by her parents, does not 
compel the conclusion that she has lost her own citizenship acquired under our 
law. As at birth she became a citizen of the United States, that citizenship must 
be deemed to continue unless she has been deprived of it through the operation of 
a treai N or Congressional enactment or by her voluntary action in conformity with 
applicable legal principles. 

SccoViL It has long l)cen a recognized principle in this country that if a child 
born here is taken (luring minority to the country of his parents’ origin, w here his 
parents resume their former allegiance, he does not thereby lose his citizenship in 
the I'niied States provided that on attaining majority he elects to retain that 
citizenship and to return to the United States to assume its duties. . . . 

I Here the Court discussed at length the views of the Attorney General and 
I)e|>artment of State betw’ecn 1875 and 1923.) 

. . . To cause a loss of that citizenship in the absence of treaty or statute ha\ ing 
that effect, there must be voluntary action and such action cannot be attributed 
to an infant w hose removal to another country is beyond his control and who 
during minority is incapable of a binding choice. 

Petitioners stress the American doctrine relating to expatriation. . .. Expatriation 
is the voluntary renunciation or abandonment of nationality and allegiance. It has 
no application to the removal from this country of a native citizen during minority. 
In such a case the voluntary action which is of the essence of the right of ex¬ 
patriation is lacking. That right is fittingly recognized xvhere a child born here, 
w ho may be, or may become, .subject to a dual nationality, elects, on attaining 
majorii\', ciiizenship in the country to which he has been removed. But there is no 
basis for invoking titc doctrine of expatriation where a native citizen w ho is re¬ 
moved to his parents' country of origin during minority returns here on his 
majority and elects to remain and to maintain his American citizenship. . . . 

The question then is whether this xvcil recognized right of election has been 
destroyed by treaty or statute. 
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Third. Petitioners invoke our treaty with Sweden of 1869. [17 Stnt. 809] . . 
Article I of the treaty provides: 

Ciii/.ciis of the I'nited States of America who have resided in Sweden or Norway foi 
a continuous period of at least five years, and during such residence have become and 
arc lawfuJh' rceogni/cd as citi/ens of Sweden or Norway, shall be held !)>' the govern¬ 
ment of tlie l‘nitcd Stares to be S\\ eilish or Norwegian citizens, and shall be treated as 
such. 

Reciprocally, citizens <»f Sweden or Norway w ho have resided in the United States 
of America for a continuous period of at least live years, and during such residence 
have become naturalized citizens of the Ignited States, shall be held by the government 
of Sweden and Norway to be American citizens, and shall be treated as such. 

The declaration of an intention to become a citizen of one or the other country has 
not for either party the elTect of citi/enship legally acquired. 

W’c think that this provision in its direct application clearly implies a v(di!ntar\’ 
residence and it would thus apply in rhe instant case to the father of respondent, 
rhcrc is no specific mention of minor children who have obtained citizenship by 
birth in the country which their parents have left. And if it be assumed that a child 
born in the United States would be deemed to accpiirc the Swedish citi/enship of 
his parents through their return to Sweden and resumption of citi/enshif) there, 
still nothing is said in rhe treat}' which in such a ease would destroy rhe right of 
election which appropriately belongs to the child on attaining ma)orirv. If the 
abrogation of that right had been in contcniplation, it would naturally have bt en 
rhe subject of a provision suirai)Iy explicit. Rights of citizenship are not to be 
destroyed l)\' an ambiguity. Moreover, the provisions of Article 111 must be read 
in connection w ith Article I. Article III provides: 

If a citizen of tlie one party, w'Ii(» has become a recognized eirizen of the calier part\, 
takes up his alxulc once more in his original country and applies to be restored ro his 
former cirizenship, the government of the lasr-nained country is autliorized ro receive 
him again as a citi/eii on sueli conditions as the said governmenr may think pn>]X'r. 

If the first article could be taken to cover the ease of a child througli the deriva¬ 
tion of citizenship from that of his emigrating parents. Article III by the same 
token w’^ould be applicable to the case of a child born here and taken to Sw'cdcn, 
w ho at majority elects to return to the United States and to assume rlic privileges 
and o!)ligafions of American citizenship. In that event, the Government of the 
United States is expressly authorized to receive one so returning “as a citizen c>n 
such conditions as the said governmenr may think proper.” And if this Govern¬ 
ment considers that a native citizen taken from the Unired States b}' his parents 
during minciriry is entitled to retain his American cirizenship by electing at 
majorirv to return and reside here, there would appear to be nothing in the treaty 
that w'ould gainsav the aurhoriry of the United Stares to recognize that privilege of 
election and to receive the returning native upon that l)asis. Thus, on the facts of 
the present case, the treaty does not purport to deny to rhe Unired Stares the right 
to treat respondent as a citizen of rhe United States, and it iiecessarily follow^s that, 
in the absence of such a denial, the treaty cannot be set up as a ground for refusing 
ro accord ro respondent the rights of citizenship in accordance with our Cion- 
stirution and laws by virtue of her birth in the Unired States. . . . 

Fourth. We think that petitioners’ contention tinder 5 2 of the Act of Marcli 2. 
1907, is equally untenable. That statutory provision is as foIlow^s: 

That any American citizen shall be deemed to have expatriated himself when he has 
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hecn nariiralizcd in any foreign stare in conforniiry wirli its Jaws, or when lie has 
rakt’ii an oath of allegiance to any foreign state. 

W'heii any naturali/.ctl ciri/eii shall have rtsitlctl for two years in ihc foreign stare 
lioin which he came, f>r for five years in any other foreign state it shall be presumed 
that he has ceased !<► he an American ciii/en, and tlie place of his general abode shall 
be ileemed his place of resilience during said years. Providoil, however, Thar such 
presumpfion may be overcome on the presentation ol satisfactory evidence to a 
diplomatic c»r consular olHcer ol the I’nitcd States, under such rules and regulations as 
the I )epnrinieiii of State may prescribe: And provided also, I har no American citi/cn 
shall be allowed ti» expatriate himself when this country is at war.-** 

Petitioners contend that respondent's acquisition of derivative Swedish citizen^ 
ship makes her a person who has been “naturalized under Swedish law,” and that 
therefore “she has lost her American citizenship” through the operation of this 
stature. V\'e are unable to accept that view. We think that the statute was aimed 
at a Noiunrarv expatriation and we find no evidence in its terms that it was intended 
to destroy the right of a native citizen, removed from this country during minority, 
to elect to retain the citizenship acquired by birth and to return here for that pur¬ 
pose. If by virtue of derivation from the citizenship of one's parents a child in that 
situation can be deemed to have been naturalized under the foreign law, still we 
think in the alKscncc of any pr()vi.si<»n to the contrary that siicli naturalization would 
rmt dcsirciy the right <if elect ion. 


Note 

Beginning wiili the so-callcvl ‘‘Bancroft Conventions" that were concluded with certain 
of the (jcrman States in 1868, tlic Cnited States has from lime to lime entered into agree- 
inent.s relating to naturalization with various other states. These agreements have been 
designed principally ti> remove conflicting claims to the allegiance of nariii’alized persons 
and to prevent the imposition of obligations of military service and other obligations of 
nariofialiry l)>* one party to the agreement on persons having vlual naiionality who are 
more closely connected with the. other part). l‘he\ fall into si.\ groups: (I) early con¬ 
ventions with European .stares, patterned largely upon, and including, the German 
conventions; Austria-Hiingar)', lielgiiim, Denmark, (jennany (North German Con¬ 
federation, Baden, Bavaria, Hesse, W'iirrteniburg), Cheat Britain, Portugal, and Sw eden 
and Norway; (2) agreements with Larin American States: Brazil, C^osta Rica, Haiti, 
Honduras, Nicaragua, 1\tu, LI Salvador, and Cnigiiay; (.D the peace treaties of the 
World W’ar of 1914-18: Austria, Germany, and Hungary; (4) post-war naturalization 
treaties: Alt)ania, Bulgaria, and O.echoslovakia; (5) dual nationality and military ser¬ 
vice agrccment.s; Linland, Lithuania, Norway, Sweden, and Switzerland; (6) multi- 
partire agreements: Pan American conventions on the status of naturalized citizens and 
on nationality c»f women, and the protocol relating to military obligations in certain 
cases of dual nationality. The act approved October 14, 1940 provides that “Nothing 
in this Act shall he applied in contravention of the provisions of any treaty or conven¬ 
tion to which the I’nited States is party upon the date of the approval of this Act.” 

JIO, 54 Star. 1171; ^ Hackwt»rth, Imcryuitiomil Laii' 377. 

WAl. AIACKI N/IIC C:ASE (UNI LM) S LA LI S v. C.KRAIANY) 

Mixed CJlaims Commission, 1925 
Decisions and Opinions, Mixed Cvlaims Oaiimission, p. 628 

Pakki-r, Umiurk, rendered the decision of the Commission. 

This case is before the Umpire for decision on a certificate of the National 
(>)mmissioncrs certifying their disagreement. 

34 Star. 1228. On this statute see also footnote 49, infra. 

contrary earlier decisions in 36 Ops, AtPy Gen, 535 (1932); U.S. v. Reid, 73 F.2d 153 
(9th Cir. 1934); 3 Hackworth, International Law 235-246. 



324 


NATIONALITY 


Mary A. Mackenzie, 58 years of age, widow of Robert A. G. Mackenzie, was 
lost with the iMsitiViiii. I'his claim is put forward on behalf of the administrator of 
her estate, her son, William Alackenzie, her married daughter, Ethel A. I’lirringlon, 
and the estate of her deceased son, James R. D. Mackenzie. 

I he German Agent challenges the American nationality of the d.tim.ints and o| 
the claim here presented. A determination of this issue turns on the nationality of 
Robert A. G. Macken/ic, who, the Umpire linds, w^as born in the United States 
of British parents on June 4, 1S58. While still a minor his parents with their 
children returned to England. I hcrc Robert married, on February 10, 1879, during 
his twenty-lirsr year, and there his first child, James R. D. Alacken/ie, was born. 
Soon thereafter he found employment at Hamilton in the Province of Ontario, 
Canavla, whither he went w ith his wife and baby, and there his two children, 
William ami I’thcl Annie, were born. I he record is barren of evidence of an\ 
election made by him to adopt the British nationality of his parents or to renounce 
his American nationaIit\ by birth, save as such election might be inferred from 
his continued residence in I'ngland and in Canada after attaining his majority. 
In 1894 he, his w ife, and their three children took up permanent residence in New 
Bedford, Alassachusetts, w here the\' lived until his death in 1901. So far as dis¬ 
closed l)\ the record it appears that he and the memhers of his family, hy express 
declarations and b\ their course of conduct, consistently regarded and proclaimed 
him an American national. He repeatedly registered and voted at New Bedfonl 
as an American citizen and seems to have possessed to an \iiuisual degree the 
qualities of goiKl citizenship. His son William, though born in Canada (and hence 
possessing dual nationality if born of American parents), on attaining his majiuiry. 
vv liile residing at New* Bedford as an American citizen, took the oath recjuisire lo 
oualifying liiin to vote and has repeatedly voted as an American ciiizen. 

Citizenship is determined hy rules prescribed by municipal law. Fhe issue here 
presented must be determined by the law^ obtaining and cnb^rccd within the 
iurisdicrion of the United Stares, Under that law' Robert A, ( i. iMackenzie, w ho 
was born in the United Stares of British parents, w as by birth an American national, 
notw ithstanding the I'ourrecnth Amendment to the Constitution had nor then been 
adopted and the statutes in pursuance thereof had not then been passed. Under 
the laws of (jrcat Britain then in effect he also possessed British nationality by 
|)arentage. 1‘his created a conflict in citizenship, frequently described as “dual 
nationality.” 1 he American law' makes no provision for the election of nationalitv 
by an American national by birth possessing dual nationality.-' As Robert A. (J. 
Mackenzie w'as by birth an American national, he could neither divest himself of 
the duties and obligations of an American citizen nor be divested of the rights of 
an American citizen, save through expatriation by becoming a naturalized citizen 
of a foreign state in conformity with its laws or possibly by taking an oath of 
allegiance to a foreign state. So far as disclosed by this record the right of ex¬ 
patriation was never exercised by him. He therefore remained an American 
citizen. 

But the German Agent contends that the continued residence of Robert A. G. 
Alackenzie in England and Canada after attaining his majority amounted in law 
to an election by him to remain a British national and operated as a renunciation 

Suggesting the possibility of “election” under United States law, sec Stare ex rcl. Phelps v. 
Jackson. 79 Vt. 504 (1907). 
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nnd a forfeiture of his American natiuiialit}'. It is insisted that this is the American 
rule cstablislied by the executive branch o( the Ciovernment of the United States 
anil long recogni/ed in its diplomatic correspoiulcncc. It may be that some of the 
instructions issued by the Department of Stare of the United States to its diplomatic 
and cons\ilar representatives arc snsceptil)!e of the construction which the (Jcrnian 
Agent would place upon them, but it is believed that when carefully anal>/.ed 
they shniild nor be so consirueii. I he error intcj which the (German Agent has 
(piitc naturally fallen arises through the use of loose language confusing the perma¬ 
nent loss of citizenship w ith the loss for the time being of diplomatic protection. 
J'his confusion is due to a failure to bear in mind that the right to protection docs 
not necessarily follow the technical legal status of citi/CFiship. \\ hile the Ameri- 
ean Department of State ma\' in the exercise of its sound discretion well decline 
to issue a passport to, or intervene on behalf of, or otherwise extend diplomatic 
protection to an American hy birth of foreign parents so long as he resides in the 
counrr\ of rhe nationality of his parenrs, it is not l>elieved that it has, hv depart¬ 
mental rule or otherwise, asserted the power to strij> of American citi/enship one 
so horn. . . . .Much might he .saiil in favor of a<h>^>ti()n by rhe United States and 
other nations of a miiltilarei.il treat), supplemented b\ municipal lcgi.slarion, 
looking to tlu* abolition of dual nationalit) or its termination through enforced 
election muicr ap()ro[)riat.c restrictions. Ihit it is not competent for this inter¬ 
national trilnnial to consider w hat the municipal law of the Ihiitcd States with 
resj)cct to its citizenship should he, hut onK to fmd nnd declare that law as it is, to 
the extent necessary to determine the jurisdiction of tliis ('ommission and the 
liahilit) of (iermanv under the I reatv of ISerlin. 

The Umpire holds rliat as Roberr A. (i. .Mackenzie was born an American ciri/cn 
and nex er exercised bis rigiit of exparriarion In* the onix' inetltods prescribed bv the 
laxx of the United Stares he remained an American citizen to riie rime of his 
death. . . - 

The diligence of the (icrinan Agent has pointed the Umpire t(^ no instance 
where an American national l)v birth has been denied diplomatic protection by 
the American Department of State xx here he was residing in and had a permanent 
residence in rhe I'nited States, tKJtxxirhsranding the fact that, after arnining his 
majority, he max have continued to reside for a term of x cars in the coumrx of his 
alien ]>arenrs. Such inference as max- he drawn from the iirstructions of the State 
Department tend tow ard a recognition not onIx of .Xmerican citizenship hut rhe 
right to diplomatic protection in such a case. This is the case here prescr.ted. . . . 

It folloxx's that .Mary .X. Mackenzie, widow of Roberr .\. G. Mackenzie, was an 
.\mcrican national xxhen she met her dearh on the Lusitaitia. . . 

.Mary .\. Mackenzie xx as 5H x ears <A' age at the rime of her dearh. She had no 
earning capacitx. No one xvas dependent upon her and she made no contributions 
to anxonc xx hich arc susceptible of measurement bx' pecuniary standards. Her 
children all maintained csral)li.shnicnts of their oxx n. She resided xx’ith her married 
daughter, and the inference from the record is that she was dependent upon her 
children for siif^port. 

I he personal propertx', including cash, I>clonging to the decedent and lost xvith 
her xvas of the value of $300. 

Bccau.se the wife of an American citizen was then aiiromatically a ciri/cn; c{. the newer 
law on natiimality of marricit xvoiiien, itffrj p. >29. 
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. -. the Conmiission decrees that under the I’reaty of Berlin of August 25, 1921, 
and in accordance w itli its terms the Ciovernnienr of Cjcrmanx; is obligated to |)a\’ 
to the (I'ovcrnmeni of the I'nited States on lieh.ilf of William Alacivcn/ie, Ad 
rninistrator of the istate of Mai\' A. Mackenzie, Deceased, the sum of three 
hundred dollars (S?0().0()) wwU interest thcic«»n at the rate nf live per cent per 
annum from Alay 7, 1913. 

I IIL CAM A ARO CASL (11 ALY v. IM RU) 

Pcnnaiieiu Cxuirt i»f Arbitration, 1912. Scott, lla^iic Lourt Repor/s, p. 284. 

1 I he Italian and Peruvian Cjo\ ernments l)y an agreement of April 25, 1910 siil)- 
mitted to a tribunal consisting of Louis Renault of France as Presiilent, (iuido 
Fusinato of Italy, and Alanuel Alvarez Calderon of Peru, claims arising out of the 
non-payment by the Peruvian Government of certain pay checks (Iw/ts de 
paiement, libnrmientos) issued by that government in 18S0 to the firm of Jose 
Canevaro and Sons. Upon the dissolution of the firm in 1900, the libhmiicntos 
passed into the possession of Napoleon and Carlos Canevaro, clearly Italian na¬ 
tionals, and Rafael Canevaro, \\'hose claim to Italian nationality was contested by 
Peru. The (jiicstions submitted for arbitration were: 

Should the Govcrniiieni of Peru pay in cash, nr in accniiljiuc with tlu* Peruvian law 
of June 12, 1SS9, on the domestic debt, the bills of exchange {iihvam'h'ntos) now in the 
possession of the brorhers Napolccui, Gaihis and Italael Ca?ievaro w hich were drawn 
by the Peruvian Government to the order of the firm of Jose Canevaro and Sons for 
the sum of 4.LH() pounds sterling, plus the legal interest on the said amount? 

Have the Canevaro brothers a right to demand the total amount claimed? 

Has Don Rafael Canevaro a right to be considered as an Italian claimant? 

n'Jie tribunal held that Peru should pay on account of the brothers Napolcor 
and Carlos tv\'o-thirds of the sum claimed on behalf of the three claimants. In 
holding that Rafael was not entitled to an award by this tribunal, it stated: | 

Whereas, in order to simplify the following statement it is deemed l)cst to pass 
first upon the third question contained in the compromise that is, tfie question of 
the status of Rafael Canevaro; 

Whereas, according to Peruvian legislation (Article 34 of the Constitution) 
Rafael Canevaro is a Peruvian by birth because born on Peruvian territory. 

And, whereas, on the other hand, according to Italian legislation (.Article 4 of 
the Civil Code) he is of Italian nationality because born of an Italian father; 

Whereas, as a matter of fact, Rafael Canevaro has on several occasions acted as a 
Peruvian citizen, both by running as a candidate for the Senate, where none are 
admitted except Peruvian citizens and where he succeeded in defending his elec¬ 
tion, and, particularly, by accepting the office of (Consul General for the Nether¬ 
lands, after having secured the authorization of both the Peruvian Government 
and the Peruvian Congress; 

Whereas, under these circumstances, whatever Rafael Canevaro’s status as a 
national may be in Italy, the Government of Peru has a right to consider him a 
Peruvian citizen and to deny his status as an Italian claimant. 

aij:xander tfllech (united states v. 

AUSTRIA and HUNGARY) 

Tripartite Claims Commission, 192H. 

Decisions of Tripartite Claims Commission, p. 71. 

Parkfr, Commissioner: This claim is put forward by the United States on 
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behalf of Alexander Tellech for compensation for time lost and for alleged suffer¬ 
ing and privation to which he was subjected, first through internment in Austria, 
and then through enforced military service in the Austro-Hungarian Army. The 
claimant was born in the United States of Austrian parents on May 14, 1895. Under 
the Constitution and laws of the United States he was by birth an American 
national. Under the laws of Austria he also possessed Austrian nationality by 
parentage. This created a conflict in citizenship, frequently described as “dual 
nationality.” When the claimant was five years of age he accompanied his parents 
to xAustria, where he continued to reside. 

In August, 1914, the claimant, while residing in Austria a short distance from 
the Russian border, was subjected to preventive aricst as an agitator engaged in 
propaganda in favor of Russia. After investigation he was interned and confined 
in internment camps for 16 months. He then took the oath of allegiance to the 
1‘mpcror of Austria and King of Hungary and was impressed into service in the 
Austro-Hungarian army. A decision of the sharply controverted claim that this 
oath was taken under duress and that he protested that he was an American citizen 
is not necessary to a disposition of this case. It appears that in 1915 and later 
representatives of the Government of the United States in Austria intcresfcJ them¬ 
selves in securing his release, but the application was denied. 

In July, 1916, the claimant deserted from the Austro-Hungarian army and 
escaped into Russia, where he was arrested and held by the Russian army au¬ 
thorities as a prisoner of war until the outbreak of the Kerensky revolution, when 
he wws released and thereupon returned to Prague, where he stiil lives and where he 
is practicing medicine. 

The action taken by the Austrian civil authorities in the exercise of their police 
powers and by the Austro-Hungarian military authorities, of which complaint is 
made, was taken in Austria, where claimant was voluntarily residing, against claim¬ 
ant as an Austrian citizen. Citizenship is detennined by rules prescribed by muni¬ 
cipal law. Under the law of Austria, to which claimant had voluntarily subjected 
hims4^« hQ. was an Austrian citizen. The Austrian and the Austro-Hungarian 
authorities ^^'erc well within their rights in dealing with him as such. Possessing 
as he did dual nationality, he voluntarily took the risk incident to residing in 
Austrian terifftory and subjecting himself to the duties and obligations of an 
Austriait citizen arising under the municipal laws of Austria. 

Assuming that the claimant suffered the loss and injury alleged and had not lost 
his American citizenship by taking the Austrian army oath, the Commissioner finds 
no provision of the Treaty of Vienna or of Budapest obligating Austria and/or 
Hungary to make compensation therefor. 

Note 

Do these decisions indicate tliat the claim is rejected because the claimant has “elected” 
nationality of the respondent st.ite, or because he is most closely identified in fact with 
that state? Or do they indicate that no claim may be brought on behalf of a dual 
national by cither state of which he is a national against the other state <.»f which he is 
also a national? l"or example, in the Caiievaro situation would Peru be a proper state to 
bring a claim on behalf of Canevaro against Italy? 

The case of Alexander v. United States, before the American and British Claims Com¬ 
mission under the Treaty of Washington of 1871, for damage to real prnpert>» in 
Kentucky by Union forces during the Civil War, involved a person born in Kentucky 
of British parents in 1819, who lived both in Kentucky and in Scotland but who held 



US NATIONALITY 

i»fiicc in ScDilaiui, ilioiitcli lie died in Kentucky in IS67. He was clearly an American 
citi/cn under American law, and a J3rirish subject under Bririsli law. His claim was re¬ 
jected, American Commissioner Frazer saying in an aw'ard concurred in liy the presiding 
commissioner: ‘The practice of natioas in such cases is believed to be for their 
sovereign to leave the person who has embarrassed himself by assuming a doiilile 
allegiance to the protection which he may find provided for him In* the municipal law s 
of that other sovereign to whom he thus also owes allegiance. To treat his grie\ ances 
against that other sovereign as subjects of international concern would be to claim a 
juristlictiori paramount to that of the other nation of w hich he is also a subject. Com¬ 
plications would inevitably result, for no governrnenr would recognize the right of 
another tt) interfere thus in behalf of one whom it regarded as a subject of its own.' 

3 Moore, hucrnatinnal Arbitrations 2>20. 

The Convention on Ortain Qnestions Relating to the Conflict of Nati*uiality Laws, 
adopted at the Hague (Modification (Conference of 1030, provides in Article 4 that 
“A state may not afford diplomatic prc^rcction to one of its nationals against a state w hose 
nationality such persem also possesses.'’ .An alrcrnarive, wliich woiihl add the words “if 
he is habitualb resident in the latter state,'’ was reiected in the Nationality Committee 
of the Conference by a vote of 23 to 10. T he unamended article was approved in the 
CJonimitrce by a vote of 20 to 5, w ith H absent <»r abstaining."^ 

The Harvard Research in IntcrnaritMial Law, in its draft on ResjM>nsibillt>' (d St:ites, 
included .Article 16 (a), which reads: ‘*A state is not responsible if the person iniuied 
or the person on behalf of wh<ini the claim is made was or is its ow n naTiona!.” 

An necasifinai case may be foun<l to the contrary, siicli as Arata i Italy ) i*. l\ rn, where 
the Spanish arbitrator ('Uribarrl'y in IK 09 allowed a claim f*n behalf of native-born 
Peruvian children of an Italian national, w ho were Peru\ ian hy Peruvian law' and 
Italian hy Italian law. 'riic arbitrator said that in such circunistancc.s, “the courts 
of each of tile rw^o stares apply its own law ," bur that an “.Arbitral 'rribunal wnll decide 
according to the principles of international law',” and that “among these one of the 
m<^sr universally recognized is that tlie legitimate child actjuircs at birrli the nationality 
w'hich the father then possesses.” I)cscam|>s and Renault, Rccucil International drs 
Trait es du \Xc Si eric, 709 (1901). See also, Chot^in {I'rav.rc United States)^ before 
the commission under the convention of ISHO; 3 Moore. Inientatinnal Arbitrations 2506. 


CONA’LN LION OX Cl R I AIN (:)ri SIIOXS 
R] LATING TO CONTF.Kn' OF N \'l lOXAI ITV I.WfS'* 

Signed at The Tlagiie, .Apr. 12, 1930, L.N.Doc. 1930. V.L 5 JIudson. /;//,. /.cgb/. 3^' 

Art. T Subject to the provisions of the present Convention, a person Iia*'uig tw'o 
or nu>rc nationalities may be regarded as its narional by each of the sgites w’hnsc 
nationality‘he possesses. 

Art. A stare may nor afford diphunatic protection to one of its nationals 
against a stare w hose nationaliry such person also possesses. 

Art. f. AA’irhin a fliird stare, a person having more than one narionalir\' shall be 
treared as if he had only one. AA'itIvmr prcimlicc to the application of its law in 

-’League nf Xaiions doc. Lv^OAMS. Sec also 24 Aw. /. /7;/V /.. .SV//*/). 11, .220 (1930); and 
Flournoy, -‘Nationaliry Con vent irm. Protocrols and RecrininuMulations Adopted by the First 
(.'onfcrcnce on the C>)difi(arion of IntcMTiational Law.” 24 Aw. /. Ivil L. 467, at 471 (1930), 
when he considers the article to he a “declaration of c.vistine international law,” although 
admitting that “much might be said in favor of the proposed tjualifit ation” and that if the 
injury “should he perpetrated upon the individual because of his connection with the second 
state. intcrvcntir»n might he justified by that fact.” 

-**23 Aw. /. Irn'l L. Spec. Stipp, 13J, 200 (1929). 0**<>fed with jiermission of Harvard Law 
School and American Journal of International Law. Sec also Hort hard. Diplomatic Protection 
of Citizens Abroad 588 (1915). 
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matters of personal status and of any conventions in force, a third state shall, of 
the nationalities which any such person possesses, recognise exclusiv'cly in its 
territory either the nationality of the country in which he is hahitually and 
principally resident, or the nationality of the country w ith w hich in the circum¬ 
stances he appears to he in fact nK)sr closely connected. 

Art. 6, Without prejiulice to the liberty of a state to accord wider riglus to 
renounce its nationalit\, a person possessing r\vf» nationalities ac(]uired w ithout any 
voluntary act on his parr nia\ renounce one of them w^ith the authorisation of the 
state whose tiationalitv he desires to surrender. 

'I'he authorisation may not he refused in the case of a person w ho has his hahirual 
and principal residence abroad, if the conditions laid down in the law of the stare 
whose nationality he desires to surrender arc satisfied. 


Note 


riu' I 'nitrd Stalls is imi a part\' tliis (l<»n\eiirioii, hiii is a parry to rhe Proroeoi 
on Alilirary Ohligarions in (a rrain ot Douhic Naiioiiality (50 Star. ni7) which 

inovidcs in part; 

.irt. I. A pirson possrssing two or mon* navittn.ditks who habitually resides in 
<»nc of ihi; countries wliosc n.iiionaliiy he ]>ossesses. and who is in fact most closel>' 
connected with rliat country, shall be exempt from all military obligations in the 
other ctJiintry or countries. 

1 liis evemprion ina>’ invohe the loss i»f rhe nationality of rhe other country or 
countries. 

. irr. 2. Without preiudlee to rite provisions of Article 1 of the present Protocol, 
if a ]»erson possesses rlie nari(uvalit>' of two or more states and, under the law' of an>' 
one <»f such states, has rhe riidn, on attaining his maiorir\', to renounce or decline 
rile nari«)nality c»f that .stare, he shall be exempt from military service in such state 
during his ininoriry. 

An. \ person w ho has lost the nationality of a .stare under the law’ of thar .stare 
and has aecjiiired another nationality, shall be exempt from military obligations in 
the state f'f which he Iv.is lost the iiari«>naliry. 


Sec lion 1). N;iiioiial Law on Naiionalitv 

Miscellaneous Vrohleins .- I 'ditorial notes. 

iMarriiHl Women. Recent dcvelopnK*«cs in nationality law's respecting mnrricti 
womcit show a trend aw^ay from the requirement of many older laws that a 
married womaifs narionalit>' follow^ her husband’s. In a niaiority’^ of states the 
alien woman still ac(]iiircs citizenship by marrying a citizen husband, and the 
citizen w oman loses her citizenship b> marrying an alien. This was formerly true 
in rite United States (at least w hen the .American woman left the country after 
marriage to an alien). Beginning with the ("able Act of 1022, the laws of tlie 

Most stiUcs Iv.ix’C n;ui*»iv.ility l;iw's couiparahle to the United States' legislation set forth below 
;\s of these pr<»\isions are gathered, in I’nglisli translation, in Flournoy and Hudson, 

Natumality f.aii's aiul analyzed in Harvard Rese.ireh in International “Nationality," 

2^ Am, /. hit'l L. SfH'r. Supp. SO- ll.^ See also Sandifer, “(^oiviparativc Study of Laws 

Rclariii}^ to Nationality at Birth and to Loss of Natiiniality,” 2Q Am. /. hii'l L. 248 (195.^). 
bringing the analysis down to that dare. 
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United States have progressively taken step after step to give married woiDcn in¬ 
dependent status in matters of nationality, so tliat at the present time under Ameri¬ 
can law marriage docs not effect any change in nationality. However, tlie alien wife 
or husband of a citizen may be naturalized more expeditiously than other persons. 
I hc present law of the United States appears to conform to the Montevideo Con¬ 
vention of December 26, 1933, on Nationality of Women (49 Stat. 2957) in which 
the American States parties agreed that, “/irr. /. There shall be no distinction 
based on sex as regards nationality, in their legislation or in their practice.” 

Since some states treat married women as having a separate nationality, and in 
other states their nationality follows that of their husbands, conflicts may result in 
married women having two nationalities or in their becoming stateless. In large 
part because of its insistence upon the principle of equality between the sexes, the 
United States did not become a party to the Hague Convention on Conflict of 
Nationality Laws signed April 12, 1930,'*** which provides: 

Art. If the national law of the wife causes her to lose her nationality on 
marriage with a foreigner, this consequence shall be conditicmal on her acciiiiring 
the nationality of the husband. 

Art. 9. If the national Jaw of the wife causes her to lose her iiarionality upon a 
change in the nationality cjf her husband occurring during marriage, this ef)nse- 
quence shall be conditumal on her acquiring her husband s new nationality. 

Art. 10. Naturalisation of the husband during marriage shall not involve a change 
in the nationality of the wife without her consent. 

Art. 11. The wife who, under the law of her country, lost her nationality on 
marriage shall nor recover it after the dissolution of the marriage except on her 
own application and in accordance with the law of that country. If she does 
recover it, she shall lose the nationality which she acquired by reason the 
marriage.'-*’ 

Naturalization. In addition ro the question of involuntary naturalization “ 
a problem arises as to naturalization of persons x\’ho have nor been released froni 
rheir prior nationality. A number of states require expatriation permits, refusing 
ro permit their nationals ro relimiuish their nationality until certain rcciiiircincnts 
have been met (chiefly military service); these app.arenrly include l>u!g.n*ia, l-'in- 
laml, France, Greece, 1 Iung:ir>', Norway, Poland, S\\'cdcn, and ^'ug^»sl;^via, among 
the states from which many immigrants have conic to the United States. 'I he 
United States dcjg^not rc|||||||pie lack of such expatriation permits as having am 
effect iipgn thcT™dit)^f naturalization in this country; but difficulties may arise 
w hen the new^ American citizen returns to the country wdiich still claims him as 
a*national dc.spite his American naturalization. In so far as possible, this situation 
has been dealt with by bilateral treaties. On this point, compare Qri^oriov v. 
Bulgarian State, Annual Digest 1923-24, case no. 129, wn'th Apostolidis v. Turkish 
Ciovernnient, Atinml Digest 1927-28, case no. 207. In the former, the Grcco- 

League of Naiiom Doc. 1930.V.7, reprinted in 24 Am. /. IntH L, Sufip. 169, 192. See I fudson. 
‘The Hague Convention of 1930 and the Nationality of Women,” 27 Aw. J. IniH A. J 17 (1933). 

On the earlier United States law with respect to nationality of married women, see I biver, 
“Citizenship of Women in the U.S.,” 26 Am. J. ImU L. 7(K) (19^2); 2 Myde, Ivtcrvatioval f.ir.v 
1114-1121 (2d cd., 194>J; 1 Hackworth, hitematimial Law 84-S8, 246-264. On the constini- 
tionaliry of the 1907 Act which specified that “Any .American woman who marries a foreigner 
shall take the nationality of her hiisb.ind” (.^ Stat. 1228), see Mackenzie v. Hare. 2^9 US 299 
(1915). 

Sec p. 315 mpra. 
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Bulgarian Mixed Arbitral 1 ribiinal held that a Greek-born person naturalized in 
1917 as a Bulgarian, without obtaining permission from the Greek Government, 
remained a (ireck national and might therefore bring before the tribunal a claim 
for damage suffered by Bulgarian requisitions during the war. In the latter, the 
Franco-1 urkish Mixed Arbitral Tribunal held that a Turkish national, who was 
naturalized in France without obtaining permission from Turkish authorities as re¬ 
quired by 'l urkish law, did acquire French nationality and could bring before the 
tribunal a claim against Turkey. Although 1 urkish authorities were entitled to 
refuse the f rench naniralization, all other :uiihorirics, including the international 
rribunal, were not bound by Turkish legislation and were under a duty to 
recognize the French naturalization as valid. Cf. 3 Hackworth hnernatioiial 
161-207. 

It appears to be a general rule that “Whenever a State accjuircs from another a 
parr of its territory, tlic inhabitants of the area transferred, who were nationals 
of the former sox ercign, arc, in the absence of agreement, collectively naturalized." 
2 Hyde Iiitcrnattonal 1090 (2d cd., 1945)."** Although it may be doubted 
whether internaticuval law requires the successor state to permit them to depart or 
ro give them the option of retaining their former nationality, such provisions arc 
frequent in modern trcnrics of cession.'^** 

'I'he Italian Peace Treaty signed February 10, 1947 (1648) provides in Art. 19 
that: "I. Italian citizens who were domiciled on June 10, 1940, in territory trans¬ 
ferred by Italy to another stare under rhe present Treaty, and their children born 
after that date, shall, except ns provided in the following paragraph, become citizens 
wnrh full civil and political rights of the state to which the territory is transferred. 
. . . Upon bect)ming citizens of the state concerned they shall lose their Italian 
citizenship. 2. The government of the stare to which the territorx' is transferred 
shall, by appropriate legislation within three months from rhe coming into force 
of the present 1 reaty, prtw ide that all persons referred to in paragraph I over the 
age of eighteen x enrs (or married persons w hether under or oxer that age) whose 
customary language is Italian, shall be entitled to opt for Italian citizenship within 
a period of t»nc year from the coming into force of the present Treaty. Any person 
so opting shall retain Italian citizenship and shall not be considered to have acquired 
the citizenship of the state to w hich the territory is transferred. The option of the 
husband shall not constirure an option on the parr of the wife. Option on the parr 
of the father, or if the fatlicr is nor alive, on the part of the mother, shall, however 
automatically include all unmarried children under the age of eighteen years. The 
stare ro w hich the territory is transferred max' require those who take advantage 
of the option to mox c to Italy within a year frtun the date w hen the option was 
exercised." 

In the ease of Fjiilc Aubry. the Commission between the United States and 
France under the Convention of July 15, 1880 rejected her claim as a French 
national for damages for occupation l)y 17.S. forces of a building in Louisiana in 

Quoted with permission I.itile. Iirown & Co. 

r.’f. I lor. l it sNfirj: ilie IVaee I'reiities nf W'mM \\';ir I aiul II; (iciiN s, “ I he IvfTeet of 
(■haiiv^'s of Soveieif^nry on Narion;dii\in 21 .////. /. lor'l I.. LV»S (1^27); Kiin/, Die Volker' 
rerhflit hi Ofuion ( and l'^2S). alsci in 'I I laiMie, AeaiK'mie de Droit Inreriiatlonal, Rerneil 
Jt’s (jmr\ III I); Nihoyet. les de pair (U>2n. 

l\l..A.S. 1648,61 Star. 124?. Tor i'*»mmem, sec Kun/.. “Nationality and Option (lanscs in 
the Italian Peace I reaiy of !‘H7/'’ 41 Am. /. ////7 L 622 (IV47). 
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18fii4. It held tliiU she was an inhabitant of Louisiana ai the time of the cession to 
the L-nited States in 1S03. and actjnired thereby American citizenship, no provision 
i)cing made in the treats- for her to retain French nationality. 3 Moore, hilcr- 
natwval Arhitr.itions 2511. In Covtzen v. LJniivd St.itcs, 179 U.S. 191 {190(0, 
alienage prevented recovery for dam.igcs in an Indian raid in Arizona in 1S61 
suffered by a German native w ho came to Texas in 1845 prior to its annexation and 
who had been told by a Texas court in 1854 that he automaticalls- acquired Ameri¬ 
can citizenship by the anncxatifin of I exas. 4'he court held that onlv citizens of 
Texas became American citizens, without need for naturalization. Sec also 3 
Moore, liitenutioiml Lan' 311-327; Ciraupner. “Ifritish Nationalii\' and State 
Succession," 61 I..Q. Rt v. 161 (1945). 

Vnucipal Umted States Xatioiiality Xore in horcc 

V. S. CONS I TTL l ION. FOUR'TFTN TH A.Ml NDMl NT. SI CTION 1 

Ail persons born or naturalized in the United States, and subject to the jurisdic¬ 
tion thereof, are citizens of the United States and of the State w herein thev reside. 


Note 


(1) Is a person of Chinese descent, born in the U.S of Chinese parents there 
domiciled, an American citizen? See [’..S'. z\ llV/we Kin/ .-}rk\ 160 L’.S. 649 (isosi, 

(2) Wtnild a person actiiiirc .American eiti/.enship by biiiii in a portion of the 
T .S. under occupation by enemy militars* f(»reesr See ///e/iy Sailf/Ks' St/ne llavl*tn' 
3 Fct. 99 (18.11)). 

(3) 55 ouUl an .Ameriean Indian born a member of an Indian tribe still ri-eounveil 
and dealt with as such. ac(|uire citizenship iimler the Tonrreeiith Ainendnien'- .See 
Elk V. \Vi!k'n/s, 112 U.S. 94 (1884). 

(4) 5yould the children born in the U.S. of forei.en diplomatic otiieeis aeeiedited 
to the U..S., actiuire .American citizenship? Si-e .3 llackworth. Di'jy^t of Inte/iiatmnal 
La-y. 12; see also In re Thcnm/lt, 47 T. Stipp. 952 (l.l.C, PM.f i. 

(5) 5Vould a child of bircign iiarents, born on boaril a foreign merchant ves.sel 
in an .American port, acquire .American citizenship? See .3 llackworth, Ivteriiatiiniat 
La-u- 10. 

(6 I 5\’ould a child born of alien parents on an .American merchant vessel on the 
hiuh seas be an .American citizen bv birth? Sec Lam Mme c. Saelc "*4 T’<1 316 (9th 
Cir. 1928). 

The Constiriiritin speaks only of “citizcits" rather than “nationals” (Cf. p. .304 
supra). The Immifrration and Nationalits- Act of 1932. Public I.aw 414, 82nd Coni;., 2d 
sc.ss., irives in sccridn lOI(a) the followini; dcflniriffns; 

) I lur tcmi “narionnr' means ;i pers(»n owinir permanent allejrinnce ro a .stare. 

(22) 'fhe term “narinnal nf the l.'nitcti Stales" means ( \ ) m ciri/en of the I'nireJ 

Stares, or f persf)n m ho, rhonuh fior a eiTi/( fi ot the T. mted Stares, fiwes perma¬ 
nent allegiance to the I'nireil States. 


'^'•ror rhe siniatifin iiruler the 19-40 >■ \a, a- 4 Stat. It'7. s l-.S.C.X. C'i sOl a sr,f.. 

sec If.'iekw’orth. of Imcrvatwaa] T.an' 094.^, lor an imr.idiK:rif>?i to the law prif/r 

to rhe 1940 .Act, see I.. M. Gerrys. /.a-:- of Ciri:rmhii) in tfr Umtal SVa/cv (I9?4). Vot older 
laws, see 3 Moore. Dii^^csf of Inter tut iomil < h. .\ (190^,); I', |)yiic. Citizenship of the 

Untied States (1904); I'. \’.nj Dmu*. I'ree.the on the ! air of Satmalizaiion of the Umted 
States (1907.; , 

I he I9.^2 hiiniieration .unl \ari<inality .Act has as ver not hcen consrnicd hv the coiiris or 
(oinnicnred on hy ninny writers. It may he found in US. Code. Conyjcssional and Administra¬ 
tive Nev;s. 1952, no. 12, p. 2598. For legislative hisiorv, see ihid. p. 2753 at mul 'Flic 1952 Act 
IS found also in 8 U.S.C.A. S 5 1101 et seq. 
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(23) I he term “naturalization” means ilut conferrinj^ of narionaliry of a state 
upon a person after birth, by any means wltnTsoever. 


United States citizeitship hy birth 


lAlAlK-iRAllON AND xNATIONALriA ACr OF 1952 

Public l.aw 414, 82nd (long., 2d sess. 

See. 301. (a) The following shall be nationals and citizens of the United States 
at birth: 

(J) a person born in the United States, and subject to the jurisdiction thereof; 

(2) a })ersoti born in the United States to a member of an Indian, I'skirno, 
Aleutian, or other aboriginal tribe: Vrovided, 1 hat the granting of citizenship 
under this subsection shall not in any manner impair or otherwise alfect the right 
of such person to tribal or other propern ; 

(3) a perstiit born outside of the Ihiitcd Stares and its oiitlv ing ptjssessions of 
parents both of whom are citizens of the Ihuted States and one of whom has had 
a residence in the Lniled States or one oi its outlying possessions, prior to the 
birth of such person; 

(4) a person born outside of the i'niied States and its outiv ing possessions of 
parents <me of whom is a citizen of the United States who has l.een physically 
present in the Ihiited Stales or one of its outlying possession.^ for a continuous 
period of one \ ear })rior to the birth of such person, and the other «)f w horn is a 
national, l)ut not a citizeti (»f the United States; 

O) a person born in ati outlying po.ssession of the United Stares of parents 
»)ne of whom is a citizen of the United States w ho has been [)hysicall\ present 
in the United States or one of its outlying possessions for a continuous period of 
one N ear at any time prior to the birth of such person; 

(6) a person of unknow n parentage found in the United States w hile under 
the age of five years, until shown, prior to his attaining the age of tw enty-one 
N ears, not to have been born in the United States; 

( 7) a person born outside the geographical limits of the United States and its 
outlN'ing possessions of parents one of whom is an alien, and tlie otlier a citizen 
of the Uniteil Stares who, prior to the birth of such jH'rson, was pliNsically 
prc.sent in the l-nited States or its outlying possessions for a period or periods 
totaling not le.ss than ten years, nt least five nf w hich w ere after attaining the 
age of fourteen N ears: Viffiidcd, I'hat any periods of honorable service in the 
Armed Forces of the United Stares by such citizen parent may be included in 
computing the physical presence requirements of this paragraph. 

(b) An>‘ person who is a national and citizen of the United Stales at binh under 
paragraph (7) of siil)secti()n (a), shall lose his nationality and citizenship unless he 
shall come to the United States prior to attaining the age of twenty-three years 
and shall immediately following any such coming be continuously physically 
present in the United States for at Ica.st five years: Proiided, That such physical 
pre.sence folloNvs the attainment of the age of fourteen years and precedes the age 
of twenty-eight years. 
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(c) Subsection (b) wshall apply to a person born abroad subsequent to May 24, 
I9H: Providedy hou'cvcr, That nothing contained in this subsection shall be con¬ 
strued to alter or affect the citizenship of any person born abroad subsequent to 
Alay 24, 1934, who prior to the effective date ol this Act, has taken up a residene r 
in the United States before attaining the age of sixteen years, and thereafter, 
whether before or after the effective date of this Act, complies or shall comply 
with the residence requirements for retention of citizenship specified in sul)sections 
(g) and (h) of section 201 of the Nationality Act of 1940, as amended.^^ 

See. 308. Unless otherwise provided in section 301 of this title, the following 
shall be nationals, but not citizens, of the United States at birth: 

(1) A person born in an outlying possession of the United States on or after 
the date of formal acquisition of such possession; 

(2) A person born outside the United Stares and its outlying possessions ot 
parents both of whom are nationals, but not citizens, of the United States, and 
have had a residence in the United States, or one of its outlying possessions prior 
to the birth of such person; and 

(3) A person of unknown parentage found in an outlying possession of the 
United States ^\4lilc under the age of five years, until shown, prior to his attaining 
the age of twenty-one years, not to have been born in such outlying pf»sscssion.'*‘’ 


United States naturalization 


IMMIGRATION AND NATIONALITY ACT OF 1952 
Public Law 414, 82nd Cong., 2d scss. 

Sec. 311, The right of a person to become a naturalized citizen of the United 
States shall not be denied or abridged because of race or sex or because such person 
is married.. . 

Sec. 312, No person except as otherwise provided in this title shall hereafter be 
naturalized as a citizen of the L^nited States upon his own petition who cannot 
demonstrate — 

(1) an understanding of the English language, including an ability to read, 
write, and speak words in ordinary usage in the English language: Provided, 
That tliis requirement shall not apply to any person physically unable to comply 
therewith, if otherwise qualified to be naturalized, or to any person who, on the 
effective date of this Act, is over fifty years of age and has been living in the 
United States for periods totaling at least twenty years: Provided further^ That 
the requirements of this section relating to ability to read and wTite shall be met 
if the applicant can read or write simple words and phrases to the end that a 
reasonable test of his literacy shall be made and that no extraordinary or un¬ 
reasonable condition shall be imposed upon the applicant; and 

37 This section, 8 U.S.C.A., 5 1401, corresponds to 5 201 of the 1940 Nationality Act (8 
U.S.C.A. 5 601). 

3^ This section, 8 U.S.C.A. 5 1408, corresponds to § 204 of the 1940 Nationality Act (8 U.S.C.A. 
5 604). 

3»'rhis section, 8 U.S.C.A. 5 1422, corresponds to 5 302 of the 1940 Act (8 U.S.C.A. 5 702). 
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(2) a knowledge and understanding of the fundamentals of the history, and 

of the principles and form of government, of the United States.**” 

Note 

Jurisdiction to naturalize is conferred upon United Stares district courts, and courts 
of record of States and Territories. The former racial limitations of § 303 of the 
1940 Act (8 U.S.C.A. § 703) have been eliminated by the 1952 Act. Under § 313 no 
one is eligible to naturalization who “advocates or reaches . . . opposition to all 
organized government”; or “who is a member of or alFiliarcd with the Communist 
Parry . . any other totalitarian parry . . is a member of or affiliated with any 
Communist-action organization during the time it is registered or required to be reg¬ 
istered under the provisions of . . . the Subversive Activities Control Act of 1950 
[50 U.S.C.A. § 786]; ... or who ... is a meniber of or affiliated with any Communist- 
front organization during the time it is registered or reciuircd to be registered under 
. . . the Subversive Activities Control Act of 1950, unless such alien establishes that 
he did not have knowledge or reasem to believe that at the time he became a member 
of or affiliated with such organi/ati(»n . . . that such organization was a Commiinist- 
Iront org:inizati(»n”; or who “advocates the economic, international, and governmental 
doctrines of world communism or the csrablishnient in the United States of a total¬ 
itarian dictatorship”; or who advocates or teaches or is affiliated with an organization 
which advocates or teaches overthrow by violence or unconsrinirional means of the 
CK»vcrnmcnt of the United States, snb(»tage, ere. I'hcsc provisions apply to any ap¬ 
plicant who at any time w'irhin 10 years preceding filing of petition for naturalization 
was within the classes; but naturalization is peimitrcd if the person who is excluded be¬ 
cause of past affiliation or membership shows that this “is or was involuntar>%” or oc¬ 
curred and rcrnn’natcd before he became 16 years old, or “is or w'as by operation of law, 
or f<)r purposes of obtaining employment, food rations, or other essentials of living and 
where necessary for such purposes.” Deserters from United States armed forces, per¬ 
sons w ho left the United States to evade military service, and aliens discharged from 
draft obligations on the ground of alienage are also barred."*^' 

Sec. 316. (a) No person, except as otherwise provided in this title, shall be 
naturalized unless such petitioner, (I) immediately preceding the date of filing his 
petition for naturalization has resided continuously, after being lawfully admitted 
for permanent residence, within the United States for at least five years and during 
the five years immediately preceding the date of filing his petition has been 
physically present therein for periods totaling at least half of that time, and who 
has resided within the State in which the petitioner filed the petition for at least six 
months, (2) has resided continuously within the United States from the date of the 
petition up to the time of admission to citizenship, and (3) during all the period 
referred to in this suliscction has been and still is a person of good moral character, 
attached to the principles of the Constitution of the United States, and w’-ell dis¬ 
posed to the good order and happiness of the United States.^* 

^*^This provision, 8 U.S.C.A. 5 1423, corresponds to 5 304 of the 1940 Act as amended (8 
U.S.C.A. 5 704). 

« This provision, 8 U.S.C.A. 5 1423, corresponds to 5 305 of the 1940 Act (8 U.S.C.A. § 705). 

‘•2The first portion corresponds to § 306 of the 1940 Act (8 U.S.C.A. 5 706). The last portion 
corresponds to 5 3(a) of the Selective Service Act of 1940 (50 U.S.C.A. Appendix 5 303 (a) 1 
which was limited to neutral aliens. Construing this last, sec 3 1 lackworth. International Law 
605 et setf,; In re Alaninez, 73 F. Siipp. 101 (W.D. Pa. P>47); Petition of Ailouny, 77 F. Supp. 
327 (F.D. Mich. 1948); McGrath v. Krisrensen, 340 U.S 162 (1950); .Moser v. United St.atcs, 
341 U.S. 41 (1951). 

^®This provision, 8 U.S.C.A. 5 1427, corresponds to 5 307 of the 1940 Act (8 U.S.C.A. 5 707). 
The statute deals in some derail with presumptions as to continuity of residence. 
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See. 318. r.xccpt as otherwise provided in this title, no person shall be naturalized 
unless he has been lawfully admitted to the Lhiited States for permanent residence 
in accordance with all applicable provisions of this Act. . . . 

See. 335. . . . 

(f) As to each period and place of residence in the State in which the petitioner 
resides at riie rime of filing the petition, during the entire period of at least six 
months inimcdiarel}^ preceding the date of filing the petition, there shall be in¬ 
cluded in the petition for naturalization the affidavits of at least two credible 
witnesses, citizens of the United States, stating that each has pcrsonallx' knowm the 
petitioner to have been a resident at such place for such period, and that the 
petitioner is and during all such periods has been a person of good inoi al character, 
attached to the principles of the Constitution of the L'nited States, and w ell dis¬ 
posed to the good order and happiness of the L'nited States. 

(g) At the hearing on the petition, residence in the State in w'hich the petitioner 
resides at the time of filing the petition, for at least six months imniediatclv pre¬ 
ceding the date of filing the petition, and die other cjiialifications ret|uircd b\' 
subsection fa) ol section 316 during such residence shall lie proved by the oral 
testimony of at least two credible witnesses, citizens of the United States, in 
addition to the affidavits re(|uired by subsection (f) of this section to be includeil 
in the petition. 


Note 

There has been much litigation as to what constitutes ‘'good moral character.” 
Compare tiic following: (1) Is a saloonkeeper who kept open in Milwaukee on 
Sunday, despite the Sunda)'-closing statute, of good moral character? St e In re Ifopfi. 
179 Fed. 561 (E.l). M'isc. 1910). (2) Is a man who lived in 'Fexas bur ran a saloon 
across the border in Juarez, Mexicf», during the time of United States prohibition, 
who refrained from violating the pr<»hihiri(>n laws, and who declared himself in 
synipath)’ with the prohibiri(»n laws and their enforcement in the United States, ‘‘of 
good moral character”? See F:.x p.nte Ebon, 299 r'cd. 352 (W.I). Te\. 1924). 

Litigation continues on what consrirures “good moral character.” See Vctitifms oj 
Rf/iidc7\ ct tiL, 159 F.2d 695 f2d Cir. 1947) involving four applicants each of whom 
had lived for a considerable pcrir)d with a woman not his legal wife; Wtition of /■’. 
73 F. Siipp. 655 (S.D.N.'^’.I947), involving an act of adultery; In re Afoj^74s\ 73 F'. Supp. 
150 (\V.D.Fa. 1947), failure to contribute to support of wife and minor child, left 
l>ehind in Yugoslavia w hen he came to U.S. in 1913 and not communicated wirli since 
1918; U.S, v. Friivcioso, 164 F.2d 163 f2d (Jir. 1947), Jiving with niece whom he had 
“married” in religious ceremony in 1925 in Connecticut, where union unlawful; 
Repoifilic r. US., 165 F.2d 152 (2d Cir. 1947 ), w-hcre petitioner had chloroformed his 
13“>car old blind, mute, deformed, idiot son, had been found guilty of manslaughter 
with iiiry's recommendation (»f “utmost clemency,” and had been given stay frtnn 
sentence of imprisrjnment and placed on prf»bation, from which he was subscquenTly 
discharged. 

101(f) of the 1952 Act provides that “For the purposes of this Act — 

“Xo person shall be regarded as, or found to be, a person of good moral clnracier 
who, during the period for whic*h good moral character is required to be established, 
is, or was — 

“(1) a habitual drunkard; 

“(2) one who during such period has committed adultery; 

A ni!iMl>er nf rhe sonit-whai eonflieiing deeisirms on ‘good moral eluraetcr*' for naoirali/.a - 
tion purposes arc discussed in Olilsrm. “Moral (.'haratter and ihe Naturalizatiiin Act,” 13 
Ii.i:.L. Rci. 
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(3) a incinbcr of one or more of the classes of persons . . . [polygamists, prosdtuces, 
persons assisting illegal entry ol aliens, or ulio during the periijd was convicted 
of or admitted commission c)f a crime inv«»lviiig nmnil turpitude, or c)f two or more 
olTcnscs for which aggregate sentence nuire than live years, or of narcotics dnig.s 
violations]; 

"(4) tme whose income is derived i>rincij»ally fn>ni illegal gambling activities; 

(5) one who has been convicted ol two or monr illegal gambling offenses coni* 
initted during such j^criod; 

(6) one who has given false testimony tor the purpose of obtaining anv l^Tiefits 
under this Act; 

“(7) one who during such period has been confined, as a result of conviction, to 
a i^cnal institution for an aggregate period o! (*nc liundred and eighty da\'s or more, 
rcprdless of whether the offense, or otfenses. for \\ liich he was confined were coiri- 
mitred within or without such period; 

“(8) one who at any time lias been convicted of the crime of murder. 

“The fact that any person is not within any of the foregoing classes shall nor pre¬ 
clude a finding that for other reasons such person is ov was not of good moral 
ciiaracrcr.” 

I he sratutes provide lor expedited naturalization, without need for declaration of 
intention, and with 3 > ears rather tlian 5 years residence, for the husband or wife <)f 
an American citizen. Special provision is also made for expeditious naiiiralizarion of 
those who I(»st citizenship through service in the armed forces of states associated 
uith the I’nited States during W orld W ars 1 -and II; as well as for those who have 
servetl in the I'niretl States armed forces. I'he statutes also provide that children of 
parents who become naturalized may become citizens if the children are under 16 and 
reside in the L'nired States. Alien seamen who ser\c on United Stares vessels may 
count such service as “residence’' in the Ihiited Stares. 

Section 337(a) of the l‘>52 Act requires that the petitioner for naturalization take 
an t>atli “(1) to support the (..’onstitution of the 1. nired States; (2 ) to renounce and 
ahiure absolutely and entirel) all allegiance and lidelity to any foreign prince, tio- 
tentate, state, or sovcreignt\ of whom or which the petitioner was before a suhiecr 
«»r citizen; (3) to support and defend the Ouisrirurion and the laws of the United 
Stares against all cncanics, foreign and domestic; (4^ to bear true faith and allegiance 
to the same; and (5)(A) to hear arms on behalf r)f rhe United Stares when required 
by the law', or (13) to perform noncomharant service in rhe Armed Forces of the 
United Stares when required by h\\\ or (C) to perform work of national importance 
iitider civilian direction when required by law.” Suhsrirurion of clauses 503) and 
5(C) for 5(A) is permitted to those who show to the satisfaction of the naturalization 
court that tlicy arc “o]iposed to the hearing of arms in the Armed Forces of the 
I’nited States h\' reason of religious training and belief”; W'hile 5(C) alone may he 
siihstiruted for 5(A) and 5(13^ by those showing to the satisfaction of the court that 
rhe\ are “opposed to any type of service in rhe Armed Forces of the United Stares by 
reason of religious training and belief.” The .\cr further defines “religious training 
and lielief” to mean “an individual's belief in a relation to a Supreme Being involving 
duties superior to those arising from any human relation, hut does not include es¬ 
sentially political, sociological, or philo.sophical views or a merely personal moral 
code.” 

Section 340 provides for revocation of naruralizarion through judicial proceedings for 
“concealment of a material fact or by W'ilful misrepresentation”; refusal to testify before 
a Congressituial Committee regarding subversive activities, during 10 years after na- 
riirali/arion, is also grounds for revocation. Becoming a member of subversive organi¬ 
zations within 5 years after naruralizarion is prima facie evidence of non-attachment 
to the Constitution and grounds for revocation. Return to his native country or any 
other foreign country, within five years after natnrali/ation, and the taking up of 
liermancnt residence there, is prima facie evidence of lack of intention to reside pemia- 

Under tlie older law^ which required merely the oath to support and defend the Constitu¬ 
tion, making no mention of military sc^^'icc, cf. United Stares v. Schwimmer, 279 U.S. 644 
(1929) with Girouard v. United Stares, 328 U.S. 61 (1946). 
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neatly in the United Stares, and grounds for revocation, “in tlie absence of countervailing 
evidence.” 


f.oss of nationality 

EXPATRIATION ACT OF JULY 27, 1868 

Whereas the right of expatriation is a natural and inherent right of all people, 
indispensable to the enjoyment of the rights of life, liberty, and the pursuit of 
happiness; and whereas in the recognition of this principle this Government has 
freely received emigrants from all nations, and invested them with the rights of 
citizenship; and whereas it is claimed that such American citizens, with their 
descendants, are subjects of foreigti states, owing allegiance to the governments 
thereof; and whereas it is necessary to the maintenance of public peace that this 
claim of foreign allegiance should be promptly and finally disavowed; Therefore 
any declaration, instruction, opinion, order, or decision of any officer of the 
United States wliich denies, restricts, impairs, or questions the right of exparriation, 
is declared inconsistent with the fundamental principles of the Republic. 8 U.S.C. 
§ 800. 


Note 

Though the United States has favored this doctrine of freedom of expatriation, it 
has recognized that other states have different views. Referring to the fact that the 
Claims Agreement of Oct. 25, 1934 between the L’nircd States and Turkey (F.x. Agr. 
Ser. 73) did not include claims against Turkey of American citizens of Turkish 
origin, the Department of State wrote a representative of such excluded claimants tliar. 
“Questions of nationality are not governed by international law; rather they are gov¬ 
erned by the domestic law of the various countries. ... In the case of Turkey the 
law provides that in order that a Turkish national may divest himself of Turkish 
nationality, the permission of the Turkish Government must be obtained. ... It is 
greatly regretted titat this is the situation, and that many countries of the world have 
been unwilling to adopt as liberal an attitude as has the United States on the subject 
of expatriation. The rule of laxv, however, as to the right of a government to decline 
to consider claims against it on behalf of its own nationals, even rluHigh they may 
also be nationals of the demanding government, is well settled.” 


liVIMIGRATlON AND NATIONALI FY ACT OF 1952 
Public Law 414, 82nd Cong., 2d sess. 

See. 349. (a) From and after the effective date of this Act a person who is a 
national of the United States whether by birth or naturalization, shall lose his 
nationality by — 

^®Sec Schneiderman v. United States, 320 U.S. 118 (1943), involving Communist Party mem¬ 
ber; Baumgartner v. United States, 322 U.S. 665 (1944), and Knaucr v. United States, 328 U.S. 
654 (1946), involving Nazi adherents. See also Note “Recent Trends in Denaturalization in 
U.S. and Abroad,” 44 CoL L, Rev, 736 (1944); Preiiss, “Denaturalization on the Ground of 
Disloyalty” 36 Avi, FoL Sci. Rev, 701 (1942), 

475 Hackworth, International Law, 821-822. Regarding the 1868 Act and the Ctmtrovcrsics 
out of which it arose, as well as the policy of the United States in favor of the “right of 
expatriation,” sec 3 Moore, Digest of International Law, 552 586 (1906). 
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(1) obtaining naturalization in a foreign state upon his own application, upon 
an application filed in his behalf by a parent, guardian, or duly authorized agent, 
or through the naturalization of a parent having legal custody of such person: 
Provided^ That nationality shall not be lost by any person under this section as 
the result of the naturalization of a parent or parents while such person is under 
the age of twenty-one years, or as the result of a naturalization obtained on 
behalf of a person under tw'enty-one years of age by a parent, guardian, or 
duly authorized agent, unless such person shall fail to enter the United States 
to establish a permanent residence prior to his twenty-fifth birthday: And pro¬ 
vided furthery That a person who shall have lost nationality prior to January 1, 
1948, through the naturalization in a foreign stare of a parent or parents, may, 
within one year from the effective date of this Act, apply for a visa and for 
admission to the United States as a nonquota immigrant under the provisions 
of section 101 (a) (27) (E); or 

(2) taking an oath or making an aflirmation or other formal declaration of 
allegiance to a foreign state or a pf)litical subdivision thereof; or 

(3) entering, or serving in, the armed forces of a foreign state unless, prior 
to such entry or service, such entry or service is specifically authorized in 
writing by the Secretary of State and the Secretary of Defense: Provided, That 
the entry into such service by a pcrsf)n prior to the attainment of his eighteenth 
birthday shall serve to expatriate such person onl\^ if there exists an option to 
secure a release from such service and such person fails to exercise such option 
at the attainment of his eighteenth birthday; or 

(4) (A) accepting, serving in, or performing the duties of any office, post, 
or employment under the government of a foreign state or a political sub¬ 
division thereof, if he has or acquires the nationality of such foreign state; or 
(H) accepting, serving in, or performing the duties of any office, post, or em¬ 
ployment under the government of a foreign state or a political subdivision 
thereof, for which office, post, or employment an oath, affirmation, or declara¬ 
tion of allegiance is required; or 

(5) voting in a political election in a foreign state or participating in an 
election or plebiscite to determine the sovereignty over foreign territory; or 

(6) making a formal renunciation of nationality before a diplomaric or con¬ 
sular officer of the United States in a foreign state, in such form as may be 
prescribed by the Secretary of State; or 

(7) making in the United States a formal written renunciation of nationality 
in such form as may be prescribed by, and before such officer as may be desig¬ 
nated by, tbc Attorney General, whenever the United States shall be in a state 
of war and the Attorney General shall approve such renunciation as not con¬ 
trary to the interests of national defense; or 

(8) deserting the military, air, or naval forces of the United States in time of 
war, if and when he is convicted thereof by court martial and as the result of 
such conviction is dismissed or dishonorably discharged from the service of such 
military, air, or naval forces: PrfmJed, That, notwithstanding loss of nationality 
or citizensliip uiiilcr tlic terms of this or previous laws by reason of desertion 
committed in time of war, resioration to active duty with such military, air, or 
naval forces in time of war or the reenlistment or induction of such a person in 
time of war with permission of competent military, air, or naval authority shall 
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be deemed to have the immediate effect of restoring such nationalitv^ f)r citizen¬ 
ship heretofore or hereafter so lost; or 

(9) committing any act of treason against, or attempting by force to over¬ 
throw, or bearing arms against, the L^nited States, if and when he is convicted 
thereof by a coiiit martial or by a court of competent jurisdiction; or 

(10) departing from or remaining outside of the jurisdiction of the United 
States in time of war or during a period declared by the President to be a period 
of national emergency for the purpose of evading or avoiding training and 
service in the military, air, or naval forces of the United States. For the purposes 
of this paragraph failure to comply with any provision of any compulsorv 
service laws of the United Stares shall raise the presumption that the departure 
from or absence from the United States was for the purpose of evading or 
avoiding training and scr\ icc in the military, air, or naval forces of the Unitctl 
States. 

(b) Any person who commits or performs any act specified in subsection ya) 
shall be conclusively presumed to have done so voluntarily and without having 
been subjected to duress of any kind, if such person at the time of the act was a 
national of the state in which the act was performed and had been pin sicall\ 
present in such state for a period or periods totaling ten years or more immediatcl)' 
prior to such act.'^*^ [8 U.S.C.A, § 1481 ] 

Sec. 350. A person who acquired at birth the natirjnalitv' the Uniteil States 
and of a foreign state and who has voluntarily sought or claimed benefits of the 
nationality of any foreign state shall lose his United States nationality by here 
after liaving a continuous residence for three years in the foreign state of whieli 
he is a national by birth at any time after attaining the age of twenty two vears 
unless he shall — 

(1) prior to the cxpiratioti of such threc-\ear period, rakt: an oath of 
allegiance n> the United States before a United Stares diplomatic or consular 
(officer in a manner prescribed by the Secretary of Stare; and 

(2) have his residence outside of the United States solely f(»r one of the 
reasons set forth in paragraph (1), f2), (4), f5), (0), (7), or (8) of section v 

■•^This section corresponds to 401 the 1^40 Natinn.dity Act «'S l-.SCi.A. SOI'). Under 
the 1040 Act it was held that hivnluntciry military service, rakin.Lr of oath of allegiance, c/r.. 
did nor result in expatriation, nor did acts pcrft»rfned as a mirK)r. Ainrmg the cases on expatria¬ 
tion under this section, see Savnrpnan v. United Stares, v>R I'.S. 40 | flo50); Ikmer v. ('lark. 
Irtl K.2d 507 f"ih Cir. 1947), cm. den. l^S. S59 fPM?); Dos Reis cr rcL (/.ini.tra v. N'icolls, 
Irtl F.2d 860 (Ist Cir. 1047); ,Artf»rney General v. Ricketts. 16^ r.2d lo? (9th (’it. 1047); 
Dorcaii V. .Marshall. 170 F.2d 721 (5d Cir. 1048;; Achesnn v. iMuniktirni, 17r« F.rd 0^1 ^^^th Cir. 
1049;; y\chcsf>n v. Kuniyiiki, ISO I-.2d 741 ^Oth Cir. 1051/; Alandoii v. Achesott. 19? I.\2d 020 
rDist. Col. 1052); Revedin v. Acheson, 194 F.2d 4S2 r2d (jr. 10>2;; In re Gogal, 7*^ F. Siipp. 
268 (W.D. Pa. 1047); Schioler v. United States, 75 1^ Siii)p. 5>7 (NM). HI. 104 K); Rrchiii v. 
Achcs<»n, 90 F. Supp. 662 fS.I). 'Tex. 1050); I latsuc Oiiye v. Acheson. 01 F. Supp. 120 (I law.iii, 
1950); Toniasicchio v. Acheson, OS F. Supp. 166 M)ist. (ail. I0>U; I)i(orolaino v. .\cheson, 
101 F. Supp. m) a)ist. Cf»l. 1051). 

See also Okimura v. Acheson. 09 t'. Sii[»p. 5.s" (llauaii, 1951 i. hi»Iding imtJinsritiiii<iftal the 
provisjons of S U.S.C.A. 5 SOI declaring ihai expatriation resulted fn»rii service in a frireijirn 
army or voting in foreign elections. 

Sec. 351 provides that no national can he expatriated while uiihin the l-nited States, except 
under paragraphs (7), (8), or (9) of 5 340; exparriariou results fnun the perfonnanec in tlte 
United States of the acts but takes effect only when the national rakes up residence outside the 
United States. Furrhennorc any national who within 6 inrmrhr. after reaching the age of 18 
a.s.scrrs his claim to United States nationality is not to be deemed to have expatriated himself 
by pcrfomiance prior to the age of 18 of the acts stipulated in paragraphs (2), (4), (5) and (6) 
of § 349. 



NATIONALITY 


341 


or par;iyT;i|)Ii (I) or (2) of scctif)n 354 of this title; Provided, hon’cvcr. That 
iiotliing eontjined in this section shall deprive any person of his United States 
nationalit\' if his foreign residence shall begin after he shall have attained the 
::gc of sixty years and shall have had his residence in the United States for 
twenty-live \ ears after having attained the age of eiglitccn j’cars. 

Sec. 352. (a) A person who has bectmie a natirmal by natmali/ation slvall lose his 
nationality by — 

f 1) having a continuous residence for three \ cars in the tciTitorN* of a foreign 
state of w Inch he was fonnerl\' a ttational or in which tlic place of his I)irth is 
situated, except as provided in section ^53 . . . , wlniher such residence com¬ 
menced before or after the elTecri\ c date of this Act; 

(2) having a continuous residence for five years in an\- other foreign state or 
slates, except as provided in sectir)ns 353 and ^^4 . . . , n hether such residence 
commenced before or after the effecrive datae of this Act... [S U.S.C.A. § 1484] 


Note 


Section 353 states rliar ; 352(a) shall not appl>' to [)ersons residing abroad in the 
eiiipioymenr of tlic 1. nited States Ch»vcrniuent, or receiving conipensarion from the 
(if>vernincnr and residing aljmad on account of disahilir\- incurred in (hnernnient 
service, or who resivied in tile I'niteil Slates 25 vears after naturali/ation and has 
attained the age of w hen the foreign residence established, or who resitlcs reniporarily 
ahn»ad to represent American private interests t>r religious organi/.irions fu* in the 
emjdovnient of an intcrnatituial organi/ation to whicli the I'nited States belongs, 
or who resides abroad for reascuis of health (including ill health of children, parents, 
or sj^ouse), for spici.di/ed stmlv' fnor over 5 vears). or wl)o are the spouse or 

childien of Americans coining wiihin these provisions, t tr. Sections 354 provides that 
■ '^2(a) (2) shall not appiv lo \(‘feraiis of the Spanisli-American A\'ar, W’orld \A"ar I, 
ami Work! W ar II; or pers(»n.s carrving <in enterprises found hy the Secretary of 
State to lie in the intert ^is of the United States. A person under 21 loses his citi'/enship 
through his parents' expatriation if he ha*, or aec)uiris the nationality of a foreign 
state in which he is residing, hut nor until he attains the age of 25 without having 
esiablished his residence in th.e Ignited Stares (35^ 

'•*4 his section corresponds to ;; 404 of the UHO Act (S U.S.C. \. 5 SiH'i, and talics the place 
of 2, paragraph 2, of the Act fif March 2. 190", 34 Star. 122S, wiiieh pruvideil ‘AN4u*n any 
naturnli/cd citi/en shall have resided for n^o vears in the foreign state front whlen he came, 
or for fivT years in any other foreign stare it shall he presumed that he has ceased to he an 
American eiii/en, and the place of his general abode shall he (leemed his place of residence 
during said years: VravtAcd, btnvcvcr. That such presumption ma.v he overeome on the pre¬ 
sentation of saiisfacrory evidence to a diphuuarie or e<»nsular ttfheer of the United States . . . 
Ami VroviiicJ , 7 /vo. T hat no American ciri/en shall he allowed to expatriate himself when this 
country is at war.” On rlic application of this earlier statute., and the eonseuuenetis of pre- 
sumfttioTi of evpatriaritin, see 3 I laekworth. /)/gc.v/ ffj lutcrtLiiitnul /..ji:’, 2S6 (1942^. lo 

the elTeei that the loss of tlic right to diphunatie protection, t»r “presumption of expatriation,” 
did not in fact terminate American natuMialiry, under the law prior to the um) Naiionaliry 
Act, see Costello Case (United Slates v. .Mexico) (icneral Claims Coniin. Opinions, 1928 29. 
p. 2>2. 2^ Aw. /. hiri L. S75 (1929^ 

This section and its pretleccssors talk in terms <9 those who luconie Americans “hx nariirali/a- 
rioii.” I'his was held to include foreign-born children of American citl/ens v\lu' aepuired 
eiti/ensliip jwc Sti/tuHi/ris. in Schaufiis v. Atiornev (h’lieral. 45 I , Siipjx. (D.Md. 1942), and 
/imincr v. Acheson, 191 l\.?d 209 (KMli Cir. eriiiei/cd in Note, 50 / . Rev. 926 

(W2). 

"'“On exiiarriation, see fimher ' I laekworili, of Internatiunjl I iin'. 20"' .W6; 3 Moore, 

/3/gc.fr of hnerticiiional 552 795; Koehe, “I «>ss of American Nafi<uialii>9o i\ l\j, /.. R.ji^, 
2^(1950). 
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Introductory Note. Without trying to define “jurisdiction,” we are concerned 
in this chapter with that part of international law which distinguishes the situations 
in which a state may lawfully take action with respect to things, persons, and 
events, from those situations in which it is not the one which may lawfully do so. 
Sometimes we arc concerned with whether a state may take certain physical action 
to exercise its authority, and at other times the question is whether the particular 
state may lawfully ascribe the character of legality or illegality to particular actions 
or events. This chapter deals briefly with the extent of a state’s jurisdiction over 
its nationals, then at some length with its jurisdiction over its territory, and then 
with jurisdiction over its vessels or those of other states. There follows a treatment 
of the exemptions from jurisdiction (otherwise lawful) which may be claimed by 
foreign states and their instrumentalities; and brief mention is made of the notion 
of “domestic jurisdiction,” or the sphere within which a state’s actions arc no 
concern of international law. In this chapter we arc considering the extent of the 
state’s jurisdiction, rather than the rc(iuiremcnt that jurisdiction must be exercised 
in a manner which does not violate international law; the latter aspect is covered 
in the following chapter on State Responsibility and International Claims. 


Section A. Jurisdiction over Nationals 

Editorial Note. Under our present ideas of international law, the extent of a 
state’s jurisdiction over its own nationals raises few, if any, international legal 
questions, except in the relatively rare cases where such jurisdiction is the subject 
of treaties between the state and some other state. Upholding a judgment for 
contempt against an American citizen who refused to return from France to testify 
when ordered to do so, the Supreme Court said in Blackmer v. United States: 
“With respect to such an exercise of authority, there is no question of international 
law, but solely of the purport of the municipal law which establishes the duties of 
the citizen in relation to his government.” ^ Hall wrote: “Its laws travel with them 

^ 284 U.S. 421, 457 (JV52). Regarding inrcr|>retatH»ii <»f stauitcs as appiicahlc rc> narionals for 
acts coniinitrcd abroad, see American Banana Co. v. United Fruit ( ak, 215 U.S. 347 (J9tK»: 
U,S. V. Sisal Sales Corp., 274 U.S. 268 (VJ27)\ Brant li v. I'ederal 'I'rade (Jonmiission 141 F.2d 
51 (7th Cir. 1944). Cf. iiirisdictioii taken «ivcr civil proceedings under the Anti-'Friisr Caws in 
United States v. 'I'iinkcn Roller Bearing (>o., 85 F. Siipp. 284 (N.l). Ohio, 1949); aff'd and mod, 
541 U.S. 593 (1951); United States v. Alkali Lxport Assn., 86 F. Supp, 59 (S.O.N.Y., 1949); 
S. Timbcrg, “international Combines and National Sovereignty,” 95 U. of l*a. Rev. 575 (1947). 

342 



JURISDICTION 34? 

[its nationals] wherever they go, both in places within and without the jurisdiction 
of other powers. A state cannot enforce its laws within the territory of another 
state, but its subjects remain under an obligatif)n not to disregard them, their social 
relations for all purposes as within its territory arc tlctennincd b\' t hem, and it pre ¬ 
serves the power of compelling observance by j>tinislimcni if a person who has 
broken them returns within its jurisdiction.” - 
The Harvard Research in International Law, “Jurisdiction with respect to 
Crime,” proposed as Article 5: “A state has jurisdiction with respect to any crime 
committed outside its territory, (a) by a natural person who was a national of 
that state when the crime was committed or who is a national of that state when 
prosecuted or punished; or (b) by a corporation or other juristic person which 
had the national character of that state when the crime was committed.” ^ 


Note 


In civil matters, jurisdiction based on nationality has given rise to very few interna¬ 
tional law complications, though such jurisdiction is rare in common law countries.^ 

The Comment on tlie quorc<l article of the Harvard Research in International Law 
states that: “ Lhc competence of the Stare to prosecute and punish its nationals on tht 
sole basis of their nationality is universally conceded.... By virtue of such jurisdiction 
the state is enabled to prosecute its nationals while they arc abroad and to execute 
judgments against them upon property within the state or upon them personally when 
they return, or the state may prosecute its nationals after they return for acts done 
abroad. Under existing international practice, a state is assumed to have practically 
unlimited legal control over its nationals. This competence is justified on the ground 
that a statt? s treatment of its nationals is not ordinarily a matter of concern to otlier 
Slates or to international law.” 

The Ci»nimcnt adds: “An examination of the legislation adopted in varitms countries 
reveals that practically all states exercise sonic penal jurisdiction on the firinciple of 
nationality.... Such legislation may be classified for convenience, according to the 
offences made punishable, as follows: (1) all offences; (2) all offences which are also 
punishable by the lex loci delicti; (3) all c»ffcnces of a certain degree; (4) offences 
against co-nationals; and (5) certain cnumcr.itcd offences only.” In the case of the 
United Stares, 18 U.S. Code ^ 2381, provides th.ar “Whoever, owing allegiance to the 
United Stares, levies war against them or adheres to their enemies, giving them aid and 
comfort within the United States or elsewhere, is guilty of treason.” This was applied 
to acts committed abroad in US. v. Chatidler^ 72 F. Supp. 230 (D. Mass. 1947), 171 
F.2d 921 (1st Cir. 1948); US. v. liesty 76 F. Supp. 138 and 857 (1). Mass. 1948), 184 F.2d 
131 (Isi Cir. 1950); Gillars v. US., 182 F. 2d 962 (D.C. Cir. 1950); Ka^cakita v. U.S., 
72 S. Ct. 950 (1952). The British statures punish not only treason when committed 
abroad; but also homicide, Reg. v. Assopardi^ 1 C, & K. 203 (1843); bigamy. Trial of 
Earl Russell [1901] A.C. 446; and other crimes. In most non-common-law couiitries 
the list is far longer. 

In Coumas v. Superior Courty 31 Cal. 2d 682, 192 P.2d 449 (1948) the court granted 
a writ of prohibition against the trial for a murder committed in California of a natural- 

International Law 56-57 (8ch cd., Higgins, 1924). Quoted with permission of the Clarendon 
Press, Oxford, England. 

•29 Am. J. IntH L. Supp. 519 (1935). Quoted with permission of the Harvard Law School and 
The American Journal of International Law. 

^ Upholding nationality as the basis for jurisdiction to render a judgment that merits enforce¬ 
ment in other countries, see Restatement, Conflict of l.aws. S 80 (1934); Douglas v. Forrest, 4 
Bingham 686 (CP. 1828); Ouscicy v, Lehigh Valley I'rust & Co., 84 Fed. 602 (F.n. Pa., 1897). 
Refusing to recognize such jurisdiction, sec Smith v. Grady, 68 Wise. 215, 31 N.W. 477 (1887); 
Gnibel v. Na.ssaucr, 210 N.Y. 149, 103 N.E. 1113 (1913), criticized 27 Harv. L. Rev. 464 (1914). 



m JURISDICTION 

izcd Anicrican of Greek orii^in who had fled ro (Ireece afrer tlie crime. Since he had 
become naturalized wirlioiii the c()nseiit of the Creek Government, the latter treated 
him as a Greek, and convicteil hijn under (ireek law for the crime. After serving his 
sentence in Greece, he renirned ro tlie United States and m as arrested on tile old charge. 
Vhe court held that despite American insistence i»n the ‘‘right of expatriation,” Greece 
might still treat him as a (ireek national subject to its laws, ami thus hr had already 
been tried ami convicted by a court having proper jurisdiction. 

Difficult questions arise w hen there is a conflict between the demands of the state to 
which the individual owes allegiance, and those of the state on whose territory he is 
ar the time, 'riuis, Cdiaridler was convicteil for treason b\' broadcasting for Germany 
during the war, the ct»nrr approving the trial conn's cliarge that “I'lie defendant,... 
while domiciled in the German Reich, owed a iiuaiitied allegiance to it; he was obli¬ 
gated to obey its laws and be was equally amenable to punishment with citizens of 
that country if he did nor do so. Ar the same rime the defendant... while residing in 
Germany ... owed ro his government full, complete, and true allegiance.” His volu?i- 
tary assistance to the eneiii>’ of ihe United States was nor justiHed b\ his presence in 
Germany and the duty to obe>- (Jerman laws. <'L\inJ!cr v. L\S,, 171 i‘2d <01, ^^44 (1st 
Cir. 194S). Compare 1 Oppenheini, Ifitcrfutlojuil J.iUi' ! 128: “Personal supremacy does 
not give an unlimia-d lilieny of action either... I he duty to respect the territorial 
supremacy of a foreign state must prevent a state from |>crforming acts which, although 
they are according ro its personal supremacy within its competence, wamld violate the 
territorial supremacy of rliis foreign state..,. Ihus, for instance, a state is prevented 
from rctiiiiring such acts from its citizens abroaii as are forl»idden to ibeiti l>y the mu¬ 
nicipal law of the land in which they rcsitle, and from ordering them not to cotninir 
such acts as they ,ire bound to c<»mmir according to the municipal law of the laiul in 
which they reside.” *' 

In /r/yiv v. Director of Pubiic Vntsccntwtn i PH6l A.('. >47, \q>ho!d\ng the conviction 
of “Lord F law-Haw” for broadcasting propagantia for (iermany in the earlier parr of 
World War 11, the ilefendanr was not a British subjeci. btii was l)»>rn in 1906 in the 
United States of a naturali/eii American father who had formerly been a British subject. 
Defendant, however, held a British })assport, even while bniailcasring for (Germany after 
the outbreak of war, and allegiance was based u])on this passport, \\ hieh entitled him tt» 
British protection.^*' 

See also Rex v, W’nmanv fl949] > S. Aft. L.R. 1288, 44 A.J. 42.) (P>50), holding it 
proper to charge with treason a German national who had taken steps roward (bur who 
had nor completed) naturalization in South Africa, and \vlv> hatl lefi South .Africa as 
a soldier in 1940, wlien, after capture by the CJerniaii Army in I.ibva, he assisted the 
German Army in interrogating prisoners of war. The court said: “I’ven after capture 
by the Cierman forces the accused was obliged to do notliing volimtarUy to impair tlic 
safety of the Union or participate in anv' attack (»n the I'nion. If, wdiile in German 
hands, lie remained ]>assive, he would nor be commirring a breach of his allegiance to 
the stare of his birth, nor, obviously, to the Union of South Africa.... The (lucstion 
still to be ascertained is whether such oiherw-ise treasonable acts as the accused per¬ 
formed after capture were performed voluntarily f>r under compulsion from the CJer- 
m.in authorities.” 


Section B. Territorial Jurisdiction 

Introductory Note. Generally speaking, a stare has jurisdiction over all persons 
and property within its territory. As Marshall, C.J., said in Schooner Exchange v. 

5 7th ed., Laurcrpacht, 1948. QiHHcd with permissi*»n of I.onpiiians, Green ik Co. 

^*See F.aucerpacht, “Allegiance, Diploniatic Prf»rcc rion and Criminal Jurisdiction over Aliens,” 
y CarnbriJfie L.J. 340 (1947). 
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McladdoVy 1 Cranch 116, 136 fU.S. 1X12), p. 41S ‘‘The jurisdiction of the 
nation within its own territory is necessarily exclusive and absolute. It is sus¬ 
ceptible of no limitation not imposed by itself.” 

Under international law' and treaties, certain exemptions from territorial juris¬ 
diction arc accorded to other states, to persoas such as diplomatic officers who 
act for other states, and to international organizations and their personnel. Treaties 
may also, as in the “extraterritoriar’ or “capitulatory” regime in effect for many 
years in certain countries of the Far East and Near East, prot'idc additional exemp¬ 
tions from local jurisdiction for aliens, or may even limit the manner in which 
jurisdiction may be exercised with resficct to the state’s own nationals." 

In so far as concerns the extent of territorial jurisdiction, the principal contro¬ 
versies have concerned the ejuesrion of how far a state may take action with re¬ 
spect to the person or property of aliens, w hen the property or person is within 
the territory l>ur the events upon whicli such action is based took place outside 
the territory. Little difficulty Itas aiisen in civil eases (usually de;ilt with in conflict 
of law's), but a number of international contro\ersies h:i\c concerned efforts to 
characterize as criminal certain acts which have taken place in whole or in part 
{>ursidc the state’s rerritory, and to prosecute and punish an alien for such acts. 
Although connected with the problem of extradition of persons charged with 
commission of a crime abroad,^ the problem of jurisdiction to prosecute and punish 
the alleged criminal onec he has come within the power of the state may be most 
conveniently studied here as a separate question. 


I'HE S.S. “I.orus” (FRANCE v. TURKEY) 

Permanent Court of International justice, P?27 
i*.(Scr. A, no. 10; 2 Hudson, World Court Reports 20 

By a special agreement signed at (Icncva on October 12th, 1926, between the 
Governments of the French and Turkish Republics and filed with the Registry 
of the Court, in acc(»rdaiicc w irh Article 40 of the Stamre and Article 35 of the 
Rules of Court, on Januars’ 4rh. 1927, by the diplomatic representatives at the 
Hague of the aforesaiil Governments, the latter have submitted to the Permanent 
Court of Inrernarional Jusricx’ the c]uesrioii of jurisdiction which has arisen between 
them following upon the collision w hich occurred on August 2nd, 1926, between 
the steamships Roz-Kourt and Lotus. 

According to the special agreement, the Court has to decide the following ques¬ 
tions: 

( n Has 'Furkey, contrary to Article 15 of the Convention of I.ausanne of July 
24th, 1923,** respecting conditions of residence and business and jurisdiction, acted 
in conflict with the principles of international law — and if so, what principles — 
hv instituting, following the collision xvhich occurred on August 2nd, 1926, on 
the high sens herween the I'rcnch steamer Lotus and the T urkish steamer Boz- 

” On such iuristliciion/’ anJ its grulual irrniituitioii to the point where now 

(1933) its exercise is ehioflv c<»niined to Alon>cci>, see 2 Hyde, hitvrvatiotial l.av) 849-S71, 
(2d cd., 1945); 2 Hackworih, hitcrmtional Laiv 493-62U 2Moore, hncrimtiomil La-e) 593-755; 
Keeton, Academic de Droit International, 72 Rccucil des Cours 287-38S. 

® Extradition is briefly discussed at p. 367 infra. 

»28 L.N.TS. 151, 18'.Iw. /. IntH L. Supp. 67 (1924). 
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Kourt and upon the arrival of the French steamer at Constantinople — as well as 
against the captain of the Turkish steamship — joint criminal proceedings in pur¬ 
suance of Turkish law against M. Demons, officer of the watch on board the Lotus 
at the time of the collision, in consequence of the loss of the Boz-Kourt having 
involved the death of eight Turkish sailors and passengers? 

(2) Should the reply be in the affirmative, what pecuniary reparation is due to 
M. Demons, provided, according to the principles of international law, reparation 
should be made in similar cases? ... 

According to the statements submitted to the Court by the Parties’ Agents in 
their Cases and in their oral pleadings, the facts in which the affair originated are 
agreed to be as follows: 

On August 2nd, 1926, just before midnight, a collision occurred between the 
French mail steamer Lotus, proceeding to Constantinople, and the Turkish collier 
Boz~Kourt, between five and six nautical miles to the north of Cape Sigri 
(.Mit\ lenc). The Boz-Kourt, which was cut in two, sank, and eight Turkish na¬ 
tionals who were on board perished. After having done everything possible to 
succour the shipwrecked persons, of whom ten were able to be saved, the Lotus 
continued on its course to Constantinople, where it arrived on August 3rd. 

At the time of the collision, the officer of the w atch on board the Lotus w'as 
Monsieur Demons, a French citivicn, lieutenant in the merchant service and first 
officer of the ship, whilst the movements of the Boz-Kotirt w ere directed by its 
captain, Hassan Bc>% w’ho w'as one of those saved from the wTcck.... 

On August 5rh, Lieutenant Demons was requested by the Turkish authorities to 
go ashore to give evidence. The examination, the length of w^hich incidentally 
resulted in delaying the departure of the Lotus^ led to the placing under arrest of 
lieutenant Demons — without previous notice being given to the French Consul- 
General — and Hassan Bey, amongst others. This arrest, w'hich has been character¬ 
ized by the Turkish agent as arrest pending trial (arrestation preventive)^ was 
effected in order to ensure that the criminal prosecution instituted against the 
two officers, on a charge of manslaughter, l)y the Public Prosecutor of Stamboul, 
on the complaint of the families of the victims of the collision, should follow^ its 
normal course. 

The case was first heard !)y the Criminal Court of Stamboul on August 28th. 
On that occasion. Lieutenant Demons submitted that the Turkish Courts had no 
jurisdiction; the Court, however, overruled his objection. When the proceedings 
were resumed on September 11th, I.ieutenant Demons demanded his release on 
bail: this request was complied with on September 13th, the bail being fixed at 
6,000 Turkish pounds. 

On September 15th, the Criminal Court delivered its judgment_ It...sen¬ 

tenced Lieutenant Demons to eighty days’ imprisonment and a fine of twenty-two 
pounds, Hassan Bey being sentenced to a slightly more severe penalty.... 

Before approaching the consideration of the principles of international Jaw con¬ 
trary to which Turkey is alleged to have acted — thereby infringing upon the 
terms of Article IS of the Convention of I/ausanne of July 24t!i, 1923, respecting 
conditions of residence and business and jurisdiction —, it is necessary to define, 
in the light of the written and oral proceedings, the position resulting from the 
special agreement,... 

The violation, if any, of the principles of international law would have con- 
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sisted in the taking of criminal proceedings against Lieutenant Demons. It is not 
therefore a question relating to any particular step in these proceedings —such as 
his being put to trial, his arrest, his detention pending trial or the judgment given 
by the Criminal Court of Stamboul - but the v( r\' fact of the Turkish Courts 
exercising criminal jurisdiction_ 

'fhe prosecution was instituted because the loss of the Boz-Kourt involved the 
death of eight Turkish sailors and passengers, it is clear, in the first place, that 
this result of the collision constitutes a factor essential for the institution of the 
criminal proceedings in question; secondly, it follows from the statements of the 
two parties that no criminal intention has been imputed to cither of the officers 
responsible for navigating the two vessels; it is therefore a case of prosecution for 
involuntary manslaughter. I'he French Government maintains that breaches of 
navigation regulations fall exclusively within the jurisdiction of the state under 
whose flag the vessel .sails; but it does not argue that a collision between two ve.ssels 
cannot also bring into operation the .sanctions which apply to criminal law in cases 
of manslaughter. The precedents cited by it and relating to collision cases all 
assume the po.ssibility of criminal proceedings with a view to the infliction of such 
sanctions, the dispute being confined to the (jucstioii of jurisdiction — concurrent 
or exclusive — which another state might claim in this respect. As has already 
been ob.servcd, the Court has not to consider the lawfulness of the prosecution 
under Turkish law^ questions of criminal law relating to the justification of the 
pro.secution and consequently to the existence of a ?7cxus catmlis between the 
actions of Lieutenant Demons and the lo.ss of eight I'urkish nationals arc not 
relevant to the issue .so far as the Court is concerned.... 

The prosecution was instituted in pursuance of Turkish legislation. The special 
agreement does not indicate what clause or clauses of that legislation apply. No 
document has been submitted to the Court indicating on what article of the 
Turkish Penal Code the prosecution was based; the French Government however 
declares that the Criminal Court claimed jurisdiction «nder Article 6 of the 
I’urkish Penal Code, and far from denying this statement, Turkey, in the submis¬ 
sions of her counter-case, contends that that article is in conformity with the 
principles of international law. It does not appear from the proceedings whether 
the prosecution was iastituted solely on the basis of that article. 

Article 6 of the Turkish Penal Code, Law No. 765 of March 1st, 1926 (Official 
Gazette No. 320 of March 13th, 1926), runs as follows: 

[Translation] Any foreigner who, apart from the cases contemplated by Article 4, 
commits an offence abroad to the prejudice of I'lirkey or of a Turkish subject, for 
which offence Turkish law prescribes a penalty involving lo.ss of freedom for a mini¬ 
mum period of not less than one year, shall be punished in accordance with the Turkish 
Penal Code provided that he is arrested in Turkey. The penalty shall however be re¬ 
duced by one third and instead of the death penalty, twenty years of penal servitude 
shall be awarded. 

Ncverthclc.ss, in such ca.se.s, tlie prosecution will only be instituted at the request of 
the Minister of Justice or on the complaint of tlie injured Party. 

If the offence committed injures another foreigner, the guilt)' person shall be pun¬ 
ished at the request of the Minister of Justice, in accordance with the provisions set our 
in the first paragraph of this article, provided however that: 

(1) the article [act] in question is one for which Turkish law pre.scril)es a penalty 
involving loss of freedom for a minimum period of three years; 

(2) there is no extradition treaty or that extradition has not been accepted either by 
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tlie government of the locality where rhe guilty person has committed the offence or 
hy the government of his own country. 

Even if the Court must hold that the I'urkish authorities had seen fit to base 
the prosecution of l ieutenant Demons upon the above-mentioned Article 6, the 
question submitted to the Court is n(»t w hether that article is ccuiipatible with the 
principles of international law; it is more general. 4 he Court is asked to state 
whether or not the principles of inrcrnarional law prevent riirkcy from instituting 
criminal proceedings against licuienanr Demons under I'urkish law. Neither the 
conformity of Article 6 in itself with the principles of internariona! law nor the 
application of that article b\' the T urkish authorities constitutes the point at issue; 
it is the verv' fact of the instirution of proceedings which is held by France to be 
contrar\’ to those principles- 

It is Article 15 i>f the Convention of Lausanne of July 24th, respecting 

conditions of residence and business and jurisdiction, w liich refers the contracting 
Parties to the principles ot international law as regards ilic delimitation of their 
respective jurisdiction. 

This clause is as follow s: 

Siibjecr r(» the provisinns of Artiele 16 . all qin.sriniis of jiirLsiheiii'n shall, as hciwicn 
Turkey and rlie other eonriaeiing Powers, l»e derided in aceonlanee v\lili rlie ]>rin- 
ciplcs of internariona! law. 

The French (iovcrnmeiit maintains that the meaning of rhe expression ‘'princi- 
plcs of international law ” in this article should be sought in rhe liglit of the evolu¬ 
tion of the Con\entit>ii. 'JTiiis it states that during the preparatory work, the 
T'urkish C^overnment, by means of an amendment to the relevant article of a draft 
for the Con\ention, sought to extend its jurisdiction to crimes committed in the 
territory of a third state, provided that, under T'urkish law , such crimes were 
within the jurisdiction of 'rurkish courts. This amendment, in regard to which 
the representatives of France and Italy made reservarions, was definitely rejected 
by the British represenrative; and the question hav'ing been subse(]ucnrly referred 
to the Drafting CVuninittec. ilie latter confined itself in its version of the draft to 
a declaration to the ctTecr that questions of jurisdiction should he decided in ac¬ 
cordance w ith the principles of international law. I he French Government de¬ 
duces fnjin these facts that the prosecution of Demons is contrary to the intention 
which guided the preparation of rhe Gonvenrion of Lausanne. 

The Court must recall in this connection w hat it has said in scanc of its preced¬ 
ing judgments and opinions, namely, that there is no occasion to have regard to 
preparatory work if the text of a convention is sufficiently clear in itself. Now 
the Court considers that the w ords “principles of international law", as ordinarily 
used, can only mean international law' as it is applied between all nations belonging 
to the community of states. T his interpretation is borne out by the context of 
the article itself which says that the principles of international law arc to determine 
questions of jurisdiction — not only criminal but also civil — between the con¬ 
tracting Parties, subject only to the exception provided for in Article Irt. Again, 
the preamble of the Convention says that the High Contracting Parties are de¬ 
sirous of effecting a settlement in accordance ‘Avith modern international law,” 
and Article 28 of the Treaty of Peace of Lausanne, to which the Convention in 
question is annexed, decrees the complete abolition of the Capitulations “in every 
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respect.” In these circumstances it is impossible — except in pursuance of a defi¬ 
nite stipulation — to construe the expression “principles of international law” 
otherwise than as meaning the principles which are in force between all inde¬ 
pendent nations and u hich therefore apply ecjually to all the contracting parties. 

Moreover, the records of the preparation of the (>)nvention respecting condi¬ 
tions of residence and business and jurisdiction would not furnish anything cal¬ 
culated to overrule the construction indicated by the actual terms of Article 15. 
It is true that the Representatives of France, Circat Hritain, and Italy rejected the 
Turkish amendment already mentioned. But only the British delegate — and this 
conformably to British municipal law which maintains the territorial principle in 
regard to criminal jurisdiction — stated the reasons for liis opposition to the 
Turkish amendment; the reasons for the French and Italian reservations and for 
the omission from the draft prepared by the Drafting Committee of any definition 
ol the sc'opc of the criminal jurisdiction in respect of foreigners, arc unknown and 
might have been unconnected with the arguments now advanced by France. 

It should be added to tliese observations that the original draft of the relevant 
article, which limited T urkish jurisdiction to crimes committed in Turkey itself, 
was also discarded by the ITrafting C’ommittec; this circumstance might with equal 
lustification give the impression that the intention of the framers of the Conven¬ 
tion was not to limit this jurisdiction in any way. 

I he tw'o opposing proposals designed to determine definitely tiie area of applica¬ 
tion o! T urkish criminal law having ihvis been discarded, the wording ultimately 
adopted by common consent fVir ArricTc H can onlv refer to the principles of 
general international hnv relating to jurisdiction. 

T he (a)urt, having to consider w hethcr there are any rules of international law 
which may have been \ iolated by the prosecution in pursuance of T urkish law 
of laeiitenanr Demons, is confronted in the first place by a (picstion of principle 
which, in the w ritten and oral arguments of the tw’o Rallies, has proved to be a 
fuiulamciual one. T he hrcnch (lovernmcnt contends that the TTirkish courts, 
in order to Iiave jurisdiction, should be able to point to some title to jurisdiction 
rccogni/.cd by international knv in favour of T urkey. On the other hand, the 
rurkisli Ciovcrnmcnt takes the view that Article 15 alknvs Turkey jurisdiction 
whenever such jurisdiction does not come into conflict w iih a principle o^ interna- 
ri<»nal law, 

T he latter view seems to be in conformity w itii the special agreement itself. 
No. I of which asks the (anirt to say w hether T urkev has acred contrary to the 
principles of international law and, if so, what principles. According to the 
special agreement, therefore, it is not a i|uestion of stating principles which would 
permit T'urkev to take criminal proceedings, luit of formulating the principles, if 
anv, w hich might have been violated by such [)r()ccedings. 

This way of stating the question is also dictnieil by the very nature and existing 
conditions of international law. 

International law governs relations betw cen independent states. 1 he rules of 
law binding u|>on slates therefore emanate Irmu their own free will as expressed 
in conventions or by usages generally accepted as exjucssing principles of law 
aiul csrablisheil in onlcr to regulate the relations between these co-existing in¬ 
dependent communities or with a view to the achievement of common aims. 
Restrictions upon the independence of states cannot ihcrctore be presumed. 
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Now the first and foremost restriction imposed by international law upon a 
state is that — failing the existence of a permissive rule to the contrary — it may 
not exercise its power in any form in the territory of another state. In this sense 
jurisdiction is certainly territorial; it cannot be exercised by a state outside its 
territory except by virtue of a pennissive rule derived from international custom 
or from a convention. 

It does not, however, follow that international law prohibits a state from ex¬ 
ercising jurisdiction in its own territory, in respect of any case which relates to 
acts w hich have taken place abroad, and in which it cannot rely on some permissive 
rule of international law. Such a view would only be tenable if international law 
contained a general prohibition to states to extend the application of their laws 
and the jurisdictiem of their courts to persons, property and acts outside their 
territory, and if, as an exception to this general prohibition, it alU)wcd states to do 
so in certain specific cases. But this is certainly not the case under international 
law as it stands at present. Far from laying down a general prohibition to the 
effect that states may not extend the application of their law s and tlic jurisdiction 
of their courts to persons, property and acts outside their territory, it leaves them 
in this respect a wide measure of discretion which is only limited in certain cases 
by prohibitive rules; as regards other cases, every state remains free to adopt the 
principles which it regards as best and most suitable.... 

In these circumstances, all that can be required of a state is that it should not 
overstep the limits which international law places upon its jurisdiction; within 
these limits, its title to exercise jurisdiction rests in its sovereignty. 

It follows from the foregoing that the contention of the French (jovcrnmciit 
to the effect that I'urkey must in each case be able to cite a rule of international 
law' authorizing her to exercise jurisdiction, is opposed to the generally accepted 
international law to which Article 15 of the Convention of Lausanne refers. Hav¬ 
ing regard to the terms of Article 15 and to the construction which the Court has 
just placed upon it, this contention would apply in regard to civil as well as to 
criminal cases, and would he applicable on conditions of absolute reciprocity as 
between Turkey and the other contracting Parries; in practice, it would therefore 
in many cases result in paralyzing the action of the courts, owing to the impos¬ 
sibility of citing a universally accepted rule on w hich to support the exercise of 
their jurisdiction. 

Nevertheless, it has to be seen whether the foregoing considerations really 
apply as regards criminal jurisdiction, or whether this jurisdiction is governed 
by a different principle: this might l)e the outcome of the close connection which 
for a long time existed between the conception of .supreme criminal jurisdiction 
and that of a state, and also by the especial importance of criminal juri.sdiction 
from the point of view of the individual. 

Though it is true that in all sy.stcms of law' the principle of the territorial char¬ 
acter of criminal law' is fundamental, it is ctjually true that ail or nearly all these 
systems of law extend fheir acrion olfences committed outside the territory of 
the state which adopts them, nrul they do so in ways which vary from state to 
state, l lie territoiialiry of criminal law, thertdore, is not an absolute principle of 
international law' and by no meatis coincides with territorial sovereignty. 

This situation may be considered from two different standpoints corresponding 
to the points of view rcsfiectively taken up by the parties. According to one of 
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these standpoints, the principle of freedom, in virtue of which each state may 
regulate its legislation at its discretion, provided that in so doing it docs not come 
in conflict with a restriction imposed by international law, would also apply as 
regards law governing the scope of jurisdiction in criminal cases. According to 
the other standpoint, the exclusively territorial character of law relating to this 
domain constitutes a principle which, except as otherwise expressly provided, 
would, ipso facto, prevent states from extending the criminal jurisdiction of their 
courts beyond their frontiers; the exceptions in question, which include for in¬ 
stance extraterritorial jurisdiction over nationals and over crimes directed against 
public safety, would therefore rest on special pennissive rules forming part of 
international law. 

Adopting, for the purposes of the argument, the standpoint of the latter of 
these two systems, it must be recognized that, in the absence of a treaty provision, 
its correctness depends upon whether there is a custom having the force of law 
establishing it. 1 he same is true as regards the applicability of this system — as¬ 
suming it to have been recognized as sound —in the particular case. It follows 
that, even from this point of view, before ascertaining whether there may be a 
rule ol international law expressly allowing Turkey to prosecute a foreigner for 
an olfcnce committed by him outside Turkey, it is necessary to begin by estab¬ 
lishing both that the system is well-founded and that it is applicable in the par¬ 
ticular case. Now, in order to establish the first of these points, one must, as has 
just been seen, prove the existence of a principle of international law' restricting 
the discretion of slates as regards criminal legislation. 

Consetpientl)', whichever of the two systems described above be adopted, the 
same result will be arrived at in this particular case; the necessity of ascertaining 
whether or not under international h\v there is a principle w'hich would have 
prohibited T'urkey, in the circumstances of the case before the Court, from 
prosecuting lacutenant Demons. And moreover, on either hypothesis, this must 
be ascertained by examining precedents offering a close analogy to the case under 
consideration; for it is only from precedents of this nature that the existence of a 
general principle applicable to the particular case may appear. For if it were 
found, for example, that, according to the practice of states, the jurisdiction of 
the state w hose flag was flown w as not established by international law as exclusive 
wdth regard to collision cases on the liigh seas, it would not be necessary to ascertain 
w hether there w’crc a more general restriction; since, as regards that restriction — 
suppf;sing tliat it existed — the fact that it has been established that there was no 
prohibition in respect of collision on the high seas w ould be tantamount to a special 
permissive rule. 

T he Court therefore must, in any event, ascertain wdiether or not there exists 
a rule of international law^ limiting the freedom of states to extend the criminal 
jurisdiction of their courts to a situation uniting the circumstances of the present 
case.... 

The arguments advanced by the French Government, other than those con¬ 
sidered above, arc, in substance, the three following: 

(I) International hnv docs not allow' a state to take proceedings with regard 
to offences coinniitted by foreigners abroad, simply by reason of the nationality 
of the victim; and such is the situation in the present case because the offence 
must be regarded as having been committed on board the trench vessel. 
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(2) Intcrniitional law recognizes the exclusive iiirisdiction of the state whose 
flag is flown as regards ex eryrhing which occurs on hoard a ship on the high seas. 

( v) Lastly, this principle is especially applicable in a collision case. 

As regards rlie flrst argiiinenr. the Court feels obliged in the first place to recall 
that its examination is strictly confined to the specific situation in the present ease, 
for it is only in regard to this situation that its decision is asked for. 

As has already been observed, the characteristic features of the situation of fact 
are as follows: There has been a collision on the high seas between two vessels 
flying different flags, on one of which was one of the persons alleged to lie guilr\’ 
of the offence, \\ hilst the victims were on board the other. 

This being so, the Court does not think it necessary to consider the contention 
that a state cannot punish offences committed abroad by a foreigner simply by 
reason of the nationality of the victim. For this contention only relates to the case 
where the nationality of the victim is the only criterion on wliich the criminal 
iiirisdiction of the state is based. F.ven if that argument were correct generally 
speaking — and in regard to this the Court reserves its opinion — it could only he 
used in the present case if international law forbade Turke\' to take into considcra' 
tion the fact that the offence produced its effects on the rurkish vessel and con- 
sc(]ucrnly in a place assimilated to I'lirkish terrinuy in w Inch the application of 
Turkish criminal law cannot be challenged, even in regard to offences committed 
there by foreigners. But no snch rule of international law exists. No argument 
has come to the knowledge of the Court from which it could be deduced that 
states recogni/c themselves to be under an obligation towards each other only to 
have regard to the place w here the author of the offence happens to he at the time 
f)f the offence. On the contrary, it is certain that the courts of many countries 
which iiave given their criminal legislation a strictly territorial character, interpret 
criminal law in the sense that offences, the authors of which at the moment of 
commission are in the ttrritor\ (if another state, are nevertiieless to be regarded 
as having been committed in the national territory, if one of the constituent ele¬ 
ments of the offence, and more especially its cffccis, have taken place there. French 
courts have, in regard to a variet\ of situations, given decisions sanctioning this 
u ay of interpreting the territorial principle. .Again, flic Court docs not know of 
any cases in which governments have protested against the fact that tlie criminal 
law of sijine country contained a rule to this effec t or that the courts of a country 
construed their criminal l.iw in this sense. 0)nsci|nently, once it is admitted that 
the effects of the offence were })roduced on the l iirkish vessel, it liecomes imjios- 
siblc to hold tliat there is a rule of international law' which prohibits 'I'lirkey from 
prosecuting Lieutenant Demons iiccausc of the fact that the author of the offence 
was on board the I'rench ship. Since, as lus already been observed, the special 
agreement does not deal with the |)rovision of lUrkish law under vv-hich the prose¬ 
cution was instituted, but only with the question whether the prosecution should 
be regarded as coiurarv to the fu’inciples of international law, there is no reason 
preventing the Court from confining itself to observing that, in this case, a prose¬ 
cution may also be justified from the point of view of the so-called territorial 
principle. 

Nevertiieless, even if the Court had to consider u hcriicr Article 6 of the 'Liirkish 
Penal Code was compatible with international law, and if it held that the nationality 
of the victim did not in all circumstances constitute a sufficient ba,sis for the ever- 
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CISC of criminal jurisdiction by the state of which the victim was a national, the 
Court would arrive at the same conclusion for the. reasons just set out. For even 
vycic Article 6 to he held incompatible with the principles of international law, 
since the prosecution might ha\'c been ha'^ed on another provision of Turkish law 
which would nor have been contrary to any principle of international law, it fol¬ 
low's that it would be impossible to deduce from ilie mere fact that Article 6 w-as 
not in conformity w'ith those principles, that tlie prosecution itself was contrarv' 
to them. 1 he fact that the judicial authorities may have committed an error in 
their choice ot the legal provision applicai)le to the particular case and compatible 
with international law only concerns municipal law and can onlv affect interna¬ 
tional law' in so far as a treaty provision enters into account, or the possibility of a 
denial of justice arises. 

It has been sought to argue that the offence of manslaughter cannot be localized 
at the spot where the mortal effect is felt; for the effect is not intentional and it 
cannot l)e said that there is, in the mind of the deliiicjiienr, afiv’ culpable intent 
directed towards the territory where the nuu'tal effect is produced. In reply to 
this argument it might be observed that the effect is a factor of outstanding im¬ 
portance in offences such as manslaughter, which arc punished precisely in con¬ 
sideration of their effects rather than of the subjective intention of the delinquent. 
Hut the Court docs not tcel called up(»n to consider this question, w'hich is one of 
interpretation of 'I urkish criminal law'. It will suffice to observe that no argument 
has been put forward and nothing lias been found from which it w'oiild follow 
that international huv has established a rule imposing on states this reading of the 
conception of the offence of manslaughter. 

'I he second argument pur forward by the French Government is the principle 
that the state w hose flag is flown has exclusive jurisdiction over cv'crything w'hich 
occurs on board a merchant ship on the high seas. 

It is certainly true tliar — apart from certain special cases wdiich arc defined by 
international law* — vessels on the high seas are subject to no authority except that 
of the stare whose flag thc\ fly. In virtue of the principle of the freedom of the 
seas, that is to say, the absence of any territorial sovereignty upon the high seas, 
no state may exercise an\' kind of jurisdiction over foreign vessels upon them. 
Thus, if a W'ar vc.sscl, happening to be at the spot w Iierc a collision occurs hetw^een 
a vessel flying its flag and a foreign vessel, were to send on board the latter an 
officer to make investigations or to take evidence, suclt an act w ould undoubtedly 
be contrary to international law. 

But it by no means foIl<»ws that a state am never in its own territory exercise 
a jurisdiction over acts w hich have occurred on lioard a foreign ship on the high 
seas. A corollarx' of the principle of the freedom of the seas is that a ship on the 
high seas is assimilated to the territory of the state the flag of w hich it flies, for, 
just as in its own territory, that state exercises its authority upon it, and no other 
state may do so. All that can he said is that by virtue of the principle of the freedom 
of the seas, a ship is placed in the same po,sition as national territory; but there is 
nothing to support the claim according to w-hich the rights of the state under whose 
flag the vessel sails ma>' go farther than the riglits w hich it exercises w ithin its 
territory pniperly so called. It follows that w hat occurs on board a vessel on the 
high seas must l>c regarded as if it occurred on the territory of the state whose flag 
the ship flics. If, therefore, a guilty act committed on the high seas produces its 
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effects on a vessel flying another flag or in foreign territory, the same principles 
must be applied as if the territories of two different states were concerned, and the 
conclusion must therefore be drawn that there is no rule of international law pro¬ 
hibiting the state to which the ship on which the effects of the offence have taken 
place belongs, from regarding the offence as having been committed in its terri¬ 
tory and prosecuting, accordingly, the delinquent. 

This conclusion could only be overcome if it were shown that there was a rule 
of customary international law which, going further than the principle stated 
above, established the exclusive jurisdiction of the state whose flag was flown. 
The French Government has endeavoured to prove the existence of such a nilc, 
having recourse for this purpose to the teachings of publicists, to decisions of 
municipal and international tribunals, and especially to conventions which, whilst 
creating exceptions to the principle of the freedom of the seas by permitting rlie 
war and police vessels of a state to exercise a more or less extensive control over 
the merchant vessels of another state, reserve jurisdiction to the courts of the 
country whose flag is flown hy the vessel proceeded against. 

In the Court’s opinion, the existence of such a rule has not been conclusively 
proved. 

In the first place, as regards teachings of publicists, and apart from tlic question 
as to what their value may be from the point of view of establishing the existence 
of a rule of customary law, it is no doubt true that all or nearly all writers teach 
that ships on the high seas are subject exclusively to the jurisdiction of the state 
whose flag they fly. But the important point is the significance attached by them 
to this principle; now it does not appear that in general, writers bestow upon this 
principle a scope differing from or wider than that explained above and which 
is c(iuivalcnr to sa\ ing that the jurisdiction of a stare ovxr vessels on the high seas 
is the same in extent as its jurisdiction in its own territory. On the other hand, 
there is no lack of writers who, upon a dose study of the special question whether 
a state can prosecute for offences committed on board a foreign ship on the high 
seas, definitely come to the conclusion that such offences must be regarded as if 
they had been committed in the territory of the state whose flag the ship flies, and 
that consequently the general rules of each legal system in regard to offences 
committed abroad arc applicable. 

In regard to precedents, it should first be observed that, leaving aside the collision 
cases which will be alluded to later, none of them relates to offences affecting 
two ships flying the flags of two different countries, and that consequently they 
are not of much importance in the case before the Court. The case of the Costa 
Rica Packet is no exception, for the praiiw on which the alleged depredations 
took place was adrift without flag or crew, and this circumstance certainly influ¬ 
enced, perhaps decisively, the conclusion arrived at by the arbitrator. 

On the other hand, there is no lack of cases in which a state has claimed a right 
to prosecute for an offence, committed on board a foreign ship, which it regarded 

^oScc 5 Moore, International Arhitratiom^ 4948; 23 Martens, N.KXi. (2d ser.) 808. In this 
(.ise the Dutch authorities detained and prosecuted for tlieft the iTiaster of a British vessel 
who on rlic high .seas had found a derelict native boat l)elonging to Dtitch Indies subjects, 
and removed cargo from it. Though he was released after 12 days because there was iii» 
ground for trial, the Russian jurist Manens, arbitrating the British claim against the Nether¬ 
lands, gave an award of about S50,(X)0 to Great Britain on behalf of the master, and the officers 
and crew and owners of the detained British vessel Costa Rica Packet. 



JURISDICTION 355 

as punishable under its legislation, 'rims Cireat Britain refused the request of the 
United States for the extradition of John Anderson, a British seaman who had 
(‘oinniitted homicide on hoard an American vessel, stating that she did not dispute 
I lie jurisdiciion of tlic United States but that she was entitled to exercise hers con- 
lurrentlyj^ Ihis ease, to which others might be added, is relevant in spite of 
Anderson s liritish nationality, in c)rdcr to show that the principle of the cxclusi\ c 
jurisdiction of the country whose llag the vessel flies is not universally accepted. 

1 he eases in which the exclusive jurisdiction of the state wdiosc flag w^as flown 
has been recognized w'ould seem rather to have been eases in which the foreign 
state was interested only by reason of the nationality of the victim, and in which, 
according to the legislation of that state itself or the practice of its courts, that 
ground was not rcgardeil as sufficient to authori/c prosecution for an offence com- 
miitcil abroad by a foreigner. 

iMnal'y, as regards conventions expressly reserving jurisdiction exclusively to 
the state whose flag is flown, it is not absolutely certain that this stipulation is to be 
regarded as expressing a general principle of law ratlicr tlian as corresponding to 
the extraordinary jurisdiction wluch rlicse conventions confer on the state-owned 
ships of a particular countr_\- in respect of ships of another country on the high seas. 
Apart from that, it should he ol>servcd that these conventions relate to matters of a 
particular kind, closely connected \\ ith the policing of the seas, such as the slave 
trade, damage to sulimarinc cables, fisheries, and not to common-law offences. 
Above all it should be pointed out that the offences contemplated by the conven¬ 
tions in question only concern a single ship; it is impossible therefore to make any 
deduction from them in regard to matters which concern txvo ships and conse¬ 
quently the jurisdiction of two different states. 

I hc Court therefore has arrived at the conclusion that the second argument put 
foiward by the French Governnicnr docs not, any more than the first, establish the 
existence of a rule of international law prohibiting T urkey from prosecuting Lien- 
tenant Demons. 

It only remains to examine the third argument advanced by the French Govern¬ 
ment and to ascertain whether a rule specially applying to collision cases has growm 
up, according to which criminal proceedings regarding such cases come exclusively 
w ithin the jurisdiction of the stare whose flag is flowm. 

In this connection, the Agent for the French Government has drawn the Court’s 
attention to tlie fact that questions of jurisdiction in collision cases, which fre¬ 
quently arise before civil courts, arc bur rarely encountered in the practice of 
criminal courts. He deduces from this that, in practice, prosecutions only occur 
before the courts of the state whose flag is flown and that that circumstance 
is proof of a tacit consent on the part of states and, consequently, shows what posi¬ 
tive international law is in collision cases. 

In the Court’s opinion, this conclusion is not warranted. Even if the rarity of 
the judicial decisions to be found among the reported cases were sufficient to prove 
in point of fact the circumstances alleged by the Agent for the French Govern¬ 
ment, it would merely show' tliat states had often, in practice, abstained from insti¬ 
tuting criminal proceedings, and not that they recognized themselves as being 
obliged to do so; for only if such abstention were based on their being conscious 
of having a duty to abstain would it be possible to speak of an international custom. 

“ See 1 Moore, Digest of International Law 952-935. 
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The alleged facr docs nor allow* one to infer that states have been conscious of 
liaving such a duty; on the other hand, as will presently he seen, there arc other 
circiiinstances calculated to show^ that tlie contrary is true. 

So far as the Court is aw are there are no decisions of international tribunals in 
this matter; hut some ilec isions ol municipal courts have been citccl. Without patis- 
ing to consider the \aiue to he atrrifnitcd to the juilgmcnts of municijtal courts in 
connection w irh the estahlishment of the existence of a rule of international law, 
it w ill suflice to obscr\ e that the decisions (juoted sometimes support one view and 
sometimes the other. W hilst the hrcnch ( iovernment have been able to cite the 
Orti}:;iii-OnLic-]oscl)h case before ttie Court of Aix and the Iranconia-Stnith- 
clydc case before the Hritisii Court for Ci*ow n Cases Reserved, as being in favour 
ol the exclusive jurisdiction ot the state w hose flag is ri«)wn, on rite other haiul 
the Orngij-O/jcIc-Jost'ph case Ijetore the Italian Canirrs and the Eklhitana-West- 
H 'uhicr case '** bet ore the Ht igian (a>urrs have l)een cited in support of the ojtpos- 
ing contention. 

Lengthy discussi()ns ha\e taken place between the parties as to the importance 
of each ol these decisions as regards the details of w hicli the Cf)urr confines itself 
to a reference to the cases and counter'cases of the jvirtics. d he Court does m>t 
think it nccessarx to stop to consiiier them. It will suffice to observe that, as munici¬ 
pal jurisprudence is tluis divided, ir is hardly pcfssible to see in it an indication of 
the existence of the restrictive rule of international law w hich alone could serve 
as a basis for the contention of the French Government. 

On the other hand, the Court feels called upon to lay stress upon the fact that it 
d()cs nor appear that the states concerned have objected to criminal proceedings 
in respect of collision cases before the courts of a country other than that the flag 
of which w as dow n, or that they have made protests: their conduct does not appear 
to have differed appreciably from that ot^served by them in all cases of concurrent 
jurisdiction. 'Fhis fact is directly opposed to the existence of a tacit consent on 
the part of states to the exclusive jurisdiction of the state whose flag is flown, such 
as the Agent for the French (Jovernmenr has thought it pc^ssiblc to deduce from 
the infrequency of questions of jurisdiction before criminal courts. It seems hardly 
probable, and it would not be in accordance with international practice, that the 
French Government in the Oriigia-OurIc-Josc[)h case and the German Ciovern- 
mcnr in rlic EkEUiUhi-Wcst-Hi/uE^r case wouhl linve omirred to protest against the 
exercise of criminal jurisdicrion by the Italian and Belgian Courts, if tlicy had 
really thought that this w'as a violation of international law. . . . 

In support of the theory in accordance with which criminal jurisdicrion in col¬ 
lision cases W'ould exclusively belong to the state of the flag flow^n bv' the sliip, it 
has been contended that it is a qiicsticiri of the observance of the national regulations 
of each merchant marine and that cfTcctivc punishment docs not consist .so much 
in the infliction of sonic months’ imprisonment upf>n the captain as in the cnncclla- 

^-Cour d'appd d'Aix, Mar. 24, July 30, Anp. 3, 1KS>, Sirt^v ISK7, 2.217, alsf» in 12 ilhnwi 
2H6 (mSj. 

Regina v. Kcyn, I..R. 2 F.x. l)iv. 6? 0876). 

Livorno, June 24, 1881, aff'dy Firen/c, July 7, 1882, discussed in the dccisirui of Ouir (Pappel 
d’Aix, note 12 snpra. 

**'» ']'ribiinal correctionnci dc Bruges, Feb. 21, IV14, Jourval dcs Trihun^mx, 1914, 45also in 
41 Clwiet 1327 (1914). 
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tion of his ccniflcaie ns innsrer, ihnt is to sn\', in depriving liiin of the command 
of his ship. 

In regard to this, the Court \niist ohserw: tlvat in the present ense n prosecution 
was instituted for an <)ffcncc at cvitttinnl law and not for a lueach of discipline. 
Neither the necessity of taking administrative r( gulati(Mts into account (even ignor¬ 
ing the circumstances that it is a question *»t unitoriu regulations adopted by states 
as a result of an international conference) nor the impossit?ilir\- of a[)plving certain 
disciplinary penalties can prevent the application ol criminal law and of penal 
measures of repression. 

The conclu.sion at which the Court ha.s therefore arrived is that there is no rule 
of international law in regard to collision cases to the effect that criminal proceed¬ 
ings are exclusively within the iurisdiction of the state wliose flag is flown. 

T his conclusion moreover is easily explained if the manner in which the col¬ 
lision brings the jurisdiction eff tw'o different countries into play be considered. 

1 he offence for which lacuicnanc Demons appears to have heen prosecuted was 
an act — of negligence or imprudence — having its origin on board the Lows, 
whilst its effects made themselves felt on board the ]inz-Kourt, These two elements 
arc, legally, entirely inseparable, so much so that their separatif)!! renders the 
offence non-existent. Neither the exclusive jurisdiction of either state, nor the 
limitations of the jurisdiction of each to the occurrences w hich took place on the 
rc.spcctivc ships w ould appear calculated to satisfy the requirements of justice and 
effcctivel)' to protect the interests of the two states. It is onls'^ natural that each 
should be al)lc to exercise jurisdiction and to do so in respect of the incident as a 
whole. It is therefore a ease of concuiTcnt jurisdiction. 

rhe Court, having arrived at the conclusion that the arguments advanced by the 
French Cjovcninient either are irrelevant to the issue or do nor cscahlish the exis¬ 
tence of a principle of intcrnarional law precluding Furkey from instituting the 
prosecution which was in fact brought against I/ieutenant Demons, observes that 
in the fiilfllment of its task of itself ascertaining what the international law is, it has 
not confined it.sclf to a consideration of the arguments put forward, but has in¬ 
cluded in its re.searchcs all precedents, teachings and facts to which it had access 
and which might possil)ly have revealed the existence of one of the principles of 
international law contcmi>larcd in the special agreement. The result of these re¬ 
searches has not been to establish the existence of any such principle. It must 
tlicreforc be held that there is no principle of international law, within the meaning 
of Article 15 of the Convention of Lausanne of July 24th. 1923, wliich precludes 
the institution of the criminal proceedings under consideration. Conseipiently, 
I’urkey, by instituting, in virtue of the di.scrction which international law leaves 
to every .sovereign state, the criminal proceedings in question, has not, in the 
absence of siicli principles, acted in a manner contrary to the principles of inter¬ 
national law within the meaning of the special agreement. • • • 

Having thus answered the first question submitted by the special agreement in 
the negative, the Court need not consider the second question, regarding the 
pecuniary reparation which might have been due to Lieutenant Demons. 

For thi:sk ri asons, the Court, having heard both parties, gives, by the Presi¬ 
dent’s casting vote the votes being equally divided —, judgment to the effect 
(1) that, following the collision which occurred on August 2nd, 1926, on the 
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high seas hetvvccn rhe French steamship Lotus and the Turkish steamship Boz- 
Kourt, and upon the arrival of the French ship at Sraml)oul, and in consei|iiciicc 
of the loss of the Boz-Kouit having involved the ilcath of eight I'urkish nationals, 
Turkey, by instituting criminal proceedings in pursuance of Fiirkish law against 
lieutenant Demons, ofliccr of the watch on hoard the Lotus at the time of the 
collision, has not acted in conflict w ith the principles of international law% con- 
trary to Article 15 of the Convention of Faiisannc of July 1923, respecting 
conditions of residence and business and jurisdiction; 

(2) that, consequently, there is no occasion to give judgment on the question of 
the pecuniary reparation which might have been due to Lieutenant Demons if 
Turkey, by prosecuting him as above stated, had acred in a manner contrary to 
rhe principles of inrcrnarional h\\ ^^ 


Note 

The six dissenting iiulges declared that inrernarional law docs not permit assertion ot 
iiirisdieti(»n based solely upon the nati<»nalit> <if the vicrun (»f the crime. Jiulges I.oder 
and Weiss felt that territorial jurisdicrion was limited to rhe place where rite actor w as 
Any iiirisdiction based ii]>oii the place where a crime takes effect is only fictional, anti 
should, at the most, he at>plicablc only in case of inteniioiial crimes. Judge l inlay said 
that as to ships, wdiich are not territory, there should be no jurisdiciion l»ased upon me 
place of effect of the crime. Jiidgc.s Alramira, Loder and W eiss stared that hy a eus 
loniary rule of international law only the stare <if the flag had jiiri.sdiction (»ver ships. 
Judges Loder and Weiss argued that the Turkish theory of camicxitc ctmld not amplify 
Turkey’s jurisdiction under imcrnatuinal law. Judges Altamira, l.oilcr, Nyholni, and 
apparently W'eiss, believed that the court w'as wrong in saying tliat a prohihition against 
the exercise of jurisdiction must be f>roved. Instead, they urged that the state asserting 
jurisdiction must prove that international law permits such jurisdiction. 

In the course of his opinion Judge I^odcr said: 

... A merchant ship being a complete entity, organised and subject to discipline 
in conformity with the laws and subject to the control of the stare wliose Hag it 
flies, and having regard to the absence of all territorial sovereignty upon the high 
.seas, it is only natural that as far as concerns criminal law' this entity shouKl come 

under the jurisdiction of that state-The accusation against Lieutenant Demons 

is that whilst navigating his ship he gave an order for a wrong manoeuvre. 

The rules for navigation which he w'as obliged to follow were rluise eontainetl in 
his national regulations. He was responsible to his national authorities for the ob¬ 
servance of these rules. 

Judge W'eiss stated: 

In support of this contention ... I'urkey has also, with rhe aid of numerous quota¬ 
tions from authors and judicial dccisioas. taken from the theory and practice of 
many countries, brought forward a certain number of considerations or sysiems 
which, in her view, demonstrate that the proceedings instituted at Stamboul against 
the French officer Demons, and the sentence which was rendered against him, not 
only did not contravene any prohibition in inrernarional l.aw, bur were besides cn- 

^®On this case, see bibliography in 2 nu(Isr)n, World Court Reports^ 20; 29 Aw. J. Int'l L. 
Su0p. 447 (1955). In particular, see Beckett, “Criminal Jurisdiction over Foreigners,” 1927 Br. 
Y.B. Int'l L. lOS; Bergc, “The Case of the 26 Mich. L. Rev. 361 (1928); Bricrly, 

“The Lotus' Case,” 44 L. Q, Rev. 154 (1928); Donnedicu dc Vabres, “L’affairc tlu 'Lotus' ct le 
droit penal international,” 2 Revue de Droit International 155 (1928); F. Dor, “I /arret d« Lotus 
cn Droit Maritime,” 17 Revue de Droit Marithnc Compare 1 (1928); Alt, Der "Lotus"-FaU 
(1933); Walrhcr, I.'Affaire du ''Lotus" (1928). For subsequent devcioptnenrs, see Jessup, “The 
Growtii of the Law,” 29 Am. /. Ini'l L. 495 (1935). 
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tircly in cnnfonnity with the practice universally followed by stares_ 

1 he fundamental error of this contention is its endeavour to find sources of in¬ 
ternational law in places where they do not exist. International law is not created 
by an accunuilation of opinions and systems; neither is its source a sum total of 
judjtments, even if they agree with each other. I'hosc are only methods of discover¬ 
ing some of its aspects, of finding some of its principles, and of formulating these 
principles satisfactorily. 

In reality the only s*)urce of international law* is the consensus ovtnlum. When¬ 
ever it appears that all nations constituting the intcrnatituial community arc in agree¬ 
ment as regards the acceptance or the applicatijm in their mutual relations of a 
specific rule f)f conduct, this rule becomes part of international law and becomes 
one of those rules the observance of which the Lausanne Convention recommends 
fo the signatory states. 

l.ord Finlay declared: *‘A shij> is a movable chattel, it is not a place; when on a voyage 
it shifts its place from day to day and from lK)ur to hour, and when in dock it is a chat¬ 
tel which happens at the time to be in a particular place. The jurisdiction over crimes 
committed on a ship at sea is not of a territorial nature at all. It depends upon the law 
which for convenience and by common consent is applied to the case of chattels of 
such a very special nature as ships.... Oiminal jurisdiction for negligence causing a 
cf)llision is in tlie courts of the country of the flag, provided that if the offender is of a" 
nationality difTcrenr from that his ship, the prosecution may alternatively be in the 
courts of Ills own country.” 

Judge Moore dissented solely so far as concerned Article 6 of the Turkish Code basing 
iurisdiction on the nationality of the victim. Though concurring in Turkish jurisdic¬ 
tion based on the effect of the crime being on a Turkish vessel, he said that jurisdiction 
based on the victim's nationality “means that the citizen of one country, when he visits 
another country, takes with him for his ‘protection’ the law’ of his own country and 
subjects thf)se wirli w lioni he conics into contact to the operation of that law^ In this 
w ay an inhabitant of a great commercial city, in which foreigners congregate, may in 
rht course of an hour unconsciously fall under the operation of a number of foreign 

criminal codes_It is evident that this claim is at variance not only with the principle 

of the exclusive iurisdiction of a State over its own territory, but also with the equally 
wcll-setrlcd principle that a person visiting a foreign ccnintry, far from radiating for his 
protection the jurisdictitm of his own country, falls under the dominion of the local 
law and, except s(» far as his government may diplomatically intervene in case of denial 
of justice, must look to tliat law’ for his protection.” This is particularly interesting in 
view of Judge Moore’s connection in 1887 with the Cuitinsz case, on which, as a Depart¬ 
ment of State officer, he prepared the famous Report on Extraterritorial Crmie and the 
Cutthiif Casc.^"^ In tliat case an .American citizen. Cutting, w-as prosecuted and convicted 
in a Alexican court, of libel committed in the publication of a new'spaper in El Paso, 
Texas. The Lhiircd States Government protested, and the Mexican Government as- 
sertcil the propriety of the proceevlings under Article 186 of the Mexican Penal Code, 
which provicled that “Penal ofTenses comniitted in a foreign country by a Mexican 
against Mexicans or foreigners, or by a foreigner against Mexicans, may be punished in 
the Republic,” if thc>' have not been tried elsewhere and if the accused is in the Repub 
lie voluntarily or as a result of extradition. Here the victim of the alleged libel was a 
Mexican national, and the accused Cutting had resided in Alcxico “off and on” foi 
eighteen months. The charge against Cutting w^as later amended to include libel com¬ 
mitted in Mexico through the circulation in Mexico of the newspaper containing the 
defamarorv starcinenrs. During the course of the international controversy, the ap¬ 
pellate court in Mexico ordered Cutting’s release, on the grounds that the aggrieved 
Mexican had withdraw n his ccvinplainr, and that the term already served was sufficient 
to satisfy iusrice. 

In his Annual Ales;^age to Congress, December 6, 1886, President Clev^eland said of 
this case: 

Depr. of State, 1887. Also in 1887 Foreijin Rel. of US, 757. 
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A sovereign has iurisdiction of offenses which take effect within his territory, 
aliiiough concocteil or conmienced outside of it; but the right is denied of any 
foreign sovereign to punish a citizen of the United States for an offense consum¬ 
mated on our soil in violation of t»Lir laws, even though the offense be against a sub¬ 
ject or citizen of such sovereign. 'I Ite Mexican statute in question makes the claim 
broadly, and the principle, if conceded, would create a dual responsibility in the 
citizen, and lead to inextricable confusi<»n, destructive of that certainty in the law 
which is essential of liberty.... 

W hatever the degree to which extraterritorial criminal jurisdiction may have 
been formerly allow eil b> consent and reciprocal agreement among certain of the 
European states, no such doctrine or practice was ever known to the laws of this 
country or of that lorni which our institutions have mainly hecii derived.’** 

Jn a long instruction of November I, 18S7 to the American charge in Mc\ic<^ Sec 
rctary of Stare Bayard said in part: 

'riic assumption of the Mcxicati tribunal, under the law of .Mexico, to punish a 
citizen of the United States for an offense whollj' committed and consummated in 
his own country against its laws was an invasion of the independence of this Gov¬ 
ernment. .. . 

... It is n<»t now, and it has not been cMnUended, b>' this (i(»\ernmeiu . . . that if 
.Mr. Cutting has actually circulated in Mexico a libel primed in Texas, in sucli a man¬ 
ner as to constiriitc a publication of the libel in Mexico w ithin the terms (»f the Mexi¬ 
can law, he could nor have been rrieil and piinisheil for this offense in Mexico. . . . 

As to the question of international law', I am unable to discover any principle upon 
which the assumptiim of jurisdiction made in .\rticle IS6 of tlie Mexican penal code 
can be justified. 'There is no j)rinciple better settled than that the penal laws of a 
country have no extraterritorial force. F.ach state may, it is true, proviilc for the 
punishntent of its ow n citizens for acts committed by them outside of its territory. 

. .. To say, how c\ or, that the penal law s of a country can bind foreigners and regu¬ 
late their conduct, either in their <»wn or in any other fore ign country, is tt» assert a 
jurisdiction over such countries and to impair their independence. . . . 'There being 
then no principle <»f inrcrnaticnial law which justifies such a pretension, any asser¬ 
tion of it must rest, as an excepricni to the rule, either upon the general c(»ncnrrence 
of nations or upon express con\ entions. Such a concurrence in respect to the claim 
made in Article 186 of the Mexican pcn.il code can not he found in the legislation 
f)f the present day. Though forinerl>- asserted by a number of minor .states, it has 
now' been generally abandoned, and may he regarded as alnn)si obs»jlete. 

The cMily assertion I have found in the legislation of Uiirope of a general jurisdic¬ 
tion by one state of offenses committed abroad by foreigners against subjects is in 
the cases of Greece and Rihssia. 

Neither is Article 186 sustained by the legislation of the Spanish-Anurican Re¬ 
publics. . . . Indeed, such a pretension is incompatible with those free and friendly 
relations which it is sf) important for govcrninenrs actually to promote. 

It has constantly hc*cn laid dow'n in the United States as a rule of action, that citi¬ 
zens of the United States can not he held answerable in foreign ccMimrics for offenses 
w hit'll were wholly committed and consumniared cither in their t»wn cotintry or in 
other countries not subject to the jurisdiction of the punishing state. When a citi¬ 
zen of the United States commits in his own country a violation of its law's, it is his 
right to be tried under and in accordance wfith those laws, and in accordance wM’th 
the fundamental guaranties of the F'ederal Constitution in respect to criminal trials 
in every part of the United States, 

To say that he may be tried in anotlier country for his offense, simply because its 
<ib)cct happens to be a citizen of rliat country, would be to assert that foreigners 
coming to the United States bring hither the penal laws of the country from whicli 
rficy come, and thus subject citizens of the UniteJ Stares in their own country to an 

1886 Forciy^n Rcl. of US, viii; 2 Moore, Inicrnational Lav) 
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indefinite criminal rcsjxnisiljility. Such a pretension can never he lulmitriHi hy this 
Government. ... 

You are theretore instnictecl to say to the Mexican Government, nen only that an 
indemnity should he paid tf) A4r. Cuttiiif; for his arrest and detention in Mexico on 
the charj:i' «)f puhlishinir a lihcl in the United States a^iainst a Mexican, hut also, in 
the interests ol j»(K»d neiyhhorhood and fururt amit\\ tliat the stature proj)osin^ to 
confer s\jch exiraTei riiorial jurisdiction should, as containing a claim invasive of the 
inilcpendeni s<»\rreip;iit> of a ncighlKiring and friendh state, he repealetl.'-* 

1 he Mexican rejd\ eulniinated in the proposition that “ I he right Mhich every na¬ 
tion has to impose n.irional eondiriuns upon the entry of foreigners upon its own ter- 
riror\ conveys with ii the right within the limits of legislarion to hold such foreigners 
responsihle f<»r acts they may commit abroad against that nation, or against any t)f its 
ciii/ens or suhicets.” 


HAR\ ARD RI SIIARCH JN IN I I'RNA flONAF. LAW, 

juRisDicnoN wnn ri spkci to crlmi:-* 

f'. I). Dickinson, Reporter; 2^> An). /. Im'i /-. S/tpiK 


Art. >. A state has jurisdiction with respect to any crime committed in whole 
or in part within its territory. 

71iis jurisdiction extends to (a) any participation outside its territory in a crime 
committed in w hole or in parr w ithin its territory; and (!>) any attempr outside its 
territory to commit a crime in w hole or in part w ithin its terriior;. .-- 

Art, 7. A state has jurisdiction w ith respect to nn\ crime committed outside its 
rerritor*)' hv an alien against the security, territorial integrity or political inde¬ 
pendence of that state, provided that the act or omission which constitutes the 
crime w as not committed in exercise of a liberty gunraiuecd the alien by the law 
of tl\c place where it w as committed. 

Art. S. A state has jurisdiction w ith respect to any crime committed outside its 
territory hv an alien which consists of a falsification or counterfeiting, or an utter¬ 
ing of falsified copies or counterfeits, the seals, currency, instruments of credit, 
stamps, passports, or public dociimtnrs, issued by thar .stare or under its authority. 

Art. 9. A .state has jurisdiction wdih respect lo any crime committed outside its 
territory by an alien which constitutes piracy by international law. 

Art. 10. A state has jurisdiction with respect to any crime committed outside 
its territory hy an alien, other than the crimes mentioned in Articles 6, 7, 8, and 9, 
as follows: 

(a) When committed in a place not .subject to its authority but subject to the 
authority of another stare, if the act or omission w hich constitutes the crime is also 
an offence hy tlie law of the place where it was committed; if surrender of the 

/Vyre/jL;// A’t/.; I«S/ ar ‘>1; 2 i\hu»rc. Intcrnatioml /..Mi’ aO 24U. 

-<‘See 2 US, KA.. ISHS nr 1114; 2 .M<u»rc, Intcniatinnal I.jil' 240 

-'Used with perniissiuii of tlie Harvard law Sdinol and the Aineriean Society of Inter¬ 
national l.aw. , . , 

--Article 4 assimilates ships and nireraft to territory tor tins purpose; Artule > (discussed 
supra) covers iuristliciion over nationals; and .Article 6 as^errs jurisdiction over crimes com¬ 
mitted abroad hy aliens in connection with their discharge of a public function for the Stare 
or by aliens while engaged as one of the personnel of a ship or aircraft having the national 
character of the State. 
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alien tor prosecution has been offered to such other state or states and the offer 
remains unaccepted, and if prosecution is nor barred by lapse of time under the 
law of the place w here the crime w as committed. I he penalty imposed shall in no 
ease be more severe than the penalty prescribed for the same act or omission by 
the law* of the place w here the crime was committed. 

(b) W'hcn committed in a place not subject to the authority of any state, if the 
act or omission w hich constitutes the crime is also an olfence by the law of a state 
of which the alien is a national, if surrender of the alien for prosecution has been 
offered to the state or states of wdiich he is a national and the offer remains unac¬ 
cepted, and if prosecution is nor barred by lapse of time under the law- of a state 
of which the alien is a national. The penalty imposed shall in no case be more 
severe than the penalty prescribed for the same act or omission by the law of a state 
of wliich the alien is a national. 

(c) When commuted in a place not subject to tlie authority of any state, if the 
crime was committed to the injury of the state assuming jurisdiction, or of one of 
its nationals, or of a corporation or jiiristic person having its national character. 

(d) When conunirted in a place not subject to the aiuhv)rity of an\' state and the 
alien is not a national of any state. . . . 

/Irr. n. In exercising jurisdiction under this Ouivenrion, no state shall prosecute 
or punish an alien after it is proved that the alien has been prosecuted in another 
state for a crime retiuiring proof of substantiall\' the same acts or omissions and 
has been acquitted on the merits, or has been com icted and has undergone the 
penally imptjsed, or, having lieen convicted, has been paroled or pardoned. 

Art, H. In exercising jurisdiction under this Convention, no state shall prose¬ 
cute or punish an alien for an act or omission which was required of that alien by 
the law of the place w here the alien was at the rime of the act or omission. 

Note 

In Ills iini<idiict*)ry enninienr. Professor l^ickinson saiil: 

In the first place, there is a striking paueiiy of oiitsianding iniernarional prece¬ 
dents, the (Mttirig incident and the ease of the N..S'. I.onts standing almost alone as* 
the causes celehrcs of recent times. The practice of nations has been iccordcil, 
rather, in hundreds of narituial adjudications, in petty incidents, atid in informal 
settlements of a more prosaic type. In the second place, of iiucrnaiional legislation 
in the form of general treaties there arc a few iKUahle examples; hut the aggregate 
is extremely meager in relation tf) the scope aiul importance of the general siihject. 

In the third place, the resnliuions of such private iniernarional organi/ations as the 
Institute of International Law and of such conferences as tiujse held at Brussels, 
Warsaw, or The Hague, consrirute a norahic contribution, on rhe whole more im¬ 
portant than similar conrril)urii»ns to the materials of codification available for most 
comparable subjects. In the fourth place, the literature is extensive, of liigh (pialiiy, 
and of exceptional significance for the w'ork of codification... . I 'inally, the materials 
w\hich arc clearly of rhe greatest significance for the work of codification are found 
in the national legislation on penal law and penal prcK:c(]ure and in the adjudications 
of national courts. If it is true, as a recent wTitcr has suggested, tliar “international 
law is, in one sense, merely a summary of what governments claim as their rights 
or recognize as the rights of others” (Dunn, The Protection of Nationals, p. 21), it 
follows certainly that an adequate statement of the inrcrnarional law* of penal juris¬ 
diction must rest primarily upon a foundatif)?! buil» of materials from the eases, 
codes and statutes of national law. The best evidcticc of international law, in brief. 
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is probably to be found in “ilic general principles of law rccogni/.cd by civilized 
nations”; and the work of codification becomes, in one aspect at least, a search for 
the greatest common denominator of national Jaw and practice with rcsf)ecr to a 
matter of international concern. 

An analysis of modern national codes of penal law and penal procedure, clucked 
against the conclusions of reliable writers and the resolutions of international con¬ 
ferences or learned societies, and supplemented by some exploration of the juris¬ 
prudence of national courts, discloses five general principles on which a more or 
less extensive penal jurisdiction is claimed by states at the present time. Tiicsc five 
general principles arc: first, the territorial principle, determining jurisdiction by 
refereiu'c to the |>lace uherc the ofTcncc is committed; second, the nationality prin¬ 
ciple, determining jurisdiction by reference to the nationality or naiicmal character 
of the ]u*rson committing the ofTcnce; third, the protective principle, <k‘termining 
jurisdiction by reference to the national interest injured by the offence; fourth, 
the univeisalir>^ princii>ie, determining jurisdiction by reference Tt) the custody of 
the person committing the offence; and fifth, the passive personality principle, deter¬ 
mining jurisdiction l)y reference to the nationality or national character of the 
person injured by the offence. Of these five principles, the first is everywhere 
reg.irded as of primary importance and of fundamental character. The second is 
universally accepted, though there are striking differences in the extent to which 
it is used in the different national systems. The third is claimed by most stares, 
regarded with misgivings in a few, and generally ranked as the basis of an auxiliary 
competence. The fourth is widely, though by no means universally, accepted as 
the basis of an auxiliary cnmpcrencc. except for the offence of piracy, with respect 
to \\ hich it is the generally recognized principle of jurisdiction. The fifth, asserted 
in some form by a considerable number of states and contesteil by others, is admit- 
teilK' auxiliary in character and is probably not essential for any state if the ends 
served arc adequately provided for on other principles.-’^ 

'1 he New ^’orlv Penal Law contains the following provisions exemplifying expansions 
«»f the “rerritorinr' prinicjdes: 

Th<’ foIIo\^■i^g persons are liable to punishment within the stare: 

1. A person w ho commits within the stare any crime, in w hole or in part; 

2. A person w ho commits w ithout the state an\' offense w hich, if committed 
within the state, w’<»iild he larceny under the laws of tlic state, and is afterwards 
found, w ith any (»f the property stolen or fehmiously appropriated, within this state; 

L A person w ho, being without the state, causes, i)n)cures. aids, or abets another 
tf» commit a crime within the state; 

4. A person who, being out of this state, abducts or kidnaps by ft>rcc or fraud, 
any person contrary to the laws of the place where sucli act is committed, and 
brings, sends or conveys such person within the limits of this state, and is after¬ 
wards found therein; 

5. A person who, being our of the state and with intent to cause within it a result 
contrary to the laws of this stare df>es an act which in its natural and usual course 
results in an act or effect contrary to its law. 

A person who commits an act without tiiis stare which affects persons 
or property w ithin this state, or the public health, morals, or decency of this stare, 
and which, if committed within this .stare, would be a crime, is punishable as if the 
act were committed within this state.'-''* 

In the (’.7.VC of /?., 2<l ErnsrhciJmi^cii tics Rcichsi^ctichts hi Strjfsiichcn 146; 17 Clmit't 

In addition ti> the snub hv the Harvard Research, perhaps the most useful sources for 
fiirrluT sfUilx- on iurisdi<'tion o\ri crime are noiiiiedieii de \‘a!)res. /.cv Vrinrifu's ModeTm''i 
tin Drntr /'<■/'.»/ hui tnafnn/M (Paris, and M. ’rra\ers. / c Droit Venal International et 

Sa \fise en Oeniie m remits de Vaix ct cii Tentfts de (itterre (5 xols., Paris, 1*^20-22), 

“•* It is doubtful wiu tluT the New Vork courts will cany these sections as far as their word¬ 
ing suggests. See Pet>[>le v. \\ erhUiw', 2*11 N.Y. ^5, 14S N.l’,. 7S6 (|u2'); IVtiple v. International 
Nickel Co.. I6H .‘\pp. Div. 24C 15^ N.Y.S. 295 {2d Dept. 1915). 
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498 (ISS9), ilic Ccrinan Ucichsgcridit upheld tlic conviction for sedition com¬ 
mitted in (tcrmaijy\ of a person who, while in I* ranee near the border, shouted “K/ve 
iii r'rirncc,'" the cry being heard b\' jicrsons in Germany. Docs tliis carry the “objective 
terriroriar’ principle roo far? 

The “prorccri\c’’ principle is represemed by tlie French Code of Oiininal Pro¬ 
cedure, Article T, which, in a form often c(»pied, states: “Any fcircigner who, outside 
the territiwy of France, shall be culpable, either as principal or as an accomplice, of 
a crime against the security of the state, or of counterfeiting the seal of the state or 
national mone> s in circulation <»r naticmal papers or bank notes authorized by law, shall 
he luosecutcil and tried according to the provisions of French laws, if he is arrestcil 
in France or if the Governinenr <4)tains his extradition.” [I'ranslation.l 
This pro\ ision has l)ecn applied by the French Crmr dc Cnssatum in cases such as 
that <»f Urins, upholding in 1920 the conviction f>f a Spanish national accused before 
a court in Algeria r>f having committed dtiring World A\’ar 1 a crime against the 
security of France, b>‘ acts in Spain of inaintaitung a correspondence with enemies 
of France. Dallnz. 1920. 1. Annual JYnzest 1919-22, case 70. I't^r similar statures and 
cases, see 29 Am. /. liiYl L. Sapp. 54^^>-560 (1935). l Aen in the case of the United States, 
note Mich statures as Texas Penal Code, art. 1009 (1925), punishing b)rger>' of titles 
rf» land in Texas, whether the ofTense be committed within or wirhoiit the Stare; up" 
holding and applv ing this stature, see Hanks v. State, 13 l ex. App. 289 (1SS2 ). See also 
language in l -nited States v. Boieman, 2'»0 U.S. 94, H)2 ( 1922). leaving open the question 
whether a bueigner tnight be punished in the United States for acts committed abroad 
in a conspiracy to ilcfraud the I'nited States. In US. ex rel. Majka v. Valmcr, fu F.2d 
146 ("th Cir. 193 3 ) dcportati<Mi was upheld for pcriur\' before an American consul 
abroad, the jK-riury being regarded as a crime against rlie United Stales, under the Act 
of August IS, 1S56 (II Star. 61). .Also, on false swearing before consuls abroad, set 
United States Archer, 51 F. Supp. 70S (S.D. Calif. 194.3). 

Both the l.otns case and the Cnftitr;^ incident in\ i)lved the assert it ui uf iurisdicri(»r. 
based on the passi\e personality principle, or narionalitx' of the victim. Discussing 
this basis (if juri.sdictioii, and pointim: ro the lack o[ need for it if universality juris 
diction be recognized, rite I larvard Research ("ommenr indicates that it was asserted 
bv .Albania, Brazil, China, Fstonia, Finland, (jreece. Guatemala, Ital.v, Japan, Latvia. 
Lithuania, .Mexico, .Monaco, Peru, Polaitd, Sun Marino. Sweden, l urlsev , Uruguax' 
Wncz.uela, and Yug</slavia. It added: 

jurisdiction asserted up(in the principle (if passive personalitv' without (jualin 
cations has been more strongly contested than any other tv pe of competence. It has 
been vigorously opfujsed in .Angl(»-.\niencan countries. ... It has had distinguished 
opponents among (lonrincntal w rirers. ... Of all ])rinciples of jurisdiction having 
some .sul>sranrial support in contemporary national legislation, it is the most diffictdt 
ro justify in theory. Unless circumscrilK-d by important safeguards and limitations 
«t is iinlikeh' that it can be made acce|»tul)lc to an impfutanr group of states. Since 
die essential safeguards and limirari(Mis arc preciselv* those bv' which the principle 
of universality is circumscribed in the present article, and since universality thus 
circum.scribcd serves every legitimate purpose fcir w hieh passive personality miglu 
be invoked in such circumstances, it seems clear that the recognition of the latter 
principle in the present Outventimi would only invite contr(»v( rsy wirhotir serving 
any useful objective.--'’ 

The first parr of .Article 6 of the 1 urkish Penal (.'ode, (pioted in the I nrtts case, snpra 
covers jurisdiction on the passive jH-rsoiialiry principle. I he latter part, like .Article Ml 
of the Harvard Rc.scarch, supra. Is an example (»f jurisdiction on the uiiiversaliiv 
principle. The Austrian Penal (aide of 1852 is regarded as the pioneer in this field, 
laying down the following rules: ‘“TV. Again, if a foreigner has committed abroad 
an offence orlier than those indicated in the preceding paragraph, he shall aKvavs be 

“•"’29 Avi. /. Int'l /,. Supp. 578-579 0935). ()ii(»itd with perini-^xinn of Harvard I.aw School 
and American journal of International Law-. 
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arrested upon c*ntering the country; arrangement shall he made forthwith for his 
extradition to the state where the offence was committed. S40. Should the foreign 
state refuse to rec eive him, the foreign offender w ill generally he prosecuted in accord¬ 
ance with the provisions of the present penal code. If, however, more lenient treatment 
is prcscrihed h\' the criminal law of the place where he committed the act, he shall be 
treated according to this more lenient law. I'xjHilsion shall also he included in the penal 
sentence in addition to the infliction of the usual penalty.” I Translation] In its com¬ 
ment, the I larvard Research cites in support of this universality principle Albania, Ar¬ 
gentina, Bulgaria, Czechoslovakia, Hungary, Italy, Boland, and I'lirkey as having similar 
pnjvisions; Norway as applying Norwegian penal law to foreigners w^ho commit abroad 
a Jong list of ordinary offenses; and a number of projects of c(»des and resoluticms of 
international bodies. 

As for universal jurisdiction over piracy. Hack worth writes; '‘It has long been recog¬ 
nized and well settled that persons and vessels engaged in }>iratical operations on the high 
seas are entitled to the protection of no nation and may be punished by any nation 
that may apprehend or capture them. 'I'his .stern rule of inrtmational law refers to 
piracy in its inrernarional-law sense and not to a varier\’ of lesser maritime offenses 
so designated by municipal law.”-•* Defining piracy, the suhcominitrce of the League 
nf Nations Committee of h.xjH’rts for the Br(»grcssivc Codification of International Law 
w rote: “According to international law', piracy consists in sailing tlie seas for private 
ciuls w ithout authorisation friMii the (iovernmenr of an\ State w ith the object of com¬ 
mitting depredations uj^on property or acts *>f viulence against ]>eisons. The pirate 
attacks merchant ships of any and every nathm wirhoui making any distinction except 
in .so far as will enable him to escape punislinieiit for his misdeeds. He is a sea-robber, 
pillaging by force of arms, stealing or de.strc»> ing the property of others and committing 
outrages of all kinds upon individuals. 

“J^iraey has as its field of opicration that vast domain w Inch is termed ‘the high seas’ 
It constitutes a crime again.st the security of commerce on the high seas, wdiere alone 
it can be commirred. The .same acts committed in the territorial waters of a State do 
not conic wdthin the scope of intcm-ational law, hut fall within the competence of the 
local sovereign pow er.*’ 

Upholding a conviction for piracy under a stature punishing “piracy, as defined by 
the law of nations,” on the ground that the crime “is defined by the law of nations 
with reasonable ccTtainr>\” Justice Story said in United Stares v. Smith, 5 Wheat. (U.S.) 
153, 160-161 (1820): “W hat the law' of nations on this suhiect is, may be ascertained 
by consulting the works of jurisrs, wTiting professedly on public law; or by the general 
usage and practice of nations; or by iudicial decisions recognising aitd enforcing that 
law. . . . whatever may be the diversity of definitions, in other respects, all writers 
concur in holding that robbery, or forcible depredations upon the sea, anhno Utrandi, 
is piracy. . . . The common law, too, recognizes and punishes pirac>' as an offence, not 
agaiast its own municipal code, hut as an offence again.st the law (jf nations, (which is 
part of the common law,) as an offence against the universal law' of .socicn’, a pirate 
being deemed an enemy of the Iiiiman race.” 

'Fhcrc has been .some attempt to extend this universal jurisdiction over other crimes 
regarded as delict a juris f^cmiuviJ^^ Thus Article .308 of the Convention on Private 

20 2 llackworth, International Law 681. 

Leafj^ue of Nations donmtem 1926.V.5, p. 2, reprinted in 20 Am, /. hiH /.. y/jec. sHpl\ 22' 
(1926). Holding that a “frustrated attempt to commit a piratical rohl)cr\- is equally piraev 
jure Refititmi,^' sec In re Piracy Jure Gentium [1934] A.C. 586. Note also People v. I.ol-lo 
and Saraw, 43 P.I. 19 (1922), in w'hich the Philippine court piini.shed piracy even w'hcii com¬ 
mitted in foreign territorial waters. On piracy generally, sec Harvard Research in huernational 
Law, “Piracy,” 26 Am, ), Inf I L, Stipp, 739 (1932); 2 .Moore, huernational !.aw ‘^51; 2 I lack- 
w'ortli. International Law 681; Dickinson, “Is the Crime of Piracy Obsolete?” 3S llarv. L. Rci'. 
334 (1925); Lenoir, “Piracy Ca.ses in the Supreme Court,” 25 /. Crtm. L. cr Criminal(j\*v 5'2 
(1935). 

-8 Harvard Research in International Law’, “Jurisdiction with Respect to Crime,” 29 Am. J. 
Inf I L, Supp, 435, 569-572 (1935). 
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International Law (lJustainantc Code) of 1928 provides: “Piracy, trade in negroes and 
slave rraflic, white slavery, the destruction <»r injury of subniarinc cables, and all otliei 
offenses of a similar nature against international law commined on the high sea, in tiu 
t'pen air, and on territory luit yet c>rgani/.ed into a State, shall be punished by the lapfoi 
in accordance with the penal laws of the latter.” 

There has long been discussion of the desirabilir\ aiul practical^ility of establishinjz 
an international criminal court,**'* particular imperils being given by the W’ar Crimes 
Krials after W orld War ll.-'** Most proposals f<»r such a court envisage that its jurisdic 
tion would cover individuals charged with violations of certain rules of imernationai 
law (particularly in such fields as war crimes, genocide,*^- ami other offenses likely tc' 
disturb international peace). Some would go further and have criminal proceedings 
brought before such a ctiurt against states for violations of international law. Mon 
concrete form has appeared in the Draft Statute for an International Criminal Conn 
prepared in 1951 by a United Nations Committee on International Criininal Jurisdiction 
established by the (.ienerul Assembly.-''* This draft provides for a “permanent” court 
of nine judges elected by states which may have become parties to the Statute, to meet 
only wlien cases arise, and to “try' persons accused of crimes under internatitmal law. 
as may be provided in conventions or by special agreements among Stares parties w the 
present Statute,” applying “international law, including international criminal law, and. 
where appropriate, national law.’* The Court would l>c competent to try only" “natural 
persons,” and only when “jurisdiction has l)een conferred upon the Court by the State 
or States of which he is a national and by the State or States in which the crime is alleged 
to have been comniirtcd.” The Statute adds: “Jurisdiction may be conferreii upt>n tIu 
Court, by States parties to the present Statute, l)y convention or, with respect to s; 
particular case, by special agreement or by unilateral declaration,” jurisdiction being con 
ferred only with the approval of the General Assembly. It was proposed that proceed 
ings could be instituted only by the General Assembly, any organization of states author 
ized by rlie Cieiieral Assembly, or “a Stare party to the present Statute which has con 
ferred jurisdiction upon the court over such offcnsc.s as are involved in those pro 
ceedings.” 

Pinal Act of Si.xth Intcrnari<»nal Conference of American Stares, p. Kj; rlu* cunveniioi. 
is now in force between fifteen I,nr in-American Republics. 

■^®Sce Historical Survey of the Question of International (uiniinal Jtnisdii iion, .Mi niorandim 
submitted by the Scerctar>-Gcncral, U.SJocs. A/CN.4/7/Rcv. 1 (I949>; II. II. liellot 
“Draft Statute for the Permanent International Criminal f>)urr,“ Int'l /low., Ri'port.s oj 
Conference, 75 (1924); Saldana, “1/a Justice Peiialc Internationale,” AcaiK'mie iie Droit Inter 
national, 10 Rccucil des Cours 111 (1925); Bricrly, “Do \Vc Need an liucrnarional Crimina! 
Court?,” 1927 hr, Y.U, hn'l L. SI; Donnedieu dc X'abres, Yrincipcs MoJcrncs du Droit Venal 
Internationaly 403^41 (192S;; V. Pella, “‘Toward an International ('riminal Giun,” 44 /Ini. I 
Int'l L, 37 (1950); A. Sottilc, “The Problem of the Creation of a Pernianenr Internationa! 
Criminal Court,” 1951 Revue de Droit international (Geneve), 267. 

For the Conventions for the Prevention and Punishment of Terrorism, and for (]reaii«)r 
of an International Criminal Court (to try and punish such crimes), signed at Geneva N<)v. 16 
1937, which never entered into force because of insufficient ratihcaiions, see VII Hudson 
International Legislation 862, 878 (1941), with bibliographies; these conventions grew out ol 
the assassination of King Alexander I of Yugoslavia at Marseilles in J9H. 

31 Sec 632-650 htfra. 

32 See 370-371 infra, 

*3 Text in UN doc, A/AC.48/4, reprinted 46 Aw, ], hiVl L, Supp. 1 (1952). 

For comments, see Q. Wright, “Pr<»posal for an International Criminal Court," 46 /I///. /. InVl 
L. 60 (1952); Y. Liang, “Notes on Legal Questions Concerning the United Nation.s,” id, 73; 
G. Finch, “Draft Statute for an International Criminal Court,” id. 89; J. J. Parker, “An Inter 
national Criminal Court: The Case for Its Adoption,” 38 Am. Bar Assn. /. 641 (1952): 
G. Finch, “An International Criminal Court: The Case Against Its A(h>prion,” ihid. 644 
Murray, “The Present Position of International Oiininal Justice” 36 (irotim Sne, l'rav\. 
191 (1951). 

*3 Extradition is very briefly covered here. Some inenrion has already hecn made of extra 
didon, and in particular the question of extradition by a state of its own iiarionnls, in (Charlton v 
Kelly, 229 U.S. 447 (1913), p. 156 supra. 



JURISDICTION 


367 


Extradition. Editorial note.*^ ('onnccitd w ith the (|iicsrion of jurisdiction 
:)ver crime is that of extradition. In Terlindm v. Ames^ 184 U.S. 270, 289 (1902), 
extradition was defined as “the surrender by one nation to another of an individual 
accused or convicted of an offence outside of its own territory, and within the 
territorial jurisdiction of the other, which, being competent to try and to punish 
him, demands the surrender.” In Factor v. Lauhcjiheimcr, 290 U.S. 276, 287 (1933), 
it is said that “The principles of international law recognize no right to extradition 
apart from treaty. While a government may, if agreeable to its own constitution 
and laws, voluntarily exercise the p(>wcr to surrender a fugitive from justice to the 
country from which he has fled, and it has been said that it is under a moral duty 
to do so, . .. the legal right to demand his extradition and the correlative duty to 
surrender him to the demanding country exist only when created by treaty.” The 
general opinion in the United States has been that there was no authority to sur¬ 
render fugitives to a foreign state in the al)sence of treaty; it has almost always 
refused to do so (sec 1 Moore, Extradition, Ch. ii; 4 Hackworth, International Laiv 
13-16), though in 1864 Arguelles, a Spanish officer charged with selling into slavery 
part of a cargo of negroes he had captured, was surrendered to Spanish authorities 
without treaty. (Moore, op, cit.j §27). The United States has occasionally ob¬ 
tained extradition of fugitives from foreign states as an act of comity in the absence 
of treaty, though explaining our inability to reciprocate. For example, Turkish 
authorities in 1934 removed Insull from a Creek vessel in Turkish waters and sur¬ 
rendered hitn to the United States, though no extradition treaty was then in force 
between the Ihiited States and Turkey.®* 

Fxtraditi(»n is carried on primarily under bilateral treaties, which in the case of 
the United States specify a list of extraditable crimes. (Regarding such lists, sec 
Harvard Research in International l.aw, “Extradition,” 29 Am. /. Inf IL. Snpp. 243 
[ 19351.) The multilateral Montevddeo treaty of 1933, 49 Stat. 3111, like various 
bilateral and multilateral treaties between other countries, substitutes for a list of 
offenses the stipulation “ Fhar the act for which extradition is sought constitutes a 
crime and is punishable under the laws of the demanding and surrendering state 
with a minimum penalty of imprisonment for one year.” Even under the “list” 
type of treaty, it is usually required that the offense of which the fugitive was con¬ 
victed or with which he is charged should be criminal in both the demanding and 
requested state; sec Wright i\ Henkel, 190 U.S. 40, 58 (1903); Kelly v. Griffin^ 241 
U.S. 6 (1916); although its name need not be the same, “if the particular act 
charged is criminal in both juri.sdictions,” Collws v. Loisel, 259 U.S. 309, 312 
(1922). However, in Factor v. Lauhenheimer, 290 U.S. 276 (1933), the court 
approved extradition to Great Britain for the crime of receiving money knowing 
the same to have been fraudulently obtained, even though the laws of Illinois, 
where the fugitive x\ as found, did not specifically cover such an offense; see Hud- 

On international extradition generally, see Moore, Extradition and Inter-State Rendition 
(JK9I); 2 I lyde. International Lau\ 1012-106? (2d cd., 1945); Harvard Rcsc.arch in International 
l.aw, “Extradition” 29 Am. J. Inti L. Supp. 16-414 (1935); 4 Hackworth. Di^^cst of International 
r.aw 1-241. 

’'5Cf. United States v. Insull, 8 F. Supp. 510 (N.l). III., 1954); Rechid, “LWtTaire Samuel 
Insull,” 41 RX].I)J.F. 6H7 (1954). 

For usual pnK-ediirc in gening extradition fnini foreign coiimrics. sec 4 Hackworth, Interna^ 
tional Law 79; State Department memorandum September, 1921, quoted hy Harvard Research 
in International l.aw, 29 Am. J. Inf I L. Supp. 452 (19.55); 4 Moore, International Law 355. 
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son’s criticism, in “The Factor Case and Double Criminality in Extradition, 28 
A??/. /. Inti L. 274 (1934); rf. Borchard, “ Fhe Factor Extradition Case,” ihid. 742, 
and MacChesney, Note, 32 Mich L, Rev, 417 (1934). 

An English court in 1949 held that Eisler, an alien Communist who had been con¬ 
victed in the United States of knowingly making false statements in an application 
for permission to depart from the country (22 U.S.C. sect. 223), sworn to before 
a notary public, could not be extradited to this country for “perjurv,” a crime 
covered by the treaty; see criticism by G. A. Finch, “The Eisler Extradition Case,” 
43 Am, J. Inti L, 487 (1949), and cf, Jacob, “International Extradition: Implica¬ 
tions of the Eisler Case,” 59 Yale LJ. 622 (1950); Dayton, Note, 35 Cornell L,Q. 
424 (1950). 

Most states, including the United States, refuse to surrender persons accused or 
convicted of political crimes.'*^* AIan\ difficulties have arisen in trying to determine 
whether certain crimes are “political”; frequently the “attentat” clause in extra¬ 
dition treaties specifies that this exception from extradition shall not include assasi- 
nation of the head of a stare or member of his family. 

U. S. Rev. Star. ^ 52“() ( IS U.S.C. ^ 3184) provides: “Whenever tliere is a treat}' 
or convention for extradition between the l-nited States and an}" foreign govern¬ 
ment, any justice or judge of the United States, or commissioner authorized so to 
do by a court of the United States, or any judge of a court of record of general 
jurisdiction of any State, ma}’, upon complaint made under oath, charging any 
person found within his jurisdiction, with having committed within the jurisdic¬ 
tion of an}" such foreign government any of the crimes provided for by such 
treaty or coiuention, issue his warrant for the apprehension of the person so 
charged, that he may he brought before such justice, judge, or commissioner, to 
the end that the evidence of criminality may be heard and considered. If, on such 
hearing, he deems the evidence sufficient to sustain the charge under the pro¬ 
visions of the proper treaty or convention, he shall certify the same, together with 
a copy of all the tc.stimony taken before him, to the Secretary of State, that a 
warrant may issue upon the requisition of the proper authorities of such foreign 
government, for the smrender of such person, acconling to the stipulations of 
the treaty or convention; and he shall issue his warrant for the commitment of the 
person so charged to the proper jail, there to remain until such surrender shall 
be made.” 

U.S. Rev. Star, -j 5272 (18 U.S.C. §653) adds: “ I hc Secretary of State may 
order the person committed . . . to be delivered to aii}" authorized agent of such 
foreign government, to be tried for the offense of which charged.” 

In some countries extradition is exclusively an executive function, while in others 
(including the United States) there is opportunity for a judicial hearing. 'The 
United States and Great Britain are leaders among those states requiring that a 
prima facie case be made out by evidence before a fugitive will be surrendered. 
Note the statute quoted, and, e,g,, Article 9 of the treaty of December 22, 1931 
between the United States and Great Britain, 47 Star. 2122: “ Fhe extradition shall 

On political criiiics, sec “Pnliik:.il OlFc-nr.cs in tlir .nul Pi.k mic nf I'.MiMtiitioii,” 

27 .4w;, /. Inti L. 247 (193.5); Clark. 3 I^roc. Am. .S’,/./.. 9^ (19(J9); 2 llv df, liitcrnatinnal Lofiv 
1019-1026 (2d ed., 1945): 1 Aloorc, Extradition, Ch.ip. viii (1891); I farvard Research, he, cit., 
107; see also Omela.s v. Ruiz, 161 U.S. 502 (1896); In re Iv/cra, 62 Fed. 972 (N.D. Calif., 1894); 
In re Castioni, 11891] I Q B* 149; In re Aleiiriier 118941 2 Q.H. 415. 
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rake place only if rhc evidence he found sufficient, according to the laws of the 
} ligh Contracting Party applied to, either ro justify the coniinittal of the prisoner 
for trial, in case the crinie or offence had been committed in the territory of such 
High Contracting Party, or to pro\ c that the prisoner is the idcnricaJ person con¬ 
victed by the courts of the High Contracting I^arty who makes the rccjiiisition 
and that the crime or offence of w hich he has been convicted is one in respect of 
which extradition could . . . have been granted/’ 

In t/.S. ex rel, LoPizzo z\ Mathves^ >6 F.2d 565, 568 (3d Cir. 1929), it was said, 
‘it is not necessary in extradition proceedings that the evidence against the respon¬ 
dent be such as to convince the committing judge or magistrate of his guilt beyond 
a reasonable doubt, but only such as to afford reasonable ground to believe that 
the accused is guilty of the ojfense charged.” In In rc l:zeta, 62 Fed. 972, 98? 
(N.L). Calif., 1894) it w as said that the evidence of criminality “need not be such as 
w ould be required at the trial of the accused, but must be such evidence as ordi¬ 
narily obtains at a preliminary examination.” 'I his explains tiie exclusion of affirma¬ 
tive defenses, .such as insanity Regarding the actif)n f)f the Greek court in refusing 
extradition to the United States of Insull because his guilt was not sufficiently 
proved, see Comment, 31 Mich /.. Rcz\ 544 (1933); Hyde, “T he l/xtradition Case 
of Samuel Insull, Sr., in Relation to Greece,” 28 A7n. J. Inf I L. 307 (1934); 4 
Hackworth, hiternaftonal Lazv 117. For Greek court decision, see 28 Ayn. J, Inf I 
/.. 362 (1934). 

In Collins v. Miller, 252 U.S. 364, 369 (1920), it was held that “ The proceeding 
before a committing magistrate in international extradition is iu>t subject to correc 
tion by appeal.” 4 Hackworth, InterihUional l.aze 174-175, stares, “While the find¬ 
ings of an extradition magistrate, based upon competent legal evidence of the com¬ 
mission of the crime w ith w hich the accused is charged, are final and hence not sub¬ 
ject to judicial rtw icw', this must not be construed as depriving the latter of all legal 
remedies in the event that the magistrate has committed him to aw ait the action of 
the Secretary of State, The accused still has a right to petition the courts for a w^it 
of habeas coq)us, in order that the legal aspects of his detention and commitment 
may be considered aiul possibly resolved in his favor. Furthermore, he may urge 
upon the Secretary of State that his surrender should not be granted.” Habeas 
corpus, of course, cannot take the place of a w rit of error or appeal, but does 
permit raising questions as to compliance w ith the treaty and statutes, and whether 
legal or competent evidence was l>cfore the magistrate.^" Concerning Executive 
discretion to refuse .surrender, even after commitment by the magistrate, see 4 
Hackworth, Inicrninional Liiiv 186 /[.; 4 .Moore, International La'u: 399. 

Under what is known as the principle of “specialty,” treaties and court decisions 
usually prevent trial for any offense other than that for which extradition w^as 
granted, unle.ss committed after tl\c extradition.'*'* 

Under the United States practice, a person brought back by force or fraud and 
arrested thereafter w-ithin the United States may be tried despite the manner in 

Si'c In re Snip, 12 Biateh, 501, 519, Fed. Cas. no. 13, 563 (Ct. C., S.D.N.Y., 1875); Benson v 
McMahon, 127 U.S. 457 (ISSS); McNanwra v. Henkel, 226 U.S. 520 (1913); Collins v. Johnston, 
237 U.S. 502 (1915); Fernandez v. Phillips 268 U.S. 311 (1925). 

3** Sec IJ.S. V. Rauschcr, 119 U.S. 407 (1886); Johnson v. Browne, 205 U.S. 30‘> (1907); I 
Moore, Extradition, 194-259. In U.S. ex rel. Donnelly v. Mulligan, 74 F.2d 220 (2d Cir. 1934) 
such a provision in the I'rcary wirh France prevented “re-extradition” to (Canada; after France 
gave pcrini.ssion for .surrender to Canada, it was allowed, 76 F'.2d 511 (2d Cir. 1935). 
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which he was brought back. State v. Bre'ivstcr, 7 Vr. 118 (1835); Kcr v. Illinois, 
119 U.S. 436 (1886);®" Ex parte Lopez, 6 F. Siipp. 342 (D. Tex., 1934). In this 
last case the kidnappers were held extraditable to Mexico, even though the fugitive 
must stand trial in the United States, Villareal v. Haimmndy 74 F.2d 503 (5th Cir. 
1934). Sec also Collier v, Vaccaro, 51 F.2d 17 (4th Cir. 1931). For an interna¬ 
tional claim allowed on behalf of the state from which the fugitive was enticed by 
fraud, sec Colunje clahn, American and Panamanian General Claims Commission, 
Hunfs Report, p. 733 (1933). 

The Genocide Convention. Editorial Ntne. Following the adoption by 
the General Assembly of the United Nations on December 11, 1946 of a resolu¬ 
tion denouncing genocide as a crime under international law, the General As¬ 
sembly on Dec. 9, 1948 adopted a Convention t)n Genocide and submitted it to 
the members of the United Nations for their ratifications. (The convention en¬ 
tered into force Jan. 12, 1951, but the United States has not yet ratified it.) Many 
of these questions regarding extradition, the establishment of an international 
criminal court, and the concept of individual responsibility for crimes against 
international law, have been discussed in relation to this convention, which has 
also been talked of in connection w ith the United Nations program for human 
rights.^" 

Under the terms of the convention the parties “confirm that genocide, whether 
committed in time of peace or in rime of w^ar, is a crime under international law' 
which they undertake to prevent and to punish.’' Article 11 of the convention 
defines genocide as “any of the following acts committed with intent lo destroy, 
in w'hole or in part, a national, ethnical, racial or religious group, as such: 

“(a) Killing iiicinbcrs uf the grtuip; 

“(b) Causing serious liodily or iiicrital luann to members of the gioup; 

“(c) Deliberately inflicting on the group conditions of life calculated to bring about 
its physical destruction in whole or in part; 

■*(d) Imposing measures intended to prevent births within the group; 

“(e) Forcibly transferring children of the group to another group.” 

The Convention declares that in addition to genocide, there shall be punishable 
conspiracy, “direct and public incitement to c<»mmir,” attempts, and complicity in 
genocide. The parties “undertake to enact, in accordance wdth their respective 
constitutions, the necessary legislation to give effect to the provisions of the pres¬ 
ent convention and, in f)articular, to provide effective penalties for persons guilty 
of genocide.” By Article VI, “Persons charged with genocide or any of the tithcr 
acts enumerated . . . shall be tried by a competent tril>unal of the state in the 
territory of which the act w as committed, or by such international penal tribunal 
as may have jurisdiction w ith respect to those contracting parties wdiich shall have 
accepted its jurisdiction.” Under Article \''II, “(icnocide . . . shall not be consid¬ 
ered as political crimes for the purposes of extradition. The contracting parties 
pledge themselves in such cases to grant extradition in accordance with their law s 
and treaties in force.” 

Opposing the usual American rule on rhis poinr. sec Dickinstin, “Jurisdiction Kidlowing 
Seizure or Arrest in Violation of International Law,’* 28 Am, /. hn'l L. 2M (g>?4); Harvard 
Research in International I.aw, “jurisdiction with Respect to Crime,” 29 Am. ]. IntH /.. 

62 ^ (19>5/. Cf. Morgcnsfcrn, 1952 Hrif. li. I ml I,. 265. 

40 See pp. 209-218 supra. 

4^ For text of Genocide Convention, see Res. 260(111) A, Annex. Official KrcnrJs, Ctcneral 
Astentbly, 5rd Scss. (f). Resolutions, p. 174; U.N. docimicn. A/810; Hepr. of State pub. 3416 
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In a discussion <)f the 1947 FCOSOC draft of the convention, Sir Hartley Shaweross. 
stating the United Kingdom’s early opposition to the draft, said: “What sanctions was 
such act to apply? The only real sanction against genocide was war. 'fhe draft con¬ 
vention was unrealistic.” Off. Hecs.y Ccneral Assembly, 6th Committee (2d sess,), p. 35 
(1947). During the consideration of the final draft, many delegations seemed aware of 
rhe crucial problem of enforcement. I'he United States delegate pointed out that if 
punishment were left tvi the states in question, the convention was in the “nature of a 
fraud.” OjJ. Rees., Cieneral Assembly, 3rd sess. (Pt. 1), p. K2 (1948). The Soviet Union 
proposed the deletion of the reference to an international penal tribunal in Article VI. 
but this was rejected 38 to 8, w'ith 8 abstentions. Ibid. 847. Resort to extradition appears 
inevitable under present conditions, whether adjudication be by an international court 
or by a court of the state in the territory of which the crime was committed. Would 

State X be likely to ex'tradite its “Minister of .” to an international court, or to 

proceed to enforcement of the convention in its own courts against its officials? If the 
use of extradition is contemplated, what changes in present treaty structure and national 
laws will bcc*)mc necessary? 


Section C. Jurisdiction Over Vessels 

1. Exercise of Authority by State of the Vessel. 


REGINA V. ANDERSON 
England, Court of Criminal .Appeals, 1868 
11 Cox Crim. Cas. 198 

(Bym s, J., re.scrved the ease of an American seaman indicted for murder on a 
British vessel in the Ciaronne River in France, about 300 \’ards from shore, where 
the river was about half a mile wide, and some 45 miles upstream from the sea 
Defendant had been convicted of manslaughter, and all the judges agreed in 
affirming the conviction,] 

Bovii.t., C. J.: There is no doubt that the place \\dicrc the offence was committed 
w as within the territory of France, and that the prisoner was therefore subject to 
rhe laws of France, w hich the local authorities of that realm might have enforced 
if so minded; but at the same time, in point of law, the offence was also committed 
within British territory, for the pri.soncr was a seaman on board a merchant vessel, 

(1949); 58 Yale L.l. 1157 (1949); 45 .Iw. /. Inti I,. Supp. 6 (1951). 

On genocide and the Genocide Convention, see Lcnikin, Axis Rule hi Oecupicd Europe 
(1944), 79-95 (originating the word “genocide”); I.cinkin. “Genocide as \ Crime Under Inter 
national Law,” 41 Am, /. hitl f.. 145 (1947); (Jross, Statement before General Assembly, 19 
l'>cpt. of State Hull. 755 (1948) ; comment, 58 Wile L.l. 1142 (1949); Kun/., “The United Nations 
(amvention on Genocide,” 43 Atn. /. Inti f.. 7?S (1949); U.S. Senate C<»nimitrcc (mi Foreign 
Kehitions, subconimirree, 81sr Omg., 2d sess., Uearii/iis on the Cienonde Ctoiventiov., Ian. 23 
I'ch. 9, 1950. 

Primarily tm Ihiited Stares Constitutional aspects, see .McDougal and Arens, “(ienocide 
(amvention and the Constirmion,” 3 Vanderbilt L. Rev. OKI (1950); A. Kuhn, “The Genocide 
("onvention and State Rights” 4' Am. /. inti L. 498 (1949); G. Eincii, “ The Genocide Con¬ 
vention,” ibid. 732; 0.1.. Phillips. “The Genocide (Convention: Its l-.fTecr on Our Legal System,* 
>5 .*\.ILA.I. 623 (1949); K. Carlsttm, “ fhe Genocide Convention: A Problem for the American 
Lawyer,” 36 A.B.A.1. 206 (1950); Gordon, comment, 48 Mich. L. Rev. 852 (1950). 
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which, as to her crew-^ and master, must be taken to have f)ccn at the time under 
the protection of the British flag, and, therefore, also amenable to the provisions of 
the British law. It is true that the prisoner was an American citizen, but he had 
with his own consent embarked on board a British vessel ns one of the crew 
Although the prisoner was subiect to the American iurisprudence as an American 
citizen, and to the law of France as having commirted an offence within the ter 
ritorv of France, yet he must also be considered as subject to the jurisdiction of 
British law, which extends to the protection of British \ essels, though in ports be 
longing to another country. From the passage in the treatise of Ortolan ... it 
appears that, w ith regard to offences committed on board of foreign vessels within 
the French territory, the French nation will not assert their police law unless in 
voked by the master of the vessel, or unless the offence leads to a disturbance of 
the peace of the port; and several instances where that course was adopted arc 

mentioned_ On the whole I come to the conclusion that the prisoner was 

amenable to the British law, and that the conviction w as right_ 

Bvi I S, J.: 1 am of the same opinion.\ British ship is, for the jiurposes of 

this question, like a floating island; and, w hen a crime is committed on board a 
British ship, it is within the jurisdiction of the Admiralty Court, and therefore of 
the Central Criminal Court, and the offender is ns amenal)lc to British law as if he 
had stood on the Isle of Wight and committed the crime.... 

Bi.ackburn, J.: I am of the same opinion_a ship on the high seas, carrying 

a national flag, is part of the territory of that nation whose flag she carries; and 
all persons on board her are to lie considered as subjeet ro the jurisdiction of the 
laws of that nation, as much so as if they had been on land within that territory 
F'rom the earliest rimes it has been held that the niaririnic courts have jurisdictioi' 
over offences committed on the high seas where great ships go, which are, as it 
were, common ground to all nations, and that the jurisdiction extends over ships 
in rivers or places wdierc great ships g«) as far as the tide extends. 


REGINA V. LESLIE 
Faiglarul, Court of (.Tiiuinal Appeals, 

8 C^)x ("rim. Cas. 269 

F.ki.k, C.J.: In rhis case the question is, whether a conv icrimi for false imprison 
ment can be sustained upon the following facts: The prosecutor and others being 
in Chili, and subjects of that state, were banished by the Government from Chili 
to England. 7 he defendant, being master of an English merchant vessel lying in 
the territorial waters of Chili, near \’^alparaiso, contracted with that Government 
to take the prosecutor and his companions from V^alparaiso to I.ivcrpool, and they 
were accordingly brought on hoard the defendant’s vessel by the officers of the 
Cjovcrnment, and carried ro Liverpool by the defendant under his contract. Then 
can the conviction be sustained for that which was done in Chilian waters? We 
answer, no. Wc assume tliat in Chili the act of Government towards its subjects 
was lawlul; and although an I nglish ship in scune respects carries with it the laws 
of her country in the territorial waters of a foreign st ite, yet in other respects it is 
subject to the laws of that state as to acts done to the subjects thereof. We assume 
that the Government could justify all that it did within its own territory, and wc 
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ihink it follows that the defendant can justify all that he did tltere as agent for the 
Government, and under its authority. In Dobrcc Napier (2 Bing. N.C. 781). 
the defendant, on behalf of the Queen of Portugal, seized the plaintiff’s vessel for 
violating a blockade of a Poriugue.se port in the time of war. I he plaintiff brought 
trespass, and judgment was for the defendant, because the Queen of Portugal in 
her own territory had a right to seize the vessel and to employ wdioni she would 
to make the seizure, and therefore the defendant although an Knglishman, seizing 
an English vessel, could justifx' the act under the cnii)lo>'mcnt of the Queen... 
I'hc further (]uestion remains, can the conviction be sustained for that which was; 
done out of the Chilian territory? and wc think that it can. It is clear that an 
I'.nglish ship on the high seas, our of any foreign territory, is subject to the laws 
of I'ngland, and persons, w'herher foreign or English, on board such ship are as 
jnuch amenable to English law as they would be on English soil. In Rc^. v. Sattlei 
(7 Cox Crini. Cas. 451), this principle was acted on so as to make the prisoner, a 
foreigner, responsible for murder on board an English ship at sea. The same prin¬ 
ciple has been laid down by foreign writers on international law.... Now, as the 
cr»ntracr of the defendant was to receive the prosecutor and the others as prisoners 
on l)oard his ship, and to take them w irhout their consent over the sea to England, 
although he was justified in first receiving them in Chili, yet that justification ceased 
w hen he passed ilie line of Chilian jurisdiction, and after that it was a wrong w'hich 
w as intentionally idanned and executed in pursuance of the contract, amounting 
in law to a false imprisonment. It may be that tran.spoitation to l^ngland is lawful 
l)N' the h\y of Chili, and that a Chilian ship might so law fully transport Chilian 
suhjccis, but for an English ship the laws of Chili out of the state arc powerless and 
the law’fulne.ss of the acts must he tried by English law'. For these reasons, to the 
extent ab(»ve mentioned, the conviction i.s afTirnied. 


LM I ED STA'EES v. FLORES 
I’liiu'd States Supreme Cinirr, 1V53. 289 U.S. 137 

I The ('(Min reversed a iiulgmcnt which hail sustained a demurrer to an indict¬ 
ment charging defendant American citizen with murder of another American 
citizen oti an American merchant vessel anchored in a port of the Belgian Congo 
250 miles up the Congo River from the sea, the vessel being attached to the shore 
by cables at the rime. It did not appear w'hcther the water was salt, nor whether 
it w'ns tidal. 1 

SioM . |.: It is true that the criminal jiirisdicti^ui of ilic laiiicd Stares is in gen¬ 
eral based on the territorial principle ... Biit that principle has never been thought 
to be applicable to a merchant vessel w’hicli, lor purposes of the lurisdiction of 
the courts of the sovereignty w hose flag it flies to punish crimes committed upon 
it, is deemed to be a part of the territory of that sovereignty, and not to lose that 
character when in na\ igahle waters within the terrihu'ial limits of anorlier sover- 

eigntx'_Suliject to the right nf the territorial sovercignn to assert jurisdiction 

over (dTenses disiurhing the peace of the port, it has been supported by' writers 
on international knv, and has been recognized by France, Belgium, and other con 
tinenta! countries, as w ell as by England and the United States. Sec Moore, Inter 
national Laiv Digestj Vo\. 2, 287, 297.... 
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A related but different question, not presented here, may arise when Jurisdiction 
over an offense committed on a foreign vessel is asserted by the sovereignty in 
whose waters it was lying at the time of its commission, since for some purposes 
the jurisdiction may be regarded as concurrent, in that the courts of either sover¬ 
eignty may try the offense. 

There is not entire agreement among nations or die writers on international law 
as to which sovereignty should yield to the other when the jurisdiction is asserted 
by both. See Jessup, The Lav) of Territorial Waters, 144-193. The position of 
the United States, exemplified in Wildciibiis's Case, 120 U.S. 1, has been that at 
least in the case of major crimes, affecting the peace and tranquility of the port, 
the jurisdiction asserted by the sovereignty of the port must prevail over that of 
the vessel.... 

In the absence of any controlling treaty provision, and any assertion of jurisdic¬ 
tion by the territorial sovereign, it is the duty of the courts of the United States 
to apply to offenses committed by its citizens on vessels fix ing its fiag, its own 
statutes, interpreted in the light of recognized principles of international law.^^ 


1 IIACKWORTH, DIGEST OF INTf:RNATIONAL LAW 624 

In March 1920 Charles \’inccnti, a citizen of the United States, was arrested 
while on an American motorboat in British territorial waters off Bimini, Bahama 
Islands, British West Indies, by a special officer of the Department of Justice and 
by txvo Internal Revenue Agents holding a w arrant against him for unliuvfiil sale 
of liquor in Maryland and wms taken back to the United Stares, although the motor- 
boat w^as fired upon and pursued by British officials. Subsccjucnriy, the Depart¬ 
ment of State informed the British Ambassador that 
“You wdll observe that the persons who arrested Mnccnti and forcibly removed 
him from the Biminis Islands, acred on their ov\ n initiative and w ithout the knowl¬ 
edge or approval of this Government in any wa\’. and have been reprimanded 
and indefinite!}' suspended for their particij>ation in the affair. Furrhermore, it 
appears that \"inccnri’s bail has been exonerated and all proceedings subsequent 
to his unlawful arrest have been revoked. The incident is greatly regretted by this 

Should the same rule follow as to crimes committed outsiilc the ten iifuy in aircraft (over 
the high seas, or over tlie territory' of another stare) which have rhe ‘‘nationality” of a state 
by ownership or registration? Various national laws assiniilafc aircraft xn vessels for this pur¬ 
pose. Sec Comment, ITan-ard Research in International l.aw, “Jurisdiction with Respect tf» 
Crime,” 29 /1m. J. Im'l f., Swpp., 515-519 (1935). Some authorities suggest that jurisdiction 
should be taken by the first state in which the aircraft lands after the eriiue. In United States v. 
Cordova, 89 F. Supp. 298 (F'.D.N.Y. 1950), the court finind no starurt^ry basis f«»r trying a 
man charged with assault in an American plane over the Itigh seas. Filling this gap as to crimes 
in American aircraft <»\ tT rhe high seas, see r/, Star, 5K‘^. 

For further discussion of jurisdictiftn over crimes on aircraft and ships, see I larvard Research 
in international l.aw, “Jurisdiction with Respect to Crime,” 29 Au/. /. A///V /.. Supf>. 508 (1935) , 
Higgins, Jntematioml Law of the Sea 185 (1943); Sack, “ The Doctiine of Quasi- rcrritorialirv 
of V'cssels and the Admiralty Jurisdiction over Crimes Coniniittcd «in Hoard National V'csscis 
in Fr^reign Ports,” 12 N.Y.IJJ..Q. Rev. /i28; Fedo/’/i, “C<indirion Jtiridifiiie ties Navires ile (.'oin 
merce,” Academic de Droit Inrcmational, 10 Hecucil dcs Cottrs J (1925 
Added complications may arise from rhe wording of United States ('ritninal Code, % .?;2, 
ptinishirig offenses committed on board “any vessel belonging in whole or in parr to the 
United Stares or any citi/.en thereof.” 18 U.S.C. §7. Dt>es this mean to assert iuris<licrion over 
a crime committed by a foreigner on a foreign-flag vessel owned in part by ;m Americati 
citizen? Cf. Ricnow, The Test of the Nationality of a Merchant Vessel, 193 (J9>7). 
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Govcrnnicnt and 1 trust that the steps taken to make amends for it are entirely 
satisfactory to your Government.” 

The Ambassador replied that the action taken by the G'ovcrnmcnr was satis¬ 
factory. 


Note 

How does this action by tiie United States with respect to an American vessel on the 
ocean off Bimini compare witli the iurisdiction asserted in United States v. Flores over 
a crime on an American vessel tied up t<j shore, 250 miles inland up the Congo River? 
W'har is ihe significant difTcrence? 

2. 7 'erritonal Waters.'^'^ 

Extciii of ictritorial waters. Editorial note. After n:3tionaI claims to 
extensive areas of the ocean failed to obtain acceptance in international law and 
practice, iliere w as gradually developed the concept of a narrower belt of ter- 
riioria! waters off the c<»ast of a state over which it had sovereignty, or at least 
exercised a very considerable measure of jurisdiction and control. A Dutch judge, 
Hynkeishoek, gave precision to this idea by writing in his dissertation, /)e dorninio 
Miiris, in J702; “Wherefore on the whole it seems a better rule that the control 
of the land lover the sea| extends as far as cannon will carry; for that is as far as 
we scejii to have both command and possession. I am speaking, however, of our 
own times, in which we have those engines of war; otherwise I should have to 
say in general terms that the control from the land ends where the powxr of men's 
w capons ends; for it is this, as we have said, that guarantees possession.” In his 
Q/iiU stioncK Juris Vublici **•’, the same author supplies the maxim '"bttpcritmi terrae 
fitjiri tthi finttur annonan potestasy State practice and writers followed this test 
With increasing fre(]uency in the eighteenth century and there appears to have 
been a tendency r(^ evjuatc the distance of “cannon shot” with three nautical miles 
or one league."**" 

Moore points out tJuit (diancellor Kent “suggested that, considering the long line 
of American coasts, the United Stares might claim control of the waters included 
w itliin lines stretching from distant headlands, as, for instance, from Cape Ann to 
Cape Cod, from Nantucket to Alontauk Point, from iMontauk Point to the capes 
of Delaware, and from the South Cape of Florida to the .Mississippi.” Secretary 
of State Jefferson on November S, 1793, wrote the British minister as follows, 
sending similar letters to the French minister and to the U.S. district attorneys: 

I'he President of the United States, thinking that, before it shall be finally decided 
to w hat distance from our seashores the territorial protection of tlic United Stares shall 

■*•*011 territorial waters in general, see Jessup, Territorial U’atcrs (1927); Fulton. Sorerei^i^nty 
of the Sea (1911); Gidel. Droit httcrnatioval Vtihlie dc la Mcr (19M): Hanard Research in 
International Law, ‘’Territorial Waters,” 2? A?ft, /. Int'l L, Spec. supp. 241 (1929); Crocker, 
The Extent of the Marginal Sea (1919, U.S. Govt, collection of official documents and views 
of publicists); Meyer, Extent of Jurisdiction in Coastal Waters (P>>7, Norwegian); Riesenfeld, 
Protection of Coastal Tishcrics under International l.cree (1942); Munch, Die tcchnischcn 
Tra^cn dcs Kiiestemneers (1954); Florio, II Mare territorial e la sua delimita:ioi 2 e (1947). 

Classics of International Ta'iv (1925), chap. 2, p. 44. Magt»ffin trans. Quoted by permission 
of Carnegie l aulownient for lnrcrnation.il Peace. 

^^Bk. I, chap. K (I737). 

^®Scc Fiikon, Sovereignty of the Sea (191I); Jessup, Territorial IPj/m (I927); W. I,. 
Walker, ‘Territorial A\'afers: The Cannon Shot Rule,” I945 Brit. V.B. hit'l /.. 2I0. 

] Moore, Diticst of International Lava 699-700. 
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be exercised, it will be proper to enter intt) friendly conferences and explanations with 
the powers chiefly interested in the navigation of the seas on our coasts, and relying that 
convenient occasit)ns may be taken for ihest* hereafter, finds it necessary in the mean¬ 
time to flx provisionally on some distance lor tlie present government of these ques¬ 
tions. You are sensible that very ditTerenr opinions and claims have been heretofore 
advanccil on this siibiccr. The greatest distance rt) w Inch any respectable assent among 
nations has been at any time given, has been tiu* extent of the human sight, estimated 
at upwards <»f twenn' miles, and the smallest distance, I believe, claimed by any nation 
whatever, is the utmost range of a cannon ball, usually stated at one sea league. Some 
intermediate distances have also been insisted on. and that of three sea leagues has some 
authority in its fa\ or. I he character of our coast, remarkable in considerable pans of 
it for admitting no vessels uf si/e t<» pass near the shores, wt)uld entitle us, in reason, to 
as broad a margin of proiecreil na\ igation as any nation wliarever. Reserving, ho\\e\er. 
rlie ultimare extent of this for future deliberarion, the I^residenr gives instructions to 
the officers acting under his authority to consider those heretofore given them as rc 
strained for the present to the distance of one sea league or three geographical miles 
from the seashores. This distance can aiimit of no opposiri<»n, as it is recognized l)> 
treaties between some of the powers with whom we are coniiecrcd in commerce and 
navigation, and is as little, or less, than is claimed by any i)t tlicm on their own coasts. 

For the iurisdiction of rlie rivers and ba\ s td* the I'nited Slates, the laws (►f the several 
States are understood to ha\c made provision, and they are, moreover, as being laiul- 
lockcd, within the body of the United States.^*' 

Note 

It may be noted, however, that in an informal conversation (ni November !S()v 
vs ith Jolin Quincy Adams and Gaillard, President jefl’erson referred to an act of lio*. 
tility b\ a French privateer n(‘ar Charleston, S.C., ami remaH^eil that we ouglu to assume 
as a principle that the neutrality of our territory should extend to ilie f lu If Stream, 
“w'hich was a natural boundary.” 

In Cfm77NO?ni'i\iith v, Manebester^ 152 Mass. 230, 240 (IS'vO), upholding a conviction 
fora violation of fishing regulations in Blizzard’s Bay (the distance between wliose head 
lands w’as found to be more than (itic and less than tw'o marine leagues), tlie Court said; 
“W’c regard it as established that, as between nations, the minimum limit of the terri 
Torial iurisdiction of a nation <>ver tide waters is a marine league from its coast, and 
that bays wholly within its territory not exceeding tw-o marine leagues in w idrii at the 
mouth are witliin this limit, and that included in this territorial jurisdicticni is the rght 
of control over fisheries, whether the fish be migratory, free-swimming fish, or free 
moving fish like lobsters, or fish attached to or cnibedde<i in the soil.” T his language 
was repeated by the Supreme Court in affirming, Manchester v. Massachusetts, 139 I’.S. 
240, 258 (1891). In C//w*7n/ Steamship Co, v. AlcHon, 262 U.S. 100, 122 ( 1923 ) it was 
held that for purposes of the Fightecnrh .Amendment and the Prohibirujii law's, “It now 
is settled in the United Stares and recognized elsewhere that rlic territory subject to its 
iurisdiction includes the land areas under its dominion and conrrol, the ports, hailxus. 
bays and other enclosed arms of the sea along its coast and a marginal belt of the sea 
extending from the coast line outward a marine league, or three geographic miles.” 

In the “Li<iuor Treaties” made by the United States betw'ccn 1924 and 1928 wirli Tlrear 
Britain, Germany, Panama, The Netherlands, Cuba, and Japan, it was provided: 

The High f.'ontracting Parties declare that it is their firm intention rf» uphold 
the principle that 3 marine miles extending from the coastdinc outwards and meas¬ 
ured from low-water mark constitute the proper limits of territorial wearers. 

However, in similar treaties made by the United St.ires bctw'ccn J924 and 1930 w'irh 
Sweden, Nf)rw'ay, Denmark, Italy, France, Belgium, Spain, Greece. Chile, anti Poland, 
rhe provision reads: “'Fhc Higli Contracting I^artics respectively retain their rights 

at 702-703. 

Id, at 703. 
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and cliiiins, wtlioiit prejudice by reason of this agreement, with respect to tiie extent 
of their territorial jurisdiction.”**’^ 


UNITED STA'riiS-SPAIN CON 1 RO\T.RS^' OVER 
CUBAN WATERS, 1862-63 
(Based on 1 Moore, International Laze 706-713 

On October S, 1862 the Spanish MinistcM* wrote to the Secretary of State, ex 
pressing surprise that American cruisers had not respected the six-mile belt ot 
territorial waters oflf Cuba claintcd by Spain, sutrgesting that six miles was reason 
able in view of the increased range of cannon, and expressing the hope that United 
States naval forces would take no actirut within six miles of tlie Cuban coast. In 
reply Secretary Seward wrote on December 16, 1862: 

There are two principles hearing on the siibiect which are universally admitted. 
nainel\, first, that the sea is open to all narioris, aiul secondly, that rhere is a portion 
of the sea adjacent to every nation ovt*r which the soven iynt)' of that nation extends 
to the exclusion of c\er>' otlier political authority. 

A third principle hearing on the subject is also well established, nanicly, that this 
exclusive sovereignty of a nation, rliiis ahridying the universal liherry of the seas, ex- 
rends no farther than the p<nver of rite nation to maintain it by force, stationed on the 
const, extends. "I’his principle is terseb' cxpiessed in the maxim, Terrac dommium 
tinitm nbi fiminr arinariim vh. 

But it must always be a matter of uncertainty and dis]nite at what point the force 
of arms exerted on the coast can actually reach. M'lic publicists rather advanced towards 
than reacheil a solution when they laid d<»wn the rule that the limit of the force is the 
range of a cannon-liall. The range of a cannon-ball is shorter or l(»nger according te 
the circumstances of projection, and it must. l>c always liable to change with the ini 
pnivements of the science of ordnance. Such uncerraintN' upon a point of jurisdiction 
or sf»vereignry would he producriie t»f many and endless controversies and conflicts 
A more practical limit of national jurisdiction upon rhe seas was indispensably neces¬ 
sary, and tills was f<Kind, as rhe undersignctl flunks, in fixing the limit at tlirec miles 
from the coast. I bis limit was early proposed by the publicists of all maritime nations 
While it is not insisted that all nations have accepreil or acquiesced and bound them 
selves to abide by this rule when applied to themselves, yet three points involved in 
the siihjcct arc insisted upon by the Imiicd States: I'irst, that this limit has been gen 
erally reeogni/ed hy nations; second, that no other general rule has been accepted; and 
third, that if any state has succeeded in fixing for itself a larger limit, this has been done 
by the exercise of maritime pow cr, and constitutes an exception to the general under¬ 
standing which fixes the range of a cannon-shot (when it is made rhe test of jurisdiction) 
at three miles. So generally is this rule accepted that writers cotninonly use the twe 
expressions, of a range of cannon-shot and three miles, as equivalents of cncli other. In 
other cases they use the latter expression as a suhstirurc for rhe former.... 

Impressed h\’ these general views, the United Stares are nor prepared to admit that 
Spain, without a formal concurrence of other nations, can exercise exclusive sovereignty 
upon tlie open sea beyond a line of three miles from the coast, so as to deprive rltem ot 
the rights common to all nations upon the open sea.... 

Spain presented substantially tlie same claim to this Governmenr in the case of the 
I'd Dorado in 18.^6, and Air. William L. Alarcy, then Secretary of Stare, hy direction 
of rhe President, announced that the United Stares could nor concede rhe extension ot 
Spanish sovereignty hex’ond tliree miles in the seas which surround the island of Cuba 

On August 10 , 1863, Secretary Seward wrote Aliiiisrcr Tassara as folloxvs: 

The undersigned has maintained as a general principle, announced hy publicists and 

****Scc 1 Mackworth, Imernational Lav? 678. 
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accepted by maritime powers, that the jurisdiction of niaritiine nations extends three 
miles over the seas to their coasts. 

Mr. Tassara is not understood to deny this proposition. Bur he insists tliat this prin¬ 
ciple has its cxcepjtions, and that some stares, and among them the United States, 
habitually claim and exercise a wider jurisdiction. While this fact is cheerfully ad¬ 
mitted, it does not seem to the undersigned conclusive in favor of the claim of Spain. 
The exceptions are so few and so special that they do not disturb or imi)air the gen¬ 
eral principle that three miles is the legal boundar>" of external maritime jurisdiction. 
Mr. Tassara seems to assume, however, that as there are some existing and acknowledged 
exceptions to that principle, so there are also either existing exceptions which ought to 
be acknowledged, and that the jurisdiction for which he is now contending is such 
an exception. He very truly assumes that wherever such an exception actually exists, 
evidence of it will be found in the statutes or decrees of the maritime power which 
asserts, it. As such evidence, he quotes several royal decrees «>f Spain, some ancient and 
others modern, which declare that the inrisdicrion of Spain in the wateis which sur¬ 
round her coasts extends to the limit of six miles. 

Nevertheless it cannot be admitted, nor indeed is Mr. rassara undersiu(»d to claim, 
that the mere assertion of a sovereign, by an act of legislation, however solemn, can 
have tlie effect to establish and fix its external maritime jurisdicrion. His right to a 
jurisdiction of three miles is derived not from his own decree l>iit from the law ot 
nations, and exists even though he may never have proclaimed or asserted it hy any 
decree or ileclararion whatsoever. He cann<K, by a mere decree, extend the limit and 
fix it at six miles, because, if he could, he ctnild in the .same manner, and upon motives 
of interest, ambition, or even upon caprice, fix it at ten, or twenty, or fifty miles, with¬ 
out the consent or acquiescence f)f other powers which have a conimon right wdth 
himself in the freedom of all the oceans. Such a pretension could never be succcssfulh 
or rightfully maintained. The .statures which .Mr. Tassara has recited arc therefore 
regarded as show'ing what certainly is by no means unimportant, that Spain at an early 
day asserted, and has on different occasions since that rime reasserted, in her domestic 
legislation, a claim to an exceptional jurisdiction of three miles in addition to the three 
miles of jurisdiction concciled by the law of nations. 

A claim thus asserted and urged must necessarily be now respected and c<»nccded 
by the United Stares, if it could be shown that on its being brought fo their notice 
they had acquiesced in it, or that on its being brought to the nf>ticc of other powers 
it had been so widely conceded by them as to imply a general recognition of it hy 
the maritime powers of the world. It is just here, however, that the claim of Spain 
seems to need support. Nations do not equally study each other’s statute books, and 
are not chargeable w'ith notice of national pretensions resting upon foreign legislation. 
The undersigned cannot admit that this claim of Spain to a maritime jurisdicrion r»f 
six miles was recognized or admitted hy the United Stares in the treaty (»f friendship, 
amity', and commerce betw’cen the l/nitcd States and Spain which was celebrated in 
1795, insfmmch as there is no evidence that this peculiar and exceptional claim of mari¬ 
time jurisdiction xvas then brought by the one parry to the know ledge of the other. 
The case of the FJ Dorado seems to be the only one in w hich this claim of Spain Ims 
been brought to the notice of this Government. In regard to that case, all that Mr. 
Tassara is understood t(» insist upon is that the Spanish Government did not renounce 
the claim, nor renew' it, while it is not denied that this Government declined to cf)n- 
cede it. 

Within the period which has elapsed since the date of the first roy^al decree asserting 
the claim to which Mr. Ta.ssara has directed the attention of the undersigned, there 
have been many and long periods of naval war, bur the undersigned has not been given 
to understand that any maritime power having been made actually' acquainted wurh 
the claim f)f Spain to a jurisdiction of six miles around the island of Cuba has acquiesced 
therein, or recognized the same.... 

The undersigned is far from intimating that these facts furnish conclusive reasons 
for deny'ing the claim a respectful consideration. On the contrary, he very cheerfully 
proceeds to consider a farther argument, derived, as Mr. Tassara supposes fiom reason 



JUUISDIC I |0\ 

and jusuce, whii-h Ik- has urged in respect t«i the claim. This ground is. that the shore 
of (.uha is, hy reason of its islets and smaller rocks, siicli as to require iliar the maritime 
jurisdiction of (Jiiha, in (»rdcr to purposes* of effeciive defense and police, sluuild be 
evicndcd to rlie breadth of six miles. The undersigned lias examined what arc supposed 
lo be acenrato charts of the coast of Cuba, and if he is nor misled by some error of the 
chart, or of the process of examination, he has ascertained that nearly half of the coast 
of (’uha is practically free from reefs, rocks, and keys, and that the seas adjacent to 
iliat part of the island whicli includes the great harbors of Oabanos, Havana, Matanzas, 
and Santiago are very deep, while in fact the greatest depth c»f the passage between 
Cuba and ^'lorida is found within five miles of the coast of Cuba, off the harbor of 
Havana. 

'I he undersigned has further ascertained, as he thinks, that the line of keys which 
ciuifront otlier portions of the Cuban coast resemble, in dimensions, constitution and 
vicinity to the mainland, the keys w Inch lie off the southern Florida coast of the United 
States. I'lie undersigned assumes that this line of keys is properly to be regarded as 
the exterior coast line, and that the inland iiirisdiction ceases there, w'hilc the maritime 
jurisdiction of Spain begins frcun the exterior sea front of those keys. 

In view of the considerations and facts which have been thus presented, the under¬ 
signed is obligeil to state that flic Clovernmcnt of the United Stares is not prepared to 
admit that the jurisdiction of Spain in the waters which surround the island of Cuba 
lawfully and rightfully extends beyon*! the customary limit of three miles. 

In a note of August 9, 1S6.U received after the foregoing communication w^as 
prepared, Mr. ras.sara notified Air. Seward that the Spanish Government had deter¬ 
mined to insist upon its claim by naval force after the ensuing October. Mr. 
Seward at once replied that the United States, under the circumstances then exist¬ 
ing, could not concede the claim with a due regard to its necessities, its rights, or 
irs national .self-respect. He stated, however, that the United States would agree 
to refer the claim to the examination of all the great maririme states; but that, as 
such a refeicncc would be dilator)^ if not impracticable, the President was willing, 
subject to the constitutional consent of the Senate, to refer the question to any 
of those powers. Or, if Spain should prefer it, the United States would appoint 
one or more delegates to confer with an equal number appointed by Spain; and 
these dcleg.arcs might, in case of disagreement, choose an umpire, the decision of 
all the delegates or of the umpire to be final. 

'Fhe terms of a convention were afterwards agreed on for the submission of the 
correspondence to the King of the Belgians, in order that he might, as arbitrator, 
dcrcrinine the question w hetlicr the niaritimc jurisdiction of Her Catholic Majesty 
in the waters surrounding the w aters of Cuba “extends only three miles, or wdicthcr 
it extends six miles from the line of the coast or of the islets thereabouts.” Fhe 
question w'as never submitted. 1 he United States maintained irs position in con¬ 
troversies with Spain in 1S70, and 1880-81. 


RUSSIAN CLAIMS 
1 Hackw^orrh, htterfiatioval Lan’ rt34-636 

rhe Government of Russia having promulgated a law in 1910 subjecting to 
customs regulations vessels wdthin “twelve marine miles from extreme low^-watcr 
mark from the scacoasrs of the Russian Empire, whether mainland or islands,” the 
Department of State, on January 21, 1911, instructed the American Ambassador 
in St. Petersburg (Leningrad) to state to the Minister for F'oreign Alfairs that — 
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with reference ro tlie geiienil operation of the law over tiu* marginal seas beyond 
the generally recognized three mile limit and particularly as alFccting American com¬ 
merce, the Uniied States is constrained to reserxe all right of xx hatever nature. 

In reply the Embassy start d in part . 

In discussing with me this matter and the cm related iiucsimn raiseii l)y the proposal 
to exclude foreigners from fishing within twelve miles from the shores of Archangel 
Goveriiineiit..., Mr. Sa/onoff [Russian Minister for Foreign AlTairs] took the view 
that terrkoriai jurisdiction o\er marginal seas is based on the theory of control from 
the land, and that the delimitation of this area of control at twelve miles now cor¬ 
responds more nearly \x irh actual conditions than iloes the three-mile limit which rep¬ 
resented the efTectixe range ot cannon at the time when this limitation <»f control over 
tile seas was recognized as a princij^lc of international law. 

In a despatch of February 3, 1912 the Embassy, after referring ro the law ex¬ 
tending jurisdiction for ciisronis purpo.scs and to another law that had just been 
passed (May 29/Jiine 11, 1911) extending jurisdiction over fishing witliin 12 miles 
of the Pacific coast, stared that I'nglaml and Jajxan bad protested again.sr the ex¬ 
tension of jurisdicrion and added: 

Russia contends that the rlirce mile limit is t>l)s(»U ic. I he distance of three miles 
having been set as the conveiuional range i»f a cannon, it is claimed that \v irh the e.\- 
tension of the range of modern ordnance the limit f>f iurisdiciion should be increased 
to correspond. 

With a further despatch of July 19, 1912 the I‘nibas.sy transmitted to the De¬ 
partment a copy of the follow ing note which had been sent by the Russian Ministry 
for Foreign Affairs in the early part of \^)\ 1 iti repiv to a protest by Japan against 
the extension of Russian jurisdiction — 

In modern internatixHiai law there c.xists nr» giv/crj//v acccptcJ rule concerning the 
limits of territorial waters within which sovereign stare authority may he exercised. 

The question has been given v. idcly different srdiitions either by international treaties 
or the municipal laws of a state, and ver\ often in an unequal manner for the various 
protected interests (customs regulation.s, lisheries, criminal or civil jurisdiction, sanitary 
observations, etc .) 

Thus an e.xamination of the laws dealing with rlur (luestion shows that a great many 
States in Europe and America exercise undisputed jurisdiction within limits rliat exceed 
the so-called ordinary zone of three luuitical miles. 

Sections 2760, 2S67, and 3067 of the Revised Statures of the Ikured States (»f America, 
for instance, fix the limit of the jurisdiction of American customs officers at 4 marine 
leagues (12 nautical miles), exactly the distance set hy the new Russian law of J009. 

The jurisdiction of British officers in all customs ami (juaranriiie cases also covers 
(under Article XXIIl of chapter 35 of the British Act 9 (jeo. II; Article XII (»f chapter 
80 of Acts 39 and 40 f i CO. Ill; anil Article I of chapter 47 of Act 24 Cjer». Ill) a 4 marine- 
league zone. 

Finally, under the law of March 27, 1817, the customs marine /.one of France reaches 
out 2 myriameters from the coast. 

Taking into consideration the a!>ove-cited prcwisimis of laws against w hicli no state 
api)cars ro have protested, together with the fact that Russia is nor Ixjund by any in¬ 
ternational treaty fixing the 3-maiine-mile zone for the territorial waters and that 
therefore its area cannot he measured from the viewpoint of international laxv except 
by the range of the cannons on the coast (wdiich now even exceed the 12-n:iiitical-niilc 
limit) the Imperial Government is unable to admit that the Russian law of December 
10, 1909, conflicts with inrcrnational Law. 

Lastly, the Imperial Ministry deems it its duty ro recall ro the Japanese Fknba.ssy's 
memory that the Institute of Intcrnatifuial Law» (whose authority on such que.srions is 
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nnquestionabic) did not hesitate to declare (as far back as 17 years ago, when it met at 
Paris, in 1894) that the “usually adopted” distance of three miles was absolutely in¬ 
sufficient. 

... The British fishing trawler St. Hubert was seized in 1922 at a place ten and 
one-half miles from the Russian shore by Soviet authorities, who alleged that the 
vessel w'as fishing illegally within the limits of Russian w^aters. The captain of 
the vessel stated that he knew only the law of the three-mile limit. However, the 
Soviet court held that he had violated the Soviet decree of June 1, 1921 stipulating 
a marginal belt of 12 miles in fishing in those waters. 


Note 

After the Soviet Government on May 24, 1921 closed parts of the White Sea and 
extended to 12 miles the exclusive fishing limits on the North Coast, many sci/uros r)f 
British and other foreign fishing vessels followed, and negotiations were entered into. 
Having in mind the desire to be recognized, the Soviet CJovcrnmcnt in 1923 and 1930 
entered into arrangements under which British vessels wTre allowed to fish wfithin the 
12 mile limit if outside 3 miles from shore, and damages were paid for the earlier 
seizures.'**^ Similar agreements were made with (iermany and Norway. Since World 
W ar ll the Soviet Government has been asserting a 12 mile limit of territorial waters 
in the Baltic as well as in the Arctic and Pacific, and various disputes have arisen over 
the treatment of vessels and aircraft approaching (or claimed to have approached) 
within that distance of shore.-"’- The arrangements for the North Coast appear to have 
l»een terminated. 

Hague Codification Conference, 19,30 — Editorial Note. Territorial waters 
w as chosen as one of the three topics for consideration at the Hague Codification 
Conference held in 1930 under the auspices of the League of Nations. I hc Report 
of the Preparatory Committee, after submitting questionnaires to the various gov¬ 
ernments and receiving tlicir replies, stated that “The replies sho\v that the govern¬ 
ments agree in considering that a state has sovereignty over a belt of sea round its 
coast.” 1 lowevcr, as to rlic breadth of “rcrritorial winters under the sovereignty 
of the .state,” the report stated that “the replies arc not unanimous. According to 
the majoriry the breadth is three nautical miles. No reply disputes that territorial 
w aters include such a three-mile belt, but there arc several which contemplate a 
greater breadth. Some prc.scnt the claim of individual states to a greater breadth 
of territorial waters as one established in international laxv, a contention which is 
expressly rejected by other replies; others mention such a greater breadth without 
stating w herher they regard it as already recognized by international law^; others 
rcc'ommend an extension of territorial waters as a matter to be agreed to but 
involving an innenation. The breadth proposed in some replies is four miles, in 
others six or eighteen-Most States agree, to a greater or lesser extent, that exer¬ 

cise of particular specified rights by a coastal state outside its territorial xvaters, 
/.c., on the high seas, can be accepted as legitimate — at any rate, as a compromise 
and as the result <»f a convention on the subject. It seems possible to reach agree¬ 
ment on the matrer in respect of customs aiul sanitarv police measures and pro- 

See S. Kivscnfclil, Prorcrtiu/i of Oj.vm/ t’iyht rics unJer IvtcrfLirin/jjl /.ii:;' 163 -164, 198-20? 
(1942); Meyer, Extern of jurisdirthfi in Coastji irjrm 215, 424 (1937); Bbhinert, “Die rus 
sisehe rischcrcigrcir/.c21 Zeitschrift fiir Vulkeneeht 441 (1937). 

C-Scc Is. B. Schapiro, “Tlic I.iinirs of Russian Terriiunal Waters in the Baltic,” 1950 Brit. 
l\U. Inpf L. 4 ^ 9 . 



382 


JURISDICTION 


tcction of the territory apninst dmigcrs which may threaten it from the presence 
of particular ships, . . . On the other hand, the government replies do not make 
it possible to expect that agreement could l)c secured for an extension beyond the 
limits of territorial w aters of exclusive rights of the coastal state in regard to 
fisheries.” of Natiom Doc, C.73.AL38.1929.\\ 24 At/l ]. hitn L, Si/pp. 3, 

26-29 (1930). 

Various points of view on the breadth of territorial xvaters were expressed in 
the second committee of the Conference on April 3, 1930, which may be sum¬ 
marized as follows: Canada, China, Denmark, (ireece, India, Ireland, japan, Neth¬ 
erlands, South Africa, United Kingdom and United States favored a three-mile 
limit, w hile three miles plus contiguous zones w'as supported by Belgium, Chile, 
Egx'pt, Estonia. France, Germany, and Poland, b’inland, Iceland, NoiAvay and 
Sweden proposed four miles, with Finlaiul and Norway favoring the idea of 
contiguous zones. Brazil, Colombia, Italy, Rumania, Uruguay, and Yugoslavia 
favored six miles, as did Cuba, l.atvia, Persia, Spain, and Turkey if a contiguous 
zone w-erc added. Portugal sought a twelve-mile limit or else six miles wdth an¬ 
other six miles for contiguous zone. In its report to the Conference, the second 
committee refrained from taking any decision on the (jiiestion whether existing 
international law recognized any fixed breadth of territ(»rial sea. I Ilackw'orth's 
Dii^est of Imcrnational Lird: 628-630. No agreement was reached at the Hague 
Conference <»n territorial waters, though some work was done on a Convention 
on the Legal Status of the 'Ferritorial Sea.*'^ 


Note 

• 

If may be of interest; to note that the British representative in the session of April 
5. 19^0 said that the three imic rule was favored becaiise it “is a rule of international 
law already existing, adopted by maritime nations which pf»ssess nearly 80 per cent 
of the effective tonnage of the w orld.’* Similarly, the pattern of islands off Sweden and 
Norway is such that a four-mile limit there will care for many fisliing grounds and 
r)ther water areas deemed desirable to control. In connection with claims to broader 
belts, such as Porrugars, it is profitable to note the extent ofT their coasts of the shallow' 
w aters in w hich mo.st fish arc found. 

According to data gathered in 1951,"'’ three nautical miles w as regarded as the pr(»per 
limit of Territorial waters by Australia, Belgium, Burma, C/.mada, (xylon, China, f>»sra 
Rica, Cuba, Dominican Republic, (iermany, India, Indonesia, Ireland, Israel, japan, 
Korea, ljl»erin, Netherlands, New- Zealand, Rumania, Smith Africa, Thailand, and 
United Kingdom. ‘F'hrcc miles was claimed as rhe limit of territorial waters, togerher 
with contiguous /ones for various piirp<»ses, by .Argentina, Brazil, CamlKidia, CJhile, 
Denmark, I;,cijad<rr, I’l Salvador, France, Laos. Nicaragua, Pakistan, Panama, Peru. 
Philippines. Poland, Portugal, Turkey, Cnired Stares, Venezuela, and Vietnam. Four 
miles w'as cl.aiined by Finland, Iceland, Norway and Sweden (in each case with con¬ 
tiguous zones in addition), while Denmark claimed four miles for fisheries purposes. 
Uruguay claimed five miles. Bulgaria, Haiti and .Saudi .Aral)ia claimed six miles, while 
six miles plus cf»nriguou.s /ones was claimed by F.g\ pt, Greece, Honduras, Iran, Italy, 

•'•^See Reeves, “C<idifieation of rlic I . aw of I rrnttirial VVatt rs,” 24 7///. /. l/it'l /.. 486 
Gidel, Droit International Vuhlic de la Mer I tv 1X2 OVt4), w ho writes: "'La rc^le de trois 
millet n'est anjonrd'htii qtcnne idole tcnvcrM'c; die n'est fhis remidacee." fl52); f.eaejte of 
S'jtioji'i do(mnent\ C.74./\l.t9.IV29.V; LI. IVtU.X’.v, 14, 16; reprinted in 24 Ant. /. httl L. Sitfiii. 
2S and 2t4 MVU)). 

S. VV. B<fggs, ‘‘National Claims in Adjacent Si!as,’* 61 (ieof^raphii al Review 185 (IV5l ). 
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I.cbaiion, Spain, Syria, and Yii^joslavia. Mexico claimed nine miles, while claims of a 
twelve-mile limit were made by Colombia, (iiiaTcniala and USSR. 

Technical Questions of Territorial Waters - Editorial Note. Even when 
there is agreement on three miles or some other distance as the breadth of the 
marginal sea, technical questions arise in determining the exact line dividing terri 
torial waters from the high seas. S(»me of these are well discussed in Boggs, “Dc 
limitation of the 'Eerritorial Sen.”The “mile” used in these discussions is the 
so-called “nautical” or “marine” or “geographical” mile, the length of which is 
fixed by various countries between 1852 and 1855 meters (approximately 1.15 
common or “statute” miles). It is based cither uprjn 1/60 of a degree of longitude 
at the equator, or upon 1/60 of a degree of Lititiidc at some particular latitude 
I hc “league” consists of three such “marine” miles. “I .ow water mark” is usuall\ 
taken as the liase line, Sub-Commirtee II at the Hague Codification Conference of 
1950 recommending ihai “the line of low-water mark is that indicated on the 
charts ollicially used l)\- rlic Coastal State, proviiled the latter line does not appre 
ciably depart from the line of mean lou'-watcr spring rides.” Qiiestifins may arise 
as to piers, jetties, breakwaters, e/r., as well ns to the baseline where ice is attached 
to the shore at all seasons of the year. 

I low should the outer boiindar\' of territorial waters he drawn, if, lor example 
w e agree on three miles ns the proper breadth? 'I he Preparator\' Committee foi 
the Hague (>>dification C<»nfcrcnce of 1950 pointed out that there was a questior 
“w'hether the breadth of territorial waters is to l)e measured from low -w'ater mark 
follow ing all the sinuosities of the const, or w herher an imaginary line connecting 
particular salient points of the coast is to be taken as the base-line.” After consul 
ration w ith the various governments, it found that a majorit)* preferred the former 
as the latter plan would necessitate agreement on the “salient points.” The forniet 
plan of follow ing the simu)sities af the coast may he applied in at least two different 
fashions. (Jnc is the Atnerican proposal at the 1950 Conference, explained In 
B*)ggs, under w hich territorial w aters are separated from the high seas by a line 
each point of which is exasfly three miles from the nearest point of the shore. This 
line, delincd as the envelope of the arcs of circles drawn with three-mile radii from 
all points of the shore, is easier for a mariner tt) find and results in fewer small 
and irregular pockets of high seas, than would tlie other proposal, namciv a line 
each point of which is three miles “out” (/.e., in a direction perpendicular to the 
general trend of the coast ) from each point of the shore, even though this may be 
less than three miles from the nearest point of the shore. 

In tlic Fisheries case (United Kingdom r. /.C./. Reports, 1951, p. 116 

the United Kingdom ohjecied to the Norwegian delimitation of northern Nor 
w^gian territorial waters under a 1955 decree, although both parties agreed that 
on historic grounds Norway was justified in using four miles rather than three 
I he court upheld N(»rw ay’s claim to use a series of straight base-lines connecting 
points on the islands off the coast, rejecting the British contentions (1) that the 
outer limits of Norwegian territorial waters must not be more than four miles 

.•»ft 24 Ar/i. /. IntH /.. 541 ami “DcliiniratiDii of Sunward .Areas under National 

Jurisdiction,” 45 Avi, /. htt'l L. 240 U‘^51). See also 3 Gidel. Droit Imcrnaiional PuMic Je la 
Mor 408-727 (I034J; I Hyde, Intcniatioual Laiv 4^4, 4rn (2d cd., 1<>45); 1 llackvvonh. Inter 
national Law 642 645, 651- 653, 601 608; Hiir\ard Research in lntcrnation.aI l.aw, “Territorial 
Waters,” 25 Ant. /. hn'l L. Spec. Sutyp. 241. 251-262, 265-288 U020); Jessup, I'erritorial Il^ 7 /er.v. 
passim (1027); Munch, Die teebmseben Fratien Jes Knstenfnecrs, passh/i (1034). 
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Iroin some point on shore, ;iiul (2) that with the exception of bays, the base-line 
must be the actual low- water mark. The court held it proper for Norway to use 
the low-warcr mark of tlic "skjacriraard" (a line of islands, islets and rocks off the 
loast, estimated at 120,000 in number). As for measurement methods, the court 
rejected both the concept of a line “following all the sinuosities of the coast,” and 
the American proposal at the 1930 Conference for the “envelope of arcs of circles” 
method, holding that neither was “obligatory in international law.” The court 
found no objection to a base-line consisting of straight lines drawn between desig¬ 
nated points of the “sk jaergaard,” even though some of these lines were 20 and 30 
miles long. The court added, however, that “ I'lie delimitation of sea areas has 
alwa\ s an international aspect; it cannot be dependent merely upon the will of the 
coastal State as expressed in its municipal law. Although it is true that the act of 
delimitation is necessarily a unilateral act, because only the coastal State is compe¬ 
tent to undertake it, the validity of the delimitation \v ith regard to other states 
depends upon international law." 

The court continued: “It is the land which confers upon the coastal State a 
right to the waters off its coasts. It follows that while such a State must be 
allowed the latitude necessary in order to be able to adapt its delimitation to 
practical needs and local requirements, the draw ing of base-lines must not dci>arr 
to any appreciable extent from the general direction of the coast. 

“. . . 'riie real question raised in the choice of base-lines is in effect whether 
certain sea areas Is ing within these lines are sufficiently closely linked to the laml 
domain to l)e subject to the regime of internal wearers.” 

'Fhe court added that historical assertions of control over the waters in question, 
for fishing purposes, furtlKrr justified the present delimitation, referring to the 
“genera! toleration of f<»reign States with regard to the Norw egian practice” in the 
past. With respect to the Lo|)phavet basin, the court referred to the idea accepted 
locally prior to 1812 that all fishing banks from which land could be seen were 
rc.scrved to Norway, and said: “the historical data produced in support of this 
contention by the Norw egian (h)vcrnmcnt lend some wxight to the idea of the 
survix al of traditional rights reserved to the inhabitants of the Kingdom over fishing 
grounds included in the 19^5 delimitation. . . . Such rights, founded on the vital 
needs of the population and arrested by very ancient and peaceful usage, ma\' 
legitimately be taken into account in drawing a line which, moreover, appears 
to the Court to have been kept within the bounds of what is moderate and rea- 
s<jnablc.” 

riic Court found In a vote of I(J to 2 that the method of delimitation was not 
contrary to international law\ and by 8 to 4 that the base-lines did not violate 
international law. 

Islands are generally treated as having their owm territorial waters.®* In the case 
of islands close to the coast, certainly if they are within twice the breadth of 
territorial w aters from the shore, the baseline for the belt of marginal sea is taken 
ro include the outer limits of such islands. I'lic American reply to the questionnaire 
of the Preparutorv' Committee for the 1930 Codification Omfcrcnce expressed the. 
view that “any naturally formed part of the carth’.s surface, projecting above the 
level of the sea at low' tide and surrounded by w ater at low tide, should be consid¬ 
ered an island.” 1 he report of Sub-Committee II at the Conference limited its 

-^^Sce, Ex pane Marincovicli, 48 Calif. App. 474, 192 Pac. 156 (1920); Middleton v. U.S.. 
32 F.2d 239, 240 (StU Cir. 1929); The /Inne, 5 C. Rob. 373, 165 Fng. Rep. 815 (1805). 
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definition of islands having separate territorial waters to those permanently above 
high-water mark, w hether artificially formed or not; but in determining base¬ 
lines took account of elevations above water at low tide as well as at high. 

Special problems arise in connection with bays. Clearly, a bay whose mouth is 
less than twice the breadth of the accepted limit of territorial waters (6 miles, if 
the tiiree mile limit is used) is entirely within territorial waters, e\en though it 
may widen so that there arc points within the bay more than the breadth of terri¬ 
torial waters from any p(»int on shore. Under some treaties all bays less than ten 
miles across have been regarded as territorial, and there is some disposition to 
consider this as growing into a rule of international law'. Siib-Commirtcc II of the 
1930 Codification Conference proposed that: 

In rile ease of bays the coasts of which hcloiiir m a siiiiiU stiirc, rhe heir of territorial 
waters shall be measured from a straight line drawn across the opening of the bay. 
If the opening of the hay is nmre tliaii ten miles wide, rhe line shall he drawn at rhe 
nearest point to the entrance at which rite vipening does nor exceeil ten miles. 

'The Sub-Commirtcc added that “Most Delegations agreed to a w idth often rnile.s, 
provided a .sy^stem were siniiiltaiieously adopted under which slight indentations 
would not he treated as hays.” I hc United States and rreiich Delegations proposed 
geomciric rules under whicli it might he deieniiincd whether or not a body of 
w'atcr is to be deemed a “bay.” Similarly, it w as proposed that w here the demar¬ 
cation of territorial waters around groups of islands resulted in small pockets of 
the high seas analogous in shape to bays, such pockets should be deemed part 
of territorial waters. 

.More important in practice are the so-called “historic bays,” wdiich, through 
estahlislicd usage and the assertion of rights without objection by other states, have 
come to be regarded as falling w*ithin the sovereignty of the coastal state, w’hatcver 
may lie ilie brcadtli of the entrance. Fur exain})lc, Delaw are Bay (some 10 miles 
wide at its entrance and 40 miles long to the mouth of the Dchnvarc River) has 
been regarded as .\nierican waters, at least since Attorney General Randolph ruled 
in 1793 that French seizure of a British vessel within the Bay was an illegal act 
done w-ithin neutral territory.*'^'’ Ihe Court of Commissioners of the Alabama 
Claims held that Chesapeake Bay (about 9;^ nautical miles w^idc at the entrance and 
170 miles long) was wdthin the territorial jurisdiction of the United States and not 
higli seas.-'^^ In Ocean Indnstries, Inc. r. Superior Court. 200 Calif. 235, 252 Pac. 722 
(1927), the Bay of Alontcrcy (.said by the court to be 18 miles across from headland 
to headland, 22 miles wide w ithin the headlands, and 9 miles in total depth) was 
held to l)c within the state of California. Canada claims IIud.son Bay, but the United 
States has asscrtcil that Hudson Bay is nor whoII>" Canadian w aters.”^ 

Si’i’ Hoggs, “Delimitation of the I crrironal Sc.i,” 24 . Uir /. ////7 I.. 541 l Li\ij;rdc of 

Sa/ior 7 s doniincin 19H)AM6. pp. 217-219. reprinrctl in 24 Avi. / .Im'l L. Sufip. 24S-250 (19?0). 

1 Ops. Atty Gen. .?2. 

&»Thc AlIcKajJcan. 32 Albany L.J. 484 (18861; 4 Moore, Arhiiratiom 4332; I Moore, Imcr- 
riational I.aiv 741. On Conception Ha\* in Newfoumllaiul, see Direct U.S. Cable (]o. v. .Vnglo- 
Amcrican Tel. Q»., L.R. 2 App. Cas. 394 (1H77), 

**^Scc 1 Hackwonlt, hncmatioiid /.Jir 700; rf. Halch, “Is I liulson Hay a (2ioseil or an Open 
Sea?,” 6 Am. /. Ivi'l I.. 409 t igij) am! “ 1 he lliulsonian Sta is a CJreat Open Sea,” 7 Ain. /. 
Inti /,. 546 (1913), with Johnst»>n, “Camula’s (^laiin to Hudson Bay and Hudson Strait,” 15 
lirit, y\B. Inti I.. 1 (1934). On hays generally, see 1 I lackworth. International 69HT12; 
Hurst, “The Territoriality of Bays,” 3 Brit. Y.B. Iml I.. 42 (1922 -23) ; Jessup, Territorial Waters. 
355-439 (1927); Harvard Research in International Law% “lerritorial Waters,” 23 Am. J. Inti 
L. Spec. Supp. 355-439 (1927) ; id. at 241, 265-275; 1 Hyde, International Lazv 468-482 (2d cd.. 
1945 ). 
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Of course lakes and rivers lying wholly within a state arc interior waters com¬ 
pletely subject to its authority. I'he Great Lakes are entirely within the jurisdic¬ 
tion of the United States and Canada, with no areas deemed high seas for inter¬ 
national law purposes. By treaty there is reciprocal freedom of navigation through 
the other’s w aters.^’^ 

Constitutional, rather than international law, problems were chiefly involved in 
the decision in United Stitcs v. Ciilifomia, 332 U.S. 19 (1947), holding that the 
Federal government rather than the Stare of California has control of the bed of the 
sea underlying territorial w aters. Douglas, J., reached this decision on the ground 
that the accjiiisirion of dominion and control over a three-mile belt of territorial 
waters resulted from action taken by the I'cderal Government after the inde¬ 
pendence of the United States; in consequence, “Not onl\' has acquisition, as it 
were, of the three-mile belt been accomplished by the national Government, but 
protection and control of it has been and is a function of national external sove¬ 
reignty.'’ In United States v. Louisiana, 339 U.S. 699 (1950), a like result was 
reached though I.ouisiana had extended its boundary out to 27 miles from shore. 
Douglas, J., again delivered the opinion, saying that “If .. . the three-mile belt is in 
the domain of the nation rather than that of the separate stares, it follow s a fortiori 
that the ocean beyond that limit also is. Hie ocean seaward of the marginal belt 
is perhaps even more directly related to the national defense, the conduct of foreign 
affairs, and world commerce than is the marginal sea.’' 

A like result was reached in United States v, Texas, 339 U.S. 707 (1950), despite 
the 1 exas claim that w hilc an independent republic her boundaries extended to nine 
miles from shore, and that upon annexation by the United States in 1845 Fexas 
retained its public lands, Douglas, J., delivered the opinion in a four to three de¬ 
cision, resting primaril>' upon the fact that Tex;is w as admitted to the Union on 
an “equal footing” w ith the other states and therefore had no greater rights over 
her marginal seas and the lands beneath them than did the other states. No differ¬ 
ence was made by the fact that Texas had in 1947 extended her boundary to the 
edge of the continental shelf.*'- 


WILDLNIIUS’S CAST 
I'nired States Supreme (’fuirr, I8S7. 120 U.S. I 

[ I hc Belgian consul .sought hal)eas corpus to obtain the release of a Belgian 
national who killed another Belgian national, both members of tlic crew, on board 
a Belgian \c.sscl moored to a dock in Jersey City. Fhc consul relied upon the treaty 

See VVclwtcr-AshlMirtun Trcary of 1S42, S Stai. 572, 1 Malloy's 1 rcarics 650; 'I reaty of 
Washington of 1871, 17 Srar. K61, I Malloy's Trearivs 700; Bfnirnlary W'atcrs Uonvcnrlfwi f>f 
Vm, 36 Stat. 2448, 3 Treaties, etc, of US, 2607. 

•‘This so-callcd “lidclands oil contrf>vcrsy'’ was discussed, prior to these last two decisions, 
in G. Ireland, “Marginal .Seas Around the .St.ires," 2 La. !,. Kev, 2.52, 436 (IWl); Coniiiicnt, 
“Conflicting State and Federal (Jlaims of I'itU* in Sul)merged Lands of the (Continental Shelf,” 
56 Yale L,J. 356 (IV47); ffardwicke, Illig and Paitcrscm, “ j he (lonsiitiirion and the Conrinental 
Shelf,” 26 'Texas L, Rev. 398 (1948); F^ricc Daniel, “ Texas’ Title to Snbinergeil Lands,” I Hay- 
lor L, Rev, 257 (1949). The United Suites v. Texas dccisi.m is discussed at length in a syin- 
posiiini in 3 Baylor L, Rev. 1 15-335 ( 1951), including articles by Roscoc Pound, J. W. Moore, 
C. C. Hyde, I. Graves, J. Hanna, and Price Daniel, as well as docuntents and the Joint Memo¬ 
randum in Support of Rehearing. 55cc also J. K. DcLay, Conimcnt, 50 Mich. L. Rev. 114 (1951). 
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of March 9, 1880 between Belgium and the United States, Art. IX of which pro¬ 
vided: “The respective consuls-gcncral, consuls, vice-c:onsiiIs, nrul consular agents 
shall have exclusive charge of the internal order of the merchant vessels of their 
nation, and shall alone lake cogni/.ance of all tldrerenccs which may arise, either at 
sea or in port, between the cajuains, officers, and crews, without exception, par¬ 
ticularly with reference to the adjustment ot wages and the execution of contracts. 
I he local authorities shall not interfere, except when the disorder that has arisen 
is of such a nature as to disturb the tranquillity and public order on shore, or in the 
port, or when a person of the country or not belonging to the crew, shall be con¬ 
cerned therein.” The Circuit Court refused to deliver the prisoners to the consul 
and remanded them to jail. On appeal to the Supreme Court. 1 

VVahe, C.J. It is part of the law of civili/ed nations that when a merchant vessel 
of one country enters the ports of another for the purposes of trade, it subjects 
itself to the law of the place to wliich it goes, unless l)\' treat)' or otherwise the two 
countries have come to some different understanding or agreement. . . . And the 
English judges ha\'c uniforml)' recognized the rights of rhe courts of the country 
of which the porr is part to punish crimes committed hy one foreigner on another 
in a foreign merchant ship. Kcifiiu v. Bell C,C, 72; S.C, 8 Cox C.C. 

104; V, Anticrson, 1 1 Cox C.C. 198, 2U4; SX , 1 ..K. 1 C.C. 161, 165; Regina v, 

Acy//, 13 Cox (>.(!. 403, 486, 525; »S.C. 2 l x. Div. 6>, 161, 213. As the owner has 
volumaril)' taken his vessel for his ow n private purposes to a place xvithin the do¬ 
minion of a government other than lus own, and from w hich he seeks protection 
during his stay, he ow cs that government such allegiance for the tin.c being as is 
due for the protection to which he becomes entitled. 

From experience, however, it w as found long ago that it would be beneficial to 
commerce if the local government w ould abstain from interfering with the internal 
discipline of the ship, and the general regulation of the rights and duties of the 
officers and crew tow ards the \ essel or among themseK es. And so by comity it 
came to be generally understood among civilized nations that all matter.s of disci¬ 
pline and all things done on board w hich affected only the vessel or those belonging 
to her, and did not invoh e tlie peace or dignity of the country, or the tranquillity 
of the port, should be left by the local go\'crnment to lie dealt wntfi by the authori¬ 
ties of the nation to which the vessel belonged as the law s of that nation or the 
interests of its commerce should reijuire. But if crimes are committed on board 
of a character to disturb the peace and tramjuillit)' of the country to w hich the ves¬ 
sel has been brought, the offenders have nc\ er by comit)' or usage been entitled 
to any exemption from rhe operation of the local laws for their puni.shment, if the 
local tribunals .sec fit to assert their authority. Such being the general public law^ 
on this subject, treaties and conventions have been entered into by nations having 
commercial intercourse, rhe purpose of w hich w as to settle and define the rights 
and duties of the contracting parties w'irh respect to each other in these particulars, 
and thus prevent the inconvenience that might arise from attempts to exercise con¬ 
flicting jiiiisdictions. 

rhe first of these conventions entered into by the United States after the adop¬ 
tion of the Coivstitution w-as w ith France, on the 14th of November, 1788, 8 Star. 
106 .. . Art. \'III of w hich is as follows: 

I'he consuls or vice-consuls shall exerci.se police over all the vessels of their respective 
nations, and shall have on board rhe said ves.sels all pow'er and jurisdiction in civil mat- 
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rers, in all the disputes which niuy tlierc arise; . . . \A'cll understood that the fiincrions 
hereby allowed shall be conlined to the interior <»f the vessels, and that rhe>' shall not 
take place in any case which shall have any interference with the ]>olice of the ports 
wluTe the said vessels shall be. 

It was when this convention was in force that the case's ol I'hc S,illy and I'hc 
Xc'ii'toj? arose, an account (»f \\ hich is given in Wheaton's Elcvicnts of Intcrnatioihil 
IaTvc (sd cd.) 15and iti 1 Pliilliinore's/w/c/7/a//V;;/j/ Liiiv (>d ed.) 4S4 and (2d cd.) 
407. 'f'hc Sally was an American merchant vessel in the port of Alarseilles, and 
The Xc'^'ton a x csscl of a similar character in the port of Antwerp, then under the 
dominion of France. In the case of The Sally, the mate, in the alleged exercise c»f 
discipline over the crew, had inflicted a severe wound on one of the seamen, and in 
that of The Scii'toti one seaman had made an assault on another seaman in the 
vessel’s boat. In each case the proper consul of the United States claimed exclusive 
jurisdiction of the olTencc, and so did the local niirhorities of the port; but the 
Council of wState, a branch of the political department of the government of France 
to w hich the matter was referred, pronounced against the local rrihunals. “consider^ 
ing that one of these cases was that of an assault committed in the hoar of rlic Amer^ 
ican shi[> Xe'ivfoo. by one of the crew upcui another, and the other was that <)f 
.1 severe wound inflicted b\' the mare of the American ship Sally upon one of flie 
seamen for having made use of the boat without leave.*’ I bis was clearly because 
the things done were not such as to disturli “the peace or rraiKpiillity of the port.’’ 
Wheaton's Elancun Ivt. La"^', 3d cd. 154. 'I'he case of The Sally was simply a 
quarrel between certain of the crew while constructively on board the vessel, and 
that of The Sen'tojf grew out of a punishment intlicrcd I)y an officer on one of 
the crew for disobedience of orders. Both were cvidcntl\' of a characicr to affect 
only the police of the vessel, and thus within the authority expressly granted to 
the consul l)y the treaty. . . . 

Next came a form of convention w hich in terms gave the consuls authority to 
cause proper order to be maintained on board and to decide disputes between the 
officers and crew, but allowed tlic local authorities to interfere if the disorders 
taking place on l)oard were of such a nature as to disturb the public rranqiiillity, 
and that is substantially all there is in the convention with Belgium which \vc 
have now to consider. I'his treaty is the law which now governs the conduct of 
the United States and Belgium towards each other in this particular. I'ach nation 
has granted to the other .such local jurisdiction within its own dominion as may 
be necessary to maintain order on board a merchant vessel, hut has reserved to 
itself the right to interfere if the disorder on hoard is of a nature to disturb the 
public trarKjuillity. 

... If the thing done — “the disorder,” as it is called in the treaty — is of a 
character to affect those on shore or in the port when it becomes known, the fact 
that only those on the ship saw it when it was done is a matter of no moment. 'Fhosc 
who arc not on the vessel pay no special attention to the mere disputes or quarrels 
of the seamen while on board, whether they occur under deck or above. Neither 
do they as a rule care for anything done on board which relates only to the di.sci- 
pline of the ship, or to the preservation of order and authority. Not so, however, 
with crimes which from their gravity awaken a public interest as soon as they 
become known, and especially those of a character which every civilized nation 
considers itself bound tn provide a severe punishment for when committed within 
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irs own juristliction. in such c.iscs in(]niry is ccrniiii ro be insriiuiccl ;U once to 
;iscerr;hn how or \vh)’ the thing was d<»ne. and the popular e\circmenr rises or falls 
as the news sjneads ami the facts bct ofne knou ri! It is not alone the publicity f»f 
the act, or the noise and clainoi- w hich attends it, that fives the nature of the crime, 
btit the act itself. If that is *d a char:uaer to aw.*kv.fi public interest when it becomes 
know n, it is a “disonler’’ ilie nature ot wliich is to aiTcci the cotnmuniry at: large, 
and consetjiienrly to invrike the power of the local governinenr whose |)eoplc have 
l)Ceii disturbed by w Ivat ^^'as done. I be ver\ nauire of such an act is to disturb 
the (juict of a peaceful commuiiiiv. and to ere;.to. in tlie language of the treaty, 
a “disorder’’ which w ill “disturh trantjuilliiy and [)iil>lie c‘rder on shoie or in the 
p(U't.'’ I he prineiple which governs the whole matter is this-. Disorders which 
disturb only the peace of the shipi or those on board arc lo be dealt w ith exclusively 
by tite sovercignrv of tlie liume of the ship, bur those w liicii disim h the public 
peace may l)C suppressed, luul, il need be. t!\e <»lienders punished hv the proper 
authorities of the local jurisdiction, it may not be ea:.y at ail times to determine 
t(» whicli of the two jurisdictions a particular act of disindcr belongs. -Much will 
uiulouhredly depend (»n the attending circumstances of the particular case, but 
all must ctMicede that felonious homicide is a siibiect bar the local jurisdictiori, and 
that if the proper ;iut!uirities arc |>ri»cecding with tlie case in a tegular W'ny, rite 
consul has no riglu to interfere to prevent it. I hat, acciudit^g to the petition for 
the habeas corpus, is the case. 

I'liis is fully in accord with the pntcrice in J nmee, wlicre the government has 
l>een (|uite as liberal towards foreign nations in this parricula.r as any other, and 
where, as vve have seen in the cases of I'bc .S./Z/v and 77;c .Vc-w/o//, by a decree 
of the Council of State, representing the political departnienr of ilu- government, 
the French courts were preveiiied from c.xercising jurisdiction. Ihit afterwards, in 
18.59, in the case of /a/Zy, the ntaie of an American nierchaniman, who had killed 
one of the crew and severely wounded aiuahcr f>n board the slup in the port of 
Havre, the (^ourt of Cassaiiim, the highest judicial tribunal v»f Trance, upon full 
consiilerarion held, while tlie Convention of 1855 was in force, that the Trench 
c<mris had righrlul jurisdiction. ... I OrKilan I)ipio7//,nic i/c Za Ma- (drh ed.), pp. 
455, 456; Sirey (N.S.), 185'>, p. IS9. 

'J he jUil^vh'iit of the Circuit Court is iiifirvied:''''' 

Note 


Compare 7 '. H ('he/o^, -46 IM. ) w ah L UJieJ Sf.ues Louh 

IS IM. 573 (b^^IOK In the < Z.V'Vg ease the I’hilipjhne .Supreme ('(Hin held that 

smoking opium on an k.nglish vessel ;inehortd two and a half miles fijun shore in 
Manila narl)or was an otTenee for whieh jiroseeuthMi iii rhe Philippines was proper. 
Distinguishing the l.aok Clwcc case in which rhe C(»un hail said rlv.u mere possession 
of opium on a bnvign merehanr vessel in territorial waiers did nor c»»n.srinite a crime 
triable locally, the (a»urr said: “But to sim»ke opium w irhin our territorial limits, even 
though al)oard a foreign meicliain ship, is eerralnl.v a hreaeli of the puldic order here 

«'^Fc)r the ease of The Sjlly aiul I'he reU-riVil see HnUctin ./ev i.ois ./< FTf/ipirc 

Francah, 4nie ser., vol. V, p. 602 (ISO"). I.nglish rransl.uion in (diarteris, “I.eg.d l\viiti<»n of 
Merehanunen in k'orcign Ports' aiul 4 crritorial W aters, I lirif. ) .H. hi: I J.. 4’'. (lOjO 21). 
On jurisdictiem over foreign vessels in i.>ori, see (di.irieris. fjp. cit. sup:a: Jessup, I erriiaiial 
Waters, II5-PH (IV27); 2 Cidel, Droit Inter national VtihUe de la \fer, 77 252; 3 U. 153 Jj, 
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cstablisiird, hcr.uisc it such ro j)nnli!tv iis ju'rniciMus ciTccis uiihin niir 

rcrritcrx 


CL NARD S.S. t o. ! I Al . v. All I.LON 
I iiirt'tl Si.ucs Sdprciiic (I '.S. lon 

1 Ten foreign eorponuiuns operating forcign llag vessels, and two iluinesiic cor- 
[xirarions, <»pcr;uing Ainerican-llag vessels, soiiglir injunctions against tlie tlircai- 
ened applicari(»n t)f certain pFovisions of the National Piohihiiion Act. All the 
shipv had long carried iiuovicaring liquors as parr id* tlicir sea stoi'cs, to he sold m 
dispensed u> passengers and ci’ew for heveiMge }hu[)oscs. 'Lhis v\as pcrmiiied l>\' 
the laws ol all foieign ports at which the ships omchcil, aiul letjuired 1)\ some. I he 
liquor w as purchased and taken on l)oard in foitign poits. Lhc DisiFici Court 
'yS.D.N.A .) refused the injunctions, both with lespect to fi)ieign shijvs in Lnited 
States territorial w aters, and .American ships (>n the high seas. These decisions w ei e 
aflirmed ^w itiF respect to United States Ht s itoria! w aicis. hut rc\ eiscd as to Amei i- 
can ships outside such warci's. | 

\’anDj:v\m tat, J.: Ocioi)cr I92J, the Attoniev (ieneial, in answer to an in¬ 
quiry by the SecretaiN of the rreasmy, gave an opinion t(» the ctfecr that the 
Naticmal Pi'ohibition Act, construed in connecrioi^ with the Lighteenih Amend- 
menr to the (ionsrirunon. m-.ikes it unlawful la) for any ship, wlieihca’ domestic 
or foreign, r<i bring int<; territorial waters of the United States, or to carry while 
within such waters, intoxicating liquois intended for beverage j)ii!'jM)ses, wheihei 
as sea stores or cargo, and (b) f<;r any domestic ship even when without those 
warei’s to carre such licjuors for such j)urp(jses either as cargo or sea stiues. 1 he 
pF'esident theieupoii dii'cctcd the prepai'ation, promulgation and application of 
new in.sfi'iictions conforming to that c()nstructi<»n of the act. . . . 

W hile the c</nsrruccion and apj)Iication of the National P] (diii)irion Act is the ul 
tiinarc njartei in controv eis\\, the act is so closclc related t(» the I'ighteenrh Amend 
ment, to enforce whicii it was enacted, that a right undci'standing of it involves an 
examination and intenqueration of tiie Amendment. The first sectitm of the latter 
declaics. 40 Star. 1050, 1941 : 

Sc-ction 1. After mie year lr(»in the ratification of this aniele the manufacture, sale, 
or rrar*iS[>ortaiion of inoexicaring licjuors within, the- import at if )n rherof into, or the 
exporrarion thereof fpMu, tIk* United States aiul all territory' suhieer to the jiirisdicricMi 
rhcTCof for l>c \i rnet; purposes is herehy pn?Iiiliiud- 

These words, il taken in tlieir ordinarv sense, are very plain. . . . 

X’arioiis nteanings arc sought to be artribiited to the teiin “territoiy” in the 
phi'asc “the United States and al! tciTitory subject to the jurisdiction tliereof." \Ve 
are of opinion tivu it means the regional areas—of land and adjacent waieis- 
over which the United States claims and exeiciscs dominion aiul control as a 
sov ereign pftw er. . . . 

It now is settled in the United Stare.s and recognized elsewhere that the territory 
suhjcct to its imisdicrion includes the land areas under its dominion and control, 
the ports, harbors, bays and other enclosed anus of the sea along its coast and a 
marginal belt of the sea extending from the coast line outward a marine league, or 
three geographical miles. ... Thi.s, we hold, is the territory which the Amendment 
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ck’siijnincs :is its field of opcr.uion; and the designation is not of a part of this terri¬ 
tory l)iir of “air’ of it. 

I lie defendants contend that tlie Ainendnicnt also co\'crs domestic merchant 
ships outside the waters of the United States whether on the high seas or in foreign 
waters. liur it d(K‘s not say so, and what it does say show^s, as we have indicated, 
that it is confined to the ph\ sical territory of the United States. In support of their 
contention the defendants refer to the statement sonietimcs made that a merchant 
ship is a part f)f the territory of the country w lu)se flag she flics. But this, as has 
l)cen aptl\' observed, is a figure of speech, a metaphor.'** ., . Tlie jurisdiction which 
it is intended tc» describe arises our of the naticinaliiy of the ship, as established 
h> lur d(Mnicile, registry ntul use of the flag, and partakes more of the character¬ 
istics of [>ersonal than of territorial sovereignty. ... It is chiefly applicable to sliips 
on tlic higli seas, where there is no terriroriaJ sovereign; and as respects ships in 
foreign Territorial w aters it has little application l)C\ ond wdiat is affirmatively or 
tacitly permirted In' the local sovereign. , . . 

1 lie defendants luriher contend that tl.e \mendment covers Ku'cign merchant 
shi[>s w hen witliin the territcirial waters (;f the United States. f)f course, if it were 
trtie that a ship is a part (»f the territory oi the country whose flag she carries, the 
contention w (»iild fail. Ihir, as that is a I'lction, wc think the C(»nt.ention is right. 

A merchant ship of one country voluntarily entering the territorial limits of 
anotliet subjects herself t(j the jurisdiction of the latter. The jtirisdicrion attaches 
in \ irrue of her presence, just as with other objects within those limits. During her 
stay she is entitled to the {protection of the laws of that j)!ace and correlarivcly is 
bound to yieUl oliedience to them. Of course, the local sovereign may nut of con¬ 
siderations of jnihlic policy choose to forego the exertion of its jurisdiction or to 
evert the same in only a limited wa\-, but this is a matter resting solely in its 
iliscrerion. . . . 

In principle, tlien'bue, it is settled that tlie Amendment could be made to cover 
boifi domestic and foreign merchant ships w hen wurhin the territorial waters of the 
United Slates. And we think it has been made to cover both when within chose 
limits. It cotiiains no e\ce|)tion of slii{PS of either class and the terms in w hich it is 
couched indicate that none is intended. Such an exception w'ould tend to embarrass 
its enforcement and to defeat the artainmeiu i>\ its obvious purpose, and therefore 
cannot reasonably be regarded as implied. . .. 

\\-itii tliis understanding of tlie Amendment, we turn to the National Prohibition 
Act, c. S5, 41 Seal. ?()5, w Inch w as enacted to enforce it. , . . 

As originally enactcil the act did not in terms define its territorial field, but a 
supplemental pro\ ision afterwards enacted declares that it “shall apply not only 
r*) the United Slates hut to all rerrirorv subject to its jurisdiction,” which means 
that its field coincides w ith that of the Tighteenth Amendment. There is in the act 
no provision making il afiplicable to domestic merchant ships when outside the 
waters of the United Stares, nor an\- provision making it inapplicable to merchant 
shi|)s, either ilomesric or foreign, w hen w ithin those w aters, saN c in the Panama 
Uanal. Uheie is a special pro\isii»n dealing with the (’anal Zone which excepts 
“liijiKjr in transit through the Panama ('anal or on the Panama Railroad.” I'lie ex- 

**•1 See in rc bain Alow, K.Jd 951 (Lilil., l‘^27), hoKlin.e: that the vhild or foreign 

parents born on an American mercham vessel on the high seas w.is not an American citizen 
liecausc not “born in the United States.” 
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ccption does not discnn]in;Uc between domestic and foreign ships, but applies 
to all Ii(|uor in transit throiigli the canal, whether on domestic or foreign ships. 
Apart from this exception, the provision relating to the Canal Zone is broad and 
drastic like the others. . . . 

Examining the act as a w hole, we think it show s very plainly, first, that it is in¬ 
tended to l)e operative ihroiighoiir the territorial limits of the United States, with 
the single exception stared in the (!anal Zone prov ision; secondly, that it is not 
intended to applv* to domestic vessels w hen outside the territorial w'aters of the 
United States, and. thirdly, ih.u it is intended r(» apply to all merchant vessels, 
w hether foreign or domestic, w hen ithin th(»>e waters, save as the Panama Canal 
Zone exception provides otherwise. 

In so sa\ ing we do not mean to imply that (.ofigress is without power to regulate 
the conduct of domestic mcrcluuu sliips when on the high sea.s, or to exert such 
control over them vvlun in foreign waters as Tiiav be affirmatively or tacitly 
permitted Itv the territorial sovereign; for it. long has been settled that Congress 
docs have such pow er over them. ., . IJut. we do mean that the Xational Prohil)ition 
Act disclo.’;e> that it is intended (»n!y to enUuve the highreenrh Amendment and 
limits its field (.‘f oi.'erarion. like that of the Aineiulmeni. to the lerritoiUil limits 
of the United Slates. 

I he plaintiffs invite aticmion. \(t data siuwving the anti(|uity of the ]>raericc of 
carrying intoxicating !}(|iiors for beverage purposes as parr of a ship’s sea stores, 
the wide c.xrent ()f ilte ]u*acricc and its recogniiir)n in a congressional enactment, 
and argue therefrom ritat neiilier the .Xmciulnienr nor the act can have been in¬ 
tended to disturb that practice. Bur in this t.he>‘ fail ro recognize that the av’owcd 
and obvi(jus purpose of boih tiie Xtt.tndmetu and tlic act was to pur an end to 
prior practices respecting sucli hbjuors, even though the practices had ilie sanction 
ol antiquity, g^eneraliry and siati.iior> rcc<»gnirion. lake data could l)e produced 
and like argiimenrs ndv aticed !i\ manv wliose l>usini * >. recogni/cd as lawful rherC' 
totore, was shut down or curtailed bv' the change in national ptdiev. In principle 
tlie ])!:iinrifrs' situation is n<u. dilTert.nt tnun that of ilie innkeeper whose accus¬ 
tomed priv ilege of selling liquor u» his guests is taken away, or tint of the dining- 
car proprietor who is prevented from serving liqii(»r to those who use the cars 
w hich lie operate.s to and frt; across our nonhern and southern boundaries. . . . 

It tlicreforc: is of no importance that the Ihjiiors in the plaintiffs' ships are car¬ 
ried only as sea stmes. Being sea stores does not make them liquf)rs anv the less; 
nor docs it change the incidents of their use ns beverages. Bur it; is of importance 
that they arc carricil through rl\e territorial waters of the United States and brmigln 
into its ports and harfiors. Mu’s is probibired fianspcutarion and importation in the 
sense of the Amendment and tin act.^*‘ 


Satherlarui .ind AK KevioM-.. jj.. (i-v.-iiteJ.. Tor Hu; h.ieKtuounJ r»f this r.i\c. set* I Ihuk- 
Di^cs! ol /.j— r/iS '171. 

Cf. Hn»v. ji V. !i( MIC. lln\c. IS^ (U..S., !H5Z>), luilJiii'.v ih.w \Uv. p;iu-ni Ja'vs slioulil nor 
he eonstme*! To app'.v ro a H. \ ii v rui a Frenc h vessel in AiMcri( ;i»j Ternrorial w .ju rs, wliieli 
Jevicj mIIcluo r«> infiitiLc an American parenr. Srr also Soarht.irn S.S. Co, v, Dillon, 2^2 
U.S. Ms lioldinL" iluit United Stares laws rc'-'.Uilinij pavnufi! oi scmmicii’s w.iccs applied 

To seamen on a Hrirish vessel in ati .'XmcTiran port. 

On iuiT.ilii lion over p*.if.. see pcneralK J I lai k\'o»rHi. 'd !nii riuitioiial 2ilZi 
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W'hcMi the Seeretnry nl Sr.nc hrouKht this ilecisimi rind I rensm v' i-eij:nl;itif»ns t'anyintj 
It our to the nttenrion of the foreign missions in Uashlngron, the Diinish Minister Vi- 
spoiuied on Juiie 1, 192 1 thnf tlie Dunish i^'nreign Ministry said that “r(i prohiitir Danish 
vessels from ear tying nleoholie li<iiiors (not ifuemieii for iinpoi r;ni«>n into ihc' I niteil 
States) inside American territorial waters wonld in their opinion be contrary v, the 
international usage and practice, as heretofore acknow Icdgeci and follow ed, w hicli nor 
only have recognized any mere passage through territorial \‘vatL-is as ino/iensivc hut 
also consecrated tlie iionexereise c»f iurisdiciion within leniroria! waters over f<.»rcigii 
merchani ships v^hich call there, as long as these x^ssels do not disturb tlie jjcace and 
order inside the foieign territeww Similarly the baliaii i.mbassx' mi .Mav J92' 
replied that: 

The Italian (io\ermnetit emphasizes rhe general principle of International Daw 
and Comitx according to w hich the exercise of the iui isdiciional power b\- a Nation 
in its lerrirorial watt is finds an ailetinaie liniiiarion in the right of otlter (Jountries 
to the freeilom (.f commerce anil navigation. 

In tlie opinion ot His Majesty 's (iovernmenr sue!) a limir is dearly indicated bv 
rhe existing )u,ic(icc among Nations, accorihngti* wlni'li :i country (hx'S not exercise 
its jurisdictional power on foreign ships mrering it'- territorial waters unless in 
matters in\oi\ing puesiions of peace «»r dignity foj- rjie c*»‘mtry or distur!>iiig fniblic 
orticr. ^ 

Siiniliir pnwsrs were iiiiule 1)\' Ikhtium. (.'reiu Krir-.iiii, Mexieo, Netherlaiifis, Norway, 
P»>rrug:il, Spain, aiul Swclcn. See )V2? I or. Mi l. i. n-; ct u Note ihe eonncctiim of 
tills Siipreine (loiirr Jeeisioii uitli rlie i.i<|iior Trearies" diseiissed pp. •l()2-40rt, infrj. 


I NIKS IN l)ISrHF.SS 

I'M'I I l> S I A I I S ON I’>r.ilALF OF 
K A FI'. A. MOFF, AIXMIC. \ . CNi rFI) Ml XICAN STA J I S 

Cieneral (‘laims f aimmi.ssrc»n, !92'/. 0/7,v//V;/:.v (1929), p. 174 

[In January ISS4 (lillurt Dui.iy, tnaster. loaded a small Aniericau schooner, tlie 
Rchcccn, at a J.ouisiana port with six cases of nicrciiandi.se destined for Brazos 
Santiago, 'Texas, and a consignincnv of lumber for 7‘anudco, .Mexico. It cleared for 
Santiago, 'I’cx.is, and w hen it reached a ])oinr off this port the wdnd and ride were 
so high tliat entr\' w as un.safe. M'hile l\ ing off and w airing for a chance to enter, 
on l‘‘ebniary I a the w ind from the north became so strong and .sea so romjh that the 
Rchcn'ii was driven far south and when liie wiiul aliared was in a disabled and 
unsafe condition off the .Mexican port of Tampico. With the concurrence of rhe 
crew, tlie mnsier entered Tampico as the nearest place of safety. 1'he vessel was 
leakitig badly, her standing rigging had been torn away, her caltin w indow s were 
broken, and the c«)oking stove broken so that it could not be used, l-poii crur\- 
rhe master notilied the American Consul, anti the Ale.xican Customs autltorirics. 
The master was arrested on a charge of artempt to smuggle, confined 2S hours, 
then tried and actpiittc d, and again arrested. I Ic.n y penalties were assessed against 
the gfjods imported, and the \ csscl, and the Rcbcci ii ami its cargo sold by order of 
the court. The proceeds were used to satisfx- the claim of the Mexican 'Treasurv. 
and the surplus di.striburcd to certain /Me.xican customs employees. Repeated pro- 
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rests were ni;ulc l>cforc the AmericMn C^hisuI. l);iseil on tlu- f;u:r tiv.ii the cnir\ 
\\';is in distress. 'The Unirod Sinres now hrongin ;) elniin -.ijj^innsi .Me\ieo in ilu 
.nnoiinf of Jin.iK)!) w irli interest, j 

\m isi n. I .S. < ^)!nniisisoner (loi tlu* iin.ininums ( .niiiinissioij): In the Iieht of 
the j!!ei.i.tiions hiielly smnin.in/evl ;il»o\e. the I'lined St;iies < (»nteM<ls ' I ), th:n the 
decisioii (»;' the )iidi^e in e<»ndeniiinn 4 tlu* \essel :ni«l e:iiyo w :is nt x .iri.nu e w ith the 
Mexienn l;u\ ;ipplie:il)lc to t!ie e;is..-, ;ind < J ), rhnt the \essel luviiu! enierec! I ninpico 
in distress, w .is inmiiine I’roni the loe;il jurisdiction .is rej^-.irds the iidniinistiMtion 
of the ioC'.i! customs Liwn. On hehnlf of .Me\ico it was contended that the judge 
proper!)’ -.ipplied the local law, and that no iaiilt can l>c found with lus decision 
With reliance on the opinion of the Mexican iutlge, it was argued that it could not 
he said that the law w ilh respect to ilisirt ss apjilied w hen a vism ! entered the port 
for w hich it was liouiul, .iiui »h;ir, in eiew of the ch.aracter of the ship’s papers, there 
was reason to supj^ose than the ship*: \o\age diil lun incliuie the |»oit of IJia/os 
Santiago, jr was aiso argutd rlian exidenee did not show the diip >o he in such 
a condtrion that it could i»e lorisideivd to hv in vlistres^. It was fmihcr areued th.it 
in the light <»f the* evidence n! internatmnal law. it could !U‘t he said tliat a.t. the 
time oi the seia.ure o| thi' eessU rlK ie <. M^tcd a rule ol intt rnaiiona.1 law w ith ri-spect 
to d 1st.less. . . . 

It is Ol croiir.'.e well csrahlished that, when a inercliani \es;^e! helon!.i,nL> to om 
iv.ition (.nters tlie territorial waters of another nation, it hecotnes anien.ihle to the 
iurisdiction of the latter and is siihjeci to its laws, except in se. far ,is tre.ilv stipu 
lations may relieve the vessel from tlie i>peraiion of loc.d lav\s. ()i^ il,.,- ,,:lu r hand 
fiicre api'iears to iie general recognition among the nations of tlie wmld uf wii.u 
max dou!>tle.ss he considered to he an exception, or perhaps it m.:\ i)e said two 
exceptions, to this general, fiinda:nental rule of suhiecfiim to lot.ii jniisdiction 
over vessels in foreign ports. 

Kecognitiem has lieeii givi,n to tiie so-c.dleil riglit. of ‘'innoccui. pissa'je*’ fo: 
vessels Through tlie maiitime heli in so f.n* as it forms a part of tlu* hich seas foi 
intern.iticinai rral'ljc. Similarly, recognition lias also lieui giveti - - pei haps it mav 
l)e said 111 a ni<»re c<»ncrere and emidiatii manner -- to the immimiT v of a sliip w liose 
presence in teri iioriai w aters is due to a superior force, d he ptiiu.ipks v, idi respei't 
to the status of a vessel in “distress' find recognition hofli m domestic laws aiui 
in intei national law . l or numerous. inierestiiTg precedents of both domestic court.^ 
and international court.s, see .Moore, Diiyst. \’ol. II, p. c/ s-ij; [essup, VV.ic 
Li/i:: f/f Territorial If and Mariiiitic }iiri>d!Ct}ou, p. 1V4. i t st .f. 

Domestic courts have Irepuenilv considered pleas of distress in connection w itli 
cliarges of inlringeiiicnt of customs laws. . . . 

I he enlightened jnincifile al comitv w hicli exempts a merchant vcs.el, at least 
to a certain extent, from tlie operation of I<»cal laws lias been geiieralK' stared to 
apply to vessels forced into port hv' srorni, compelled to seek lefiiue frjr vital 
repairs or for f)r(n isioning, or carried into fxirt hv rnutineers. It h:is also been 
asserted in defense of a charge of atfeni|)red lireech of hlockade. It was asserted 
l)y as early a writer as X'atrel. 'The LiVU’ of \'atiotts, p. 12S. In the instant case w v 
are concerned simply with distress said to have been occisioiitd hv violent wc.aiher 
While recognizing the general principal of ininuinity of vessels in di.stress, domes¬ 
tic court.s and international courts have frc(|iient-y given consideration to the 
(juesrirui as to tlie degree of necressitv pninipring vcivsels to seek refuge. It has been 
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s:ii(l that llic necessity iniisr he indent, h srenis possible to lorniiilate certain rea 
sonahle concrete criteria n|>plicaliie and cc»ntroliinu in the instant case. Assuredly 
a ship fionndehng in distress, resulting either from the weatlicr or from othei 
causes affecting management of the vessel, need not he in such a c'ondition that 
it is dashed hel|)lessly on the shore or against n»cks hetore a claim ol distress 
can properly he invoked in its hehalf. I he fact that it ma> he able to come imt. 
port under irs own power can ohviouslv nett he cited as conclusive evidence that 
I he |)le:i IS imiustifiahle. It a capla.itt delayed seeking rctuge until his ship \^ as 
w recked. ol)\ iously he would not he using his lust judgment v. itli a view to the 
preservation of rlu ship, the cargo and the lives of people oii hoard. (.'learly a.i, 
important consideration m.i\ he the determination of the ipitstion wiieiher rhe»e is 
an\' evidence in a given ease of a fraiidnient ai!f;mj>i to larcinnxenl laws 

Aiui even in the alisence of any such ariempr. it can prohahiv he cf)ire( tlv said 
ih.it a mere matter of convenience in making repairs oi' in avuidinii a nuMMire oi 
dilliciiliv in navigaiion can not justify a liisiegatai of l(K*al laws. 

I he l\i/H iWi ditl sail inio ! ampic'o. ohstrvi I hy the iLiilge w ho condemned 
fhe vessel, under its own p<iv\ei‘. However, it did not inter the port until after it 
iiad lor three vlavs. m a crippled condiiion. been I'ontcnding with a storm itt an 
.iticm[>t to cniei ihi poia .it isra/os Santiago, 1 c\as. it is thciclorc ccriam tint the 
vessel did not h\ choice ahandon its arrempt !•> make port at thai place, hut om'v 
ln ciiUM act(iiding to the ticsi judgment ol the captain and iiis crew 'ihsoii.iti’ neces¬ 
sity so riiiuireii. In such a case a c ipi tifTs nidgmcnr woiiKl scarc'clv s-.-em siihicci 
to »piisnon. It may also he concludcil from the e\idcnce in the case that a well 
gtonnded apjnehension ol the loss oi rise vc'sc! :md c.iigo mul persons on l.ioaid 
p:niu’pted the captain to (urn south towards I’ainfiico. It was argued in hchalf ol 
(he I'nitcd Sratis tli.ai nrulcr the lamditions of rhe weathci' it could he assumed 
tliar no cither port of refuge was available. And even if sucli were not the case, 
th re wtuilil seem to he no reason wliv reluge should not liave heeii si^ught at 
l imivico. riie fait rliai rhe sinp had cargo tor ih.u place in aildition to that 
co'isignid to lira/OS Santi.igo. did not make the former any less available as the 
port ol refuge. It may he concluded fiom the evidence that tlu: cajnain had ni. 
intent to perpetrate a fraiul on Mexican customs laws. Imiecd his acijuirrrd on rlu 
criminal cliargc prcfcried against Itim apju'ars to he concliisive on that point, even 
if then were no other evidence hearing on the matter which there is. it may als(. 
I)( concinded that tlic captain havl no intent merclv as a matter of convenience 
to llont Mexican laws. This very small vessel had hecn driven iieUue a strong north 
w iiul. Its cabin Itad been damaged; irs pimijis had been huoken .md repaired; rlu 
c<M)king stove on ihe vessel had hecn rcntkred useless; there were one and a hall 
to two leer of water in the vessel, and it had been leaking. 

It was argued hv couiisc! for the laiitcd Stales forcefully and at cmtsidcrahlt 
length that the Mexican jiulge in condemning the ship and cargo misa[>[dicd .Mexi¬ 
can law.... W haicvcr ma\ he the met its of the contentions adv anced, it i.s unnee 
cssarv i<i di.sciiss this aspeci of the case in view o\ the conclusions reached hy the 
(Commission with tispcii to rlu* iaindiii»>ns uiuii r which the vessel entered ram 
pici>. I he ship cntin d lhe port of l .mipico in dist n ss, and the sei/.me of both tlu 
vessel and caig*) was wrong!til. . . . 

rhe I 'nited .Mcsican States shall p.iv to the L’nited Slates of America on hehall 
of Kate A. I lolf the sum of with interest at the rate of .six per centum per 
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anniiiii from A})ril 24. 18S4, ro the d;itc on w liich the last aw ard is rendered In 
rhe Commission."'' 


iNNota.M' I’Ass.wa' 


CO.\lP.\Ni.\ D!- N.W I t.AClOX WCIOWI. tPWA.MA) v. 

sr \ ri s 

American and l’a:iai)iani.in fieiieial (dainis .Arliitration, 193!! 
Mlint's Rcnnrr, 76.^. SI2 


iM HI) 


I In 192.' a coIli.si<»n (.KCiinud bet ween the cl.iiinani Rinaiii.inian company’s vessel 
D.ri'iJ. and the .\merie:in (I'etieral Fetn»!eiini (V»rp. vessel Yorl\i l.i/hi.L and in 
.1924 claimant sued the (. jeneral IVtrnleum Ca»rp. in t he I\inamanian (‘(.nirts. alleging 
tliai the datiiagc w as caused b\' negligence ot delendant’s x es.sel. I lie Supteme 
(anirr of Panama affirmed judgmenr for claimant, imr as defendant w a.s serx ed only 
l.w publication this judginenr xvas nf»r recognized in the (^anal /one courts, and 
defendant had no property in Panama. I’ifreen da\ s after atfirmania. of the Pana¬ 
manian jiidgmciu. defeiulanr coiporaiion filed a libel re/// in tlu: (!anal /one 
against the the vessel ’neing arrested while passing i!u*f>ugh (ianal Z(»ne 

w aters, fhe IXrjiil was released (»n bond, and the two companies reached a settle¬ 
ment under w hieh Ciuneral Petroleum C]o:*p. paiil the Panam.utian company a sum 
of numey, the suir was dismissed, and the Pan.imaniatt iiidgment cancelled, (daim- 
ant Pananianinn conipanx a-.serted that, the arrest of the lliviil u’as illegal, and 
forced it into a settlement which it. oriierwise would not have agreeii to. | 

VanI Ii rcKi Ki Pres, ("om.m., and Root, Onnm.: 'The assertion that tlu: arrest 
w as lieyond the jnrisdiciion (;f rhe District Court jof rhe (.lana! /aaie! is based on 
\\\() rheoiies, lirsr, tivu tiie arre.s! Ujok place outsiile of the territorial waters of the 
('anal Zone and. .second, that ilie Ihvlii was e.vercising the right of innocent passage 
anvl w as therefore imtmine from arrest, even if w ithin (ianal Zotie waters. 

A pieponderance of the evidence before the United States District (iouri showed 
tli it the arrest of the /Arc/./ was cfTected w ithin a few' iuindred \ ards of riamenco 
Irdatid. . . . 

. . . liotl'i tlie Islanvl of I'lamenco and the point at. w hich the was arrested 

arc w ithin tlic >-mile limit according to rhe ordinary ruli:s for measuring rerri- 
tf>ria! w-'aters. . . . 

W'e now turn rr» t!ie <]uestion raised hy rhe asserriim that the D.nid slumld have 
heen excinpted from arrest under the rule of innocent passage. :\u e\hausii\e 

txirrv'.pcT'.dt:nec- uii rlii;-. t a-.«., sur 2 . fnix i it.vi’/i-.n 1.^:: M'l' Ms. (.)n < ini v in 

sti; 2 M.iekvvMnli, hitcnutiionjl I xiv 2”7 2.s/; 2 AliMur, Inurtuvioitjl I in:- 

Jessup, "I i rriif.nlai \i\ifcrs ' I'/r j PM jnS. An»inv du- e.ise\ «lisi iiS'.i il in iIu'm. iffenaiccs, sec 
I he Xezi' Yftrl:, ' Whe.aTon fl.sjs/, arti'iiipr tt» impinr in violation of Niinintcn fuirse 

Al t ni’ IS<N, ( ..ises f»f V /r Coif.'et^ 1 hr mim] V (••.- (.'n'ftlc, all invulv irifr AnK r ican sliips 

uarrvint.' .‘.lav<.•*>, eojnine !>>' disiress wiiliin rhe iii'iMliciion f»f Jiiirisli West huiian hJands, an<I 
inr.erkrvnvf In local jiurlifnirii s vvirli slaves on l)o:ii(i; '//.’ ■ /’. 2'/< Foif. ^S.l). Ida. 

192'), vv.ssL'i hy one of t revv' jiimI two oilier persons anil hronyht. in against will of 

• iflicers and crew, with licpior on hoard; Shif) M.iy t.'. V/\/7/i:, |I9>1} ? I).I..R, I^; and 

United States v. Sullivan^ 2/> V.2c\ 60/i f5tli Cir. JV2fi) 
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research was made into the authorities upon this (|ucstion by the Agents, and the 
point was argued with great thoroughness. 'I he general rule of the extension of 
s(»vercignty ovT.r the 3-njile zone is cicarlv established, f ,\cepti(»ns to the complete 
ness of this sovereignt\- should be supported In dear autliority. 'I lieic is a clear 
preponderance ol authority to llie ellect ib.n this so\ereignty is ({ualified by what 
is known as the right of innocent passage, ami that this (]ualilicati<»n forbids the 
sovereign ac:tiially to prohibit the iitfiocent passage of alien merchant vessels 
through its territorial waters. . . . 

T here is no clear j)rcpondcrancc of authority to ilie dfect that such vessels Avhen 
passing through territorial w aters arc exempt from cisil arrest. In the absence of 
such authority, the Commission cannot say that a cmmtrx' may not, under the 
rules ol international law. assert the right to arrest on civil process merchant ships 
passing through its territorial w aters. . . . 

riie Commission decides that the arrest of the Diivid was not in excess of juris¬ 
diction and therefore that the claim must be dlsallnwed. 


Noir 

Mr. Alfari», the Pananiaman (lomiMissi<*ncr, dissenting, said: 

I am not in accord with this <roncliision of the maioriry wlticli is contrary to the 
vi r>' nature of the right of ittnoeetu passage and which ecutsiderahly abridges it and 
di»es not seem it) he based uj-ion creditable authorities in intLrna*dt)nal law. . . . 

Ji is proper to point out also that the clain ani d<»es not maintain that absolute 
imnniniiN' exists from the iurisdiction of the lirrtaral authorities; that it docs nor 
allege, for example, hek of iurisdiction in the case of art od’ense committed within 
territorial waters in the course of innocent passage, alihoiigh some writers deny 
jurisdiction eN en in sucli cases. 1 he claimant also accepts tltar the ship is obliged to 
comply with orders and maritime regnlations which contiihute to the safely of 
navigation, or that are of a sanitaty or police character. 'Fhe claimant maintains only 
that in case of a civil action giow ing out of a collision occurring previousls' beyond 
the iurisdiction of the ]itt(*ral authorities, the Inner were without jurisdiction later 
to interfere vNith the passage oi the .same slut) by means of a civil suit nor afTccting 
in any way territorial sovereign interests. 

This decision is cririci/ed by Jessup, **( isil Jurisdiction over Ships In Jnr*occnr Pas¬ 
sage,” 27 Am. /. lijrl /.. 74" { ^); and by ^orchard, “The I nited Stares-Panaina Claims 

Arbitration,” 2^> Am. j. Iml I.. at iU> (iy'5K 
In the case of Tl.h Ship “/). ('.. M'hiwcy' i\ I'hc Si. CLiir C.o. ct a/., 38 

Can. Sui). Cr. 303, 311 (1^07), a proceeding in r. m against an American vessel arising 
out of a collision between two American ships in the ]H»rt of Sandusky, Ohio, the 
Supreme (a)urr of (Canada, reversing :i invlginenr <4 rlie T.xchequer Court ( L oronto), 
held that an Anieriean vessel bound from one American port to another and passing 
through the boumlaiy waters between the I nited States and Canada made free to both 
nations under the W chster-Ashbiirion Treaty of 1842,'*“ was not within such Canadian 
control while on the Canadian side of the l)oundary as to he subject to arrest. Judge 
Davies said for the court: 

. . Jurisdiction only attaches over the res when it comes or is brought wdthin the 
control or submits to the jiirisiliction of the court and ni>t till then. Such jurisdiction 
does not exist against a .sliij) passing along tiie ct'a.sr in the exercise of innocent passage 
or through channels or arms (»f the sea which, b> international law or special convention, 
are declared free and open to tlie ships of her nationality, nnles.s expressly given by 
srarute.” 

8 Stat. !f72, 1 Malloy, I'n^nics 650 (1<^I0). 
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In the Soc:(»n(l (Committee of rhe Haijue CodificMtion Conference of 1930 tcniarivc 
flpprov'al was triven cerrain draft articles concertiine: innocent passaj^c, in whicli it 
u as declared that: “Passaeii' is not innneent w hen a vessel makes use of the territorial 
sea of a coastal stare for the purpose of doinir aii>' aer preiudieial i«» the seeurifv, to the 
public policy or o> the fiscal int<nsts dj that state”; wiili the (|unlni<'atu»ti, “A cirastal 
state may put no olistaclcs in the way ol the iniuHcnt passaj^e” ol forci^tt vessels other 
than \var ships. 

Article 6 proviiled that: ‘‘lV>rei; 4 n \essels exercising the right of jjassage shall ct»mply 
with the laws and regulations enacted in ct»nformii\‘ with international usage by the 
coastal stare, and, in particular, as regards: (a) the safety of traflic and the proreetifut 
of channels and buoys; (b) the protection of tlie waters of the c(»astal slate against 
pollution of any kind caused b) ^ essels; (c) the protect i»>n of the products of the lerri- 
r<»rial sea; and ^d) rhe rights of fishing, sluu>ring and analv>ga>us rights belonging to the 
coastal stare, d'he coastal stare max' not, however, af>}>Iy these rules or reitulations in 
such a manner as to discriniitMte between fo’eigii vessels of dilTeivnt naiiotialiiies. 
nor, save, in matters relating to fislting aiul shooting, between national vessels and foreign 
vessels.” 

Article S’ provided rliar rite cuasral >(;Ue r.iigiit rake no steps on lH»ard a foreign 
vessel passing ritrough irs waters t<» :irresr a persot'i or investigate a crime committed 
on l.)o;ird during passage, unless the c«»nsetnietu es v»j rhe crime estraui bev f»nd the vessel, 
or the crime is of a kind to disturb lite jn ace «>! tlu* coimii v, or ilu assistance ot local 
authorirics has been reciucstcd bv the captain or fiis cotisul. 

Article 9 provided that: “A ct>astal state ma} not ;i?resr nor divert a f<»reign vessel 
passing through the territorial sea, for the jvitrpose of exercising civil iurisdiction in 
relation to a person oti brjaiil the vessel. A coaNi;il state inav nor levy execution against 
or arreit tlic v'esscl for :!ie purpo:w <if afi>' civil |)ioceedings save onlv in respect of 
obligatio.ns <»r liabilities incurred by rhe vessel itself in the c<»urse of or for rhe pijri.)ose 
of its voyage rlirough the waters of the coastal state. I’he al)ove [)Tdvisioris are without 
prejudice to tlie right (jf rhe eoasral state in accordance w ith its laws to levv execution 
;igainst, or to arrest, a biteign vessel iti the inlanil waters of tlie state or lying in the 
territorial sea, or pa.ssing througli the territorial sea after leaving the inland waters of 
rlic stare, bir the purpose <.>f an\' civil pr<»ceedings.” League of Nations doc. 193(). 
reprinted in 24 . luL /. hn'i /,. 234, 24i' ( ;jiid m | 1 i-.u. kw m rh. f 

649. 

Although there has been much discussion wlurlier foreign w ar shij>s eni'»y the right 
of innocent passage rhnuigh a stare's rerriiorial waters, in tlie i'.nrfu ('}:anncl case rhe 
International (Jourt of Justice held that British v\ar ships had ilte right tjf innocent 
passage througli Albanian waters, saying: 

It is, in the opinion <>f the Court, gciierallv' recogni/ed ani] in accordatice with 
international custom tfiat States in time of peace have a right to send their warships 
through straits used for international navigati<»n between nvn jjarts of the liigh seas 
without rile previous aurlimi/ation of a coastal State, jirrwilled that the passage is 
innocent, L’nless otherwise jnescribed in an international convTntion, there is no 
right for a coastal State to prohibit such passage ilirougb straits in time of peace. 

The Court friund Albania resj)onsibitf for explosions which (‘ccurred when British war 
ships hit mines in the All);uiian waters of (Jorfii Channel, and held that Albanian sov¬ 
ereignty was not violated by the passage of rliesc ships. il(»v\e\er, the liiited Kingtiom 
was held to have no right to re-enter tbes-. Albanian waters in search (>f mine fragments, 
eitlier as a means of preserving e\ ideiice regarding the earlier explosions f»r as a measure 
of selt-help.‘‘^ 

7'his last case appears to be. in accord with the usual practice wltich recogni/.cs a 
right of passage (at least f<»r merch.anr v'esscls) through, straits that are narrow' enough 
to form part of a stare’s territorial waters but that form a channel of navig;ition between 

I be CorUi Clwinel Cii.se rMeritsi, I.C-.J. Ket>orrs, P>49, }?. 4; reprinted in 43 ///;;. /. fnt'l Law 
558 (1949i. See coininent in 58 Yak L.l. 187 (1948), 
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pans (»f rhc higli seas/*-* In many insrancts, such as the Bosphorus and Dardanelles,^** 
the Strait nf Magellan,'* and the Datiish Sound and Belts at the mouth of the Baltic, 
treaties now provide for the right of navigation and the extent of control permitted 
to the lirt(»ral stare. 

Similar prohlems may arl:c‘ with respect to canals; iu-re there is little evidence for 
any ciisrotnary iiuernarinnal law rule rctpiiring that innocent [passage be permitted, but 
under treatiis such canals as Sue/., J^anania and Kiel are tjpen to foreign vessels.^* 


3 . /.Xi’icisc o/ Authority O/ttsidc Tcrritoriiil Waters by Stale Other than that of 
I \'ssel 


siiour. cfiXTAcr 


niK CiRACr AND RL'BY 

I’niivd Slates District (.<uirr, Massachusetts, 1*>22. 2^3 Fed. *175 

!Libels to li.M’lcir a British schooner lor violation of tlic Prohibition Act, 41 Stat. 
3b.L and Rev. Stat. 2S72, 2s’'4. forbiilding deliveries in the night rime within 
the Lnited States of meichamlise brought from abroad. The schooner had cleared 
from the B.ihamas for Sr. X.B.. with a cargo of li(nif>r owned in part by one 
Sulliv an of M.issaeluisetis, u ho v as aboard. I he schooner proceeded to a point 
six mile" olf f ilotieesfcr. Mass., set Siilliv.m ashore, and stood ofT and on, keeping 

‘■’•‘See I l.irv.ird Ucsc-.irch in Intcniaiion.d I .iw, ICrritorin! 2' . hfi. /. /?;:/'/ L. Supp, 

2.S(i 2S7 (192*>); Isrik Briiel, I'racr/uiiafLil Siraits (1947); 1 I I.u kwortii. Intcniatioval l ave 611; 

1 Mnoic. Iriii'rncirianjl I 6>9; 1 OppiMUieiiu's h'lcrn.nii'He! 4<'’.2 < I auterp-.u'hr 7rh cd., 
194«). 

■^‘’Scc rreaty of .Montieus, J9Y«, 17' League uf Natl<»ns 4 rr.iT\‘ Serii’^ 2l>, >! Aia. }. Int'l L. 
Suep. 1 ( 19^7). Inr older inaurial, '•ee i .Mo<»re. luti r/ianmia! I air (if;4. 

•• See treaty of isSl between Anrenilna and f'hile, 72 Hr. d- Sr.ire Ha!'. Ilf4; and British 
prize (Mse of I'hc lia/r^ffr, | loi6j P, 181. 

"*• L’iuler the eonvenrioii of .\pr. II, l.s57 between ihc I’nlteil Si.iies and Di.uin.Mk, the latter 
ileclareil “entire freedom n.nigaiion of the Stuinil asid tlie B«.lis in favor of American xxs- 
se!*^ anil rheir carg(»es," without eliarges. and agreed u\ inainiaut lights and navigarit»n facilities; 
the United States paid Denmark in rertiru S'9L0ll. II Siai. 719, I .Malloy's freaties 380. 
('ertain ! iiropean states became parties to a similar agreemem with Denmark in 1S»7, 47 Br. c> 
F(tr. State Hap. 24. 16 Martens, Sotivcau Un UiH Ciritera! i/c' Traites, pt. 2, p. 345. See 1 
iMome, International Have 659; and I’rik Briiel, JntcrnaUtntal Straits^ vok 2, pp. 11 
'•*l*or the Sue/, ('anal, see imiltilareral trearv of (Vt. 29, IS'SS tro which United States ss not 
a party 1 , under which the (’anal “shall always he free and open, in time of war as in rime 
of peace, t«> every vessel «)f commerce or of war, without distinction of flag.” 79 Br, & For. 
State Hap. 18, 3 //;;/. /. /;//7 Supp. l.?3 U90‘v). See also I'. A. Whittuck, International Canals 
(1920); 1 .Moore. Itnernathoial I an' 262; 2 Hackwdiil!, In/ernafional Laze 814; 11. L. IIo.*>kins, 
“ The Sue/ (ianal as an Iniernaiional W’aierway,” v' An?. /. InHl L. 373 (1943). 

With respect to the Panama (.’anal, see ll.i) P.iunceiou- I real> of |9()| between United States 
and (ireat Britain, providing that the canal “shall he tree aiul open to the vessels of commerce 
ami of w ar of all narit>n.s «>hu r\ ing these Rules, on terms ol entire eijuaHiN .” 32 Stat. 1 

■M.illoy s i reaties 7S2. Sic also N. |. P;ulell»»rd, / He Hanatna Cana! in Heaee an.l II jr (LM.’.i ; 

2 Ihiikworrh. hifernati/oial f a\e ‘n?.\ and hn e.nhei lugoiiatnttis, > .Mot»re, International 
Ucganhng the Kiel (/anal, see Article >80 of the l ieais of Wrsailles, and its application iti 

Lau:, I 26.?. 

Case of the S.S. Wimbledon, H.CJ.h scr. A, iu>. I (192.D. Sec akso 1 Uackworth, International 

Law 826 . 
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always more than three miles from shore, days later Sullivan came out in a 
motorboat ow ned in Gloucester, bringing provisions and taking part of the liquor 
w'^hich was transferred to the motorboat, about ten miles offshore. Three of the 
crew as well as Sullivan went ashore at night in the motorboat, towing a dory 
from the schooner. The motorboat and cargo w ere discovered and seized, and three 
days afterwards the schooner was seized by revenue officers, about four miles 
offshore, after some resistance. Exceptions, attacking the jurisdiction, w'cre over 
niled.] 

Morton, D. J.: W hile the question is not free from doubt, ... it seems to me 
that this action on her part constituted an unlaw ful unlading by the (iracc and 
Ruby at night within the territorial limits of the United States. . . . 'The act of 
unlading, although beginning beyond the threemile limit, continued until the 
liquor w as landed, and the schooner was acti\ l Iv assisting in it by means of her 
small boat and three of her crew, w ho w ere on ilie motorboat for that |>urp()se. .. 
The present qucstioti is w herher on such facts this court has jurisdiction of a libel 
brought b\- the government for the forfeiture of the vessel. It is to l»c noticed tliai 
the schooner is held in these pi sjceedings on the arrest made by the marshal under 
the warranr that was issued on the filing of the libels, and not under the seizure 
made by the cutter, when the scliooner was taken and brought into Roston. 
W’herhcr she could have been seized beyond the tluve-inilc limit for an offense 
committed wholly l»eyond that limit is nor the present question. 

The high seas arc the tcrriiorv- of no nation; iK) nation can extend its laws *)\ c* 
them; they arc free to the vessels of all countries. Rut tliis has been thought not 
to mean that a nation is pow erless against vessels offending against its laws which 
remain just outside the three-mile limit, [citing Church i\ Huhkirt, 2 Cranch 187i 

. . , This is not to assert a right generally of search and seizure on the high seas, 
hut only a limited power, exercised in the waters adjacent: to our coasts, over ves 
scls which have broken our law.s. 

The mere fact, therefore, that the Grace and Ruby was bevond the three-mile 
limit, does not of itself make ilie seizure unlaw ful and establish a lack of jurisdiction. 

As to the .seizure: T he line between rerrirorial waters and the high seas is not 
like the boundary between us and a foreign power. 'I’liere must be, it seems to me, 
a certain width of debatable waters adiacent to (»ur coasts. I low far our authority 
shall be extended into them for the seizure of foreign vessels which have broken our 
law\s is a matter for tlic political departments of the government rather than for 
the courts to determine. 


Note 

After tliis decision, the l?riri»ih Ambass.idor (^Geddes) wrote Secretary Hughes on 
December 30, 1922, that it appeared from a press st.-uenicnr that the United States “had 
decided to restrain prohibition ofTicinls from seizing, outside the three-mile limit of 
territorial w^aters, foreign vessels which are suspected of being engaged in the smuggling 
of liquor,” and that vessels so seized were iti rhe process of heing resrr)rcd to their owners. 
He added: “The only exceptions to this rule aj)pear to have been made in the case of 
vessels, notably the Grace and Ruby, in n‘specr of wluch a eliarge has been lodged of 
having been in communication wdih tlie shore by means of the ship’s small boats. 

“In order to avoid the possibility of any inisuiiderstanding, I am desired hy my Ciov- 
emmenr to ntakc it clear that His Majesty’s Government arc iinal)lc to acquiesce in 
what they understand to be the ruling of the United States Government, namely, that 
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foreign vessels may he scizeil outside the iliree-iiiile limir if it can he shown that they 
have established contact with tiie shnre lor iJlei;al purposes by means of their own 
sitialJ boats. Aly Ciovernment luiist reserve their to lodge a protest in any indi¬ 
vidual case in which action may he taken by the l-nitcd Stares Ciovernment under this 
rilling.” 

On January IS, |U2> Sec retary Hughes repilMl that dcs}»iie consideration given to 
the Ih'itish note, “the conclusion has hrt n n ac lutl that the (iovernment of the United 
States should adhere to the }»osition it has previously taken that foreign vessels outside 
the threc-iuile limit may he seized wlien it is estahlislieii that they are using their small 
boats in illegal oj)erations within ilu: tlirec-iiiile limir of the United States. The con¬ 
clusion is supported hy the position taken hy the Hrirish Government in the case of the 
British Columhian sclioonei ArannabC'^ winch was seized olF Copper Island, by the 
Russian authorities in ISSS, because, it appeared tliar members <.)f the crew of the schooner 
were illeg:illy raking seals in Bering Sea by means of canoes operated between tlie 
schooner and the land, ami it was aflirmevl that two of the canoes were within half 
a mile of tlie shore, l.ord Salishury stated that 1 ler A1a}csty\ Cjovcrnmcnt were ‘of 
opinion that, even tf the Aiaiithib at the time of rite sei/iire was herself outside the three- 
mile rerrirorial limit, the fact that she was, hv meaiis (d her hoars, carrying on £shing 
within Russian waters without the itrescrilied license warTanted her seizure and con- 
liscation according to the provisions of the municipal law regulating the use of those 
waters.’ (Volume Urltisb :tiiA l'(*rctu.n I'apcrs, page. 105S.) 

‘i may add that it is nt>T understood oti what ground the decision of His Majesty’s 
Government in iliis matter was reacheil, in view of the position taken by Lord Salisbury 
in the Arauvab case and tlic statement in your note No. 7Sl of October 13, 1922, that 
His Majesty’s Government ‘are desinms of a.ssisting the Ihiited States Government to 
tlie best of their abilit)' in the suppression ot the tradlc and in the prevention of the 
abuse of the British llag hy those engaged in it.” P>22 /Vre/g;; Kc/., vol. 1, pp. 591, 593. 

See also VV.’t' Henry I.. 2S6 led. 2-M) (S.D.X.Y. 1922), affd 292 Fed. 486 

(2d Cir. 192.> ), ccn. ilenieJ 26.> L.S. 712 (1923 ./, involving forfeiture fur similar conduct 
t»f a Brirish-regisrered vessel. I he British Embassy explained on July 10, 1923, that 
rlicir failure to protest in this case was due. i<» the circumstances under which British 
registrv- was obtained and tlie failure of the British (jr>veiiiment to recognize the vessel 
as entitled to British legist r;/. 1923 Ra\, vol. 1, pp. 163, 164. 

CUSTOMS W.VIT.KS 

“Hoveling Linv.s” and the I2*mile Limit — Ldiloiial Note, hollowing in 
part the partem of British legislation, the laws of the United States have since 1790 
prohibited various acts within 12 miles, or 4 leagues, of the shore, as a means to 
enforce compliance with the customs laws, riicsc provisions have varied from time 
ro time, and for many > ears ha\ e beeti specifically made applicable to foreign ves¬ 
sels as well as to American (although the comparable British acts are now chiefly 
applicable to British vessels or to those owned in part by British nationals). Penal¬ 
ties, often forfeiture, are jirovidcd for failure to produce the manifest or carrying 
iinmanifested goods, unlading inercluindisc after arrival within four leagues and 
before c<»ming to proper place for unloading, and attempting to depart from a 
collection district without making a report. For pre.sent laws, sec 19 U.S.C S§ 1.581, 
1584, 1585, 1.586, 1587, 1594. 

In Chinch v. Ihibbart tlic Siiprciiic Court held for purposes of an insurance 
policy that sei/ure of an American ve.ssel by Pomigue.se authorities w liile hovering 
4 or 5 leagues off Brazil, was not illegal. Chief Jii.sticc Marshall said that a nation’s 
“pow er to secure itself from injury, may certainly be exercised beyond the limits 


Regarding The Araunak, sec 2 Moore, Iviernatiuml l.iViv 985. 
7^2 Cranch 187 (U.S. 18(H). 
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of its territory.” He added that, “a nation has a right to proliihit any coiniiierce 
with its colonics. An\* attempt to violate tlic laws made to protect this right, is an 
ininrv to itself which it may pievenr, and it has a right to use the means necessar\ 
r<»r its pre\enti«*n. I hese means ilo not appiar to he lijtiiled wiiltin an\‘ ceitain 
marked houiularies, w hich ivmain the sam<' at all rimes and in all sini.nions. If they 
are such as iinnei.essarily m \e\ and harass foreign law ful commerce, loreign na 
tions will resist their exercise. If they are such as are reasonahle anti necessary 
to secure their laws fnun violatifut, thev will he suhinined to.” *'■' After the adoj) 
tion of National Prohihirion in the I’nirctl States, many cases arose involving the 
application of such statutes to foreign vessels w Inch sought to remain outside 
.Vmerican territorial waters, hovering in ‘1^um Row” and landing lii|U(U’ through 
rheir own sntail hoars or sellinir it to those who came out from shore.”” 


COOK V. l’NH 1.1 ) S I'A I KS, ( I III'. MAZII. I ()\^) 

United Stnrc'N Supreme (aairi, 3,ss U.S. 102 

[T he British vessel Miizcl Tov was seized hy (..oast (iiiard oflicers ahout 11.5 
miles from the .Massachusetts coast. Its speed did not exceed ten miles per hour 
Its only cargo was unmanifested livpior, cleared from the French island of Sr. Piern 
and ostensibly hound for Nassau, though the vessel had been cruising oil the coast 
w'ith the intent that the li(]uor he ulrimardy taken into rlu' United Stares by other 
boats. As yet, it appcarcii, no cargo had been uniaden luu' had there been emu 
miinication with the shore. I'hc vessel was taken in to Pit>\ idcnce, K.I., and pm 
ccedings brought against the ship and her nvastcr. under ; 5.s4 and 594 of the 19U) 

Tariff .Act.*^ On exceptions to the jurisdiction, tiic libel was dismissed. 51 l‘'.2d 
292. On appeal, the Court of Appeals rc\er.sed. iioiding ihai tlie treaty with ( ireat 
Britain .setting a one-hour limit did not “cfTecr a cli.mge in the customs revenue 
law’s of the United Stares wherein Congress had fixed a four league pr(Uecri\c 
zone.” 56 F.2d 921. On certiorari to the Supreme Court, (aiok argued that the 
treat)- superseded tlic foiir-lcagiie laws, so far as intodcaiing rapior w as cfMicerned. 
and that seizure could not law'fuliy take place hexond one lioiir’s sailiiig distance 
from the coast, j 

Bkanui fs, J.; The CioNe.nmient insists that the d'reat)' did nj)r ha\e the effect of 


!d. at 2 W. 

"" Cases invoUini: these 12 uiik* laws, in ;uKh:j^»n in ihn-.u lil,;.- I ! c (iriU\ ami Hithy. f './//.'oo 
based on “shore (.onraer," inelnded /’/.-i Muri-. i irov-. / ', 1 ..!d S |). 1\ i: j; An h v 

United States f 77v hland Honivm 1' r.2d ss2 ' 5ih Cir. 11\- (.'ht'rii . |i 'vo? M\r 

Cir. 192^^0: J he Misfifrjjtcfic, 27 !''.2d 7'S Cd tar. i'^2S;; U.S. v. ki-.n, <it M.ih. 27 I'.Jd "O 
t2d Cir. 192S). rert. d.:!iicJ 27K U.S. 'iV2i->,'; lie (and l.jrK -U r.2d -Ml • I .1 ).N.^ 
1928); ‘ihc Marion r .2d 6S8 f2d (ar. JV 2 ' 0 ; i /.'c Mi t/nn^rl, A‘t I'.?!! V,s . liii Cir 

19M;. 

Upholding a similar C'anadl.ui iaw. sec Cndi v. Disnphw 'JvMj A.(!. I5Z,. KfjL^iudiiig juris- 
diction on tlie high seas ofT l*alesiine to ronriol illegal iinmigratii/n. see Mnivan v. Atmrney 
General, 11948] A.(2. On Piriiish I.ive. see AtroriRx (iL-neral v. Ilimtcr, 11949! I All I rig, 
L.R. lOOZ). See, generally, Ala^terson. luri\diriioji in \tari\n/i]l Sea^ ( 1'^29k Set: ah.n (I. Oidel, 
Droit hiternatiomd Vublic de Li Mer. r.'. p. >^il ct .\ts/. 4>. 

Under 584 if nierdiandise not deseribed in llu* manifcM is found in a vessel “bouiul to the 
United States,” the master i.s subjeet to a penalty ccpi.il to i's value, .md im rch.irHiise beloniring 
to or consigned to him is forfeited. 594 provides that whenever the inasrer is sulnecr to 
sueh a pen;ilf> . the vessel ma\ be sei/et! and iilKihd to ret over r Ik peiiallx. 
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so modifying § 581 of t he Act of 1922; and that, if it did, the re-cnactment of § 581 
without change, by the Act of 1930, removed the alleged modification. . . . 

It is suggested on Ix'half ot the (iovernment that the power to search ami seize 
within the twelve-mile zone conferred upon odicers of the Coast Guard by 581 
of the 1 ariff Act of 1922, was unafTected by the 'I’rcaty, save that the British Ciov 
eminent agreed not to protest where the seizure was within an hour’s sailing dis 
ranee of the coast. The argument is that the Treaty settled the validity of the 
seizme only for those cases where it was made witliin the limits described in the 
I reaty; and that since this sei/nre was made beyond f)nc hour’s sailing distance 
from the coast the I reaty did not apply. In construing the Treaty its historv 
should [)e consulted. . , . Both its language and its history show that the high con 
rraefing parties did nor intend so to limit its operatirm. . . . I he lustorv reveals that 
serious dilTerenccs had arisen between the two (iovernments in that connection: 
and that, for the purpose ol resolving them, the parries determined to deal com 
pletely with the subject search and sci/aire, beyond onr territorial limits, ol 
British vessels suspected oi snmgglinii li(|Uoi-s. 

Prior to the 1 ighreenrh Amendmenr the L'tiited States had never attempted, in 
connection with the enforcement or our customs laws, to board foreign vessel.^ 
beyond the tbree-miic limit except where eonsent was implied from the fact that 
the. vessel, being hailed, answered that she was l)r)Lind for the United States, oi 
w here a vessel liad been discovered violating our laws within the three-mile limit 
and, w bile endeavoring ro escajte, w’as liorly ]>ursiied. Alrhougli Movering Acts 
conferring anthority to bfrard and search vessels, foreign and domestic, “within 
four leagues of the coast,’* had existed since the foundation of our Government, see 
Act of August 4, 1790, c. 35, ^1, i Stat. 145, 164, the authority therein conferred 

had, pri<jr to the I'arilf Act of 1922, been in terms limited t(» inbound ve.sscls; and 
no statuie had ptirported to confer authority to seize foreign vessels bevond our 
rerrirorial waters for violation of any of our law.s, except in tho.se few' instances 
in w bicli Gongress acted pursuant to .sj)ecific rreaiies. But soon after the Fightecnth 
\inendment took eifect (Januaiv 16, 1920), vessels of Britrsh registry were found 
to be cngagetl in .smuggling intvi.vieating liquors into the United Stales in violation 
of our laws. In the efTori tv) prevent such violations British vessels were being 
hoarded, searched and seized beyond the three-mile limit; and by ^ 581 of the 
fariir Act of 1922 (Congress undertook to sanction such action through enlarging 
the autitority to board, .search and .seize beyond the ihrec-niilc limit so as to include 
foreign vessels although nor inbound. 

Both before and after the pas.sagc of the rariff Act of 1922 it was the consistent 
policy of onr Coivcminent to release, upon protest, all British vc.s.scls .seized bevond 
the three-mile limit and not bound to the I'nifed States, unless it appeared that the 
liovering ves.scl had, hv means of her own small boats and crew, assisted in landing 
there contrabarul goods. Our (Government deemed that c.xception an essential to 
the enforcement of our laws aiul consistent w ith the principles of international 
law'. But the British (iiivernmeiit declined to aci|uiescc in the propriety of the 
ex( eprion; ileclarcil that our practice of seizing vessels under those eiicimistanccs 
was not ill harmony with the law of nations; pri^lested against ilu* seizure of :inv 
British vessel oiilsiiie of the three-fuilc limit; and stated that insistence upon the 
pncrice would he regarded as creating “a very serious situation/’ 

W'ith a \ iew to reumv ing ihe British ohiection>. the Secretarv of Stale proposed, 
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on June 26, 1922, rlint a treat)' he entered into “under which the authorities of each 
nation would he aiirhori/cd to exercise heyond the three-mile limit of territorial 
waters a measure of control over vessels belonging to the other” and M'hich would 
include specifically “reciprocal provisions authorizing the authorities of each Gov¬ 
ernment to exercise a right of search of vessels of the other heyond the three-mile 
limit of territorial warers to the extent nf twelve miles frojn the shore.” The Brit¬ 
ish Government declined definitely to entertain any such proposal. 

The decision rendered hy this ("ourt on April >0, 1923, in Cmiard Steamship Co. 
v. Mclloiu 262 U.S. 100, led to the resumption (»f negotiations. It was there decided 
that the National Prohibition Act applied to all merchant vessels, foreign or domes¬ 
tic, w ithin the territorial w aiers of tlte United States, and that the carrying of in¬ 
toxicating liijiKU's, either as cargo or as sea stores, through the territorial waters or 
into the ports and harbors of ihe Ifnited States is forlfidden h)' that Act and the 
I'ightccnth Amendment. I he cmhan assinent to British vessels and trade threatened 
by this decision was serious. Recognizing the urgent need of .some arrangement 
l^rwecn the two CJox ermvients \\ Inch, would permit the conduct b)' the British of 
legitimate trade and renio\'e this o!)sracIe to the operation of their ves.sels in tlic 
accustomed manner, the Secretar\ of State submitted to (ilreat Britain, on June 11, 
192.% the draft of a xvc.ny designed, to remove ilie friction between the two Gov- 
ernuienrs. d he draft did nor refer specilicaily to intoxicating litjuors. Article 1 
provided in general terms, rliai the authorities of each country should “witliin the 
distance of twelve getJgi;.pineal miles from its coasts*' he permitted to board and 
search priuite \e.>sels of the (^tlier to ascertain whether such vessels were engaged 
in an attempt to violate its laws “pndnbiiing (»r regulating the unloading near, or 
importaritm into its lerritorics of any article"; and “if there is reasonable cau.se 
for belief” that the \ isel is so engaged t(» seize it. Article II, likewi.se, in general 
terms, provided th;r. articles on private ve.ssel> of either nation listed as sea stores, 
or as cargo destined a loivgn port, the importation of which is prohibited, might 
be brougbr within the territtjria! waters of the rnlicr on C(»nditif)n that they be 
scaled “upon arrival of ilic \essel so destined within twelve gef»graphical miles 
of the coast.s” and be kept sealeil coininiiously tin leafier while within the terri¬ 
torial waters. 

This proposal ol tlte See:retai v of Stare also failed to meet w ith the approval of 
the British (ioxernment because it was regarded as involving an cxien.sion of the 
limir.s of the territorial w aters. 'I he negotintifms were, however, continued; and 
ultimately the British (ioN ernmenr submitted a counter-proposal, which sought to 
achieve the same results b\' difTei’cnt means, T lie. Britisli draft provided that the 
high contracting parries sliould declare “their firm intention to uph(»ld the prin¬ 
ciple that three marine miles measured from Io^v w ater mark constitute the proper 
limits of TciTitr>rial w aters”; and a\'oiding all language which could possibly indicate 
a contrary purpose, it made no reference to the twelve-mile limit. Moreover, the 
arrangement, instead of appl\ ing generally to mercb.uidise subject to prohibitory 
or regulatory laws, w'as to be limited specifically t(» intoxicating licjuors; and no 
reciprocal rights were to be conferred. F.acli country was to .secure the immunity 
required to .satisfy its peculiar need. 'I he need of the Ihiitcd States was to be met 
by providing that llis Britannic Majesty “w'ill r.iise n<» objection to ilic boarding,” 
etc., outside the rerriforial w arers at no “greater distance from the coast of the 
United States than can be traversed in one hour bv the vessel suspected of” smug- 
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gling. I he need of Circat Britain was to he met by oiir allovA'ing “British vessels 
voyaging to or from the ports or passing ihrough the waters of the United Statcy 
to have on board alcfiholic licpiors listed as sea stores or as cargo destined for a 
foreign port, provided that such liquor is kept under seal while within the jurisdic 
tion of the United States.” 

1 he draft of treaty submitted by the British Cjovernnicnt was accepted with a 
few purely verbal changes. . . . 

I he I rcat\’, being later in date than the Act ol 1922 , superseded, so far as in 
consistent with the terms tif the Act, the authority \\ hich had been conferred b> 

581 upon ofTiccrs of the Coast fhiard to board, search and seize beyond out 
territorial waters. . . . hor in a strict sense the 1 reaty was sclTcxcciiting, in that 
no legislation was necessary to authorize executive action pursuant to its pro 
visions. 

I he purpose of tite provisions for seizure in 5 581, and tlicir practical operation 
as an aid in the enforcement of the laws prohibiting alcf>hf)Iic lit|Uors, leave no 
doubt that the territorial limitations there established w ere modified by the Treaty 
rhis conclusion is supported by the course of administrative practice. Shorth 
after the 1 reatv rook effect, the rreasurv Department issued amended instruction? 
for the (x)ast (iuard w hich pointed (»ur, after reciting the provisions of 5 581, that 
'‘in cases of special treaties, the prtivisions of those treaties shall be complied with”: 
and called attention particularly to the recent treaties dealing with the smuggling 
of intoxicating li(|u<»rs. I hc (auiutiandanr of the (T>asr Guard, moreover, wa? 
informed in 1927, as tlie Solicitor (General states, that all seizures of British vcsscli 
captured in the rum-smuggling trade should be within the terms of the Treatx 
and that seizing officers should be instructed to produce twidence. not that the 
vessel w as found wathin the four-league limit, luit that she was apprehended within 
one hour’s sailing distance from the coast. 

I'hc 'I'rcaty was not ahrogarcil liy re-enacting § 5S1 in the Tariff Act of 1930 
in the identical terms of the Act of 1*^22. A trean will not be deemed to have 
been abrogated or modified \)\ a later staiuie unless such purpose on the part ol 
Congress has been clearly expresscil, . . . Here, rhe contrary appears. 'I'he com 
mirtce reports and the dei)ares upon the Act of 1930, like the re enacted section 
itself, make no reference to the Treaty (tf 1924. An\' doubt as to the construction 
of the section should be deemed resolved by the consistent departmental practice 
existing before its re-enactment. . . . 

Searches and seizures in the enforcement of the laws prohibiting alcoholic liquf)rs 
ate governed, since the 1930 Act, as the\' w^cre before, by the provisions of the 
Treaty. Section 581, with its scope narrowed by the Treaty, remained in force 
after its re-enactment in the Act of 1930. The section c'ontimied to apply to the 
boarding, search ami seizure of all vessels of all countries with w hich w c had nc 
relevant treaties. It continued also, in rhe enforeemcnr of our customs law’s not 
related to the prohibition of alcoholic lii|Uors, to govern the boarding of vessel? 
of those CMUfUrits w'iih w hich we \\ m \ entered into treaties like that with Great 
Britain. . . . 

The licrree of the ('ireuif (loiirt of App.itls is reverseJ. 

AIk. Ji'snci Sciiii lU ANh ami AIk. Jivsik i: I5uii i.k are of opiniim tk.at in respect 
of British vessels engaged in smuggling intoxicating li(]nor into the United State? 
rhe treatV of 1924 was not intended to cut down the rights claimed by the United 
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States under the hovering statutes in force since tlic organization of our govern¬ 
ment, but that it ^\•as the purpose of both countries to extend and enlarge such 
rights to enable the United Stares more etfccrively to enforce its liquor laws and 
that therefore the decree of the Circuit Court of .\p[)eals should be affirmed. 

Note 

The “Liquor 'IVcaty” of January 2L 1924 (4^ Star. P61) liciween the United States 
and Great brirnin provides: 

Art. 1. The Iliitli Contraetiny: Parties dv-clarc that it is tlieir lirm intention ti» 
uphold the princ?iple tivat ' marine miles cxteniiiiii; from the ec»aMime <*ut\\ards and 
measured from low-water mark consrirurc r!u pmper limits of territorial waters. 

Art. II. (1) !Iis britanfiie Maies!>' au:ree'« that lie will raise no (ihjee!!i>n to the 
boarding of private vessels under rh.c British tlarr outside tli(* limits of rerritorial 
waters l)\ tlie authorities oi iht‘ l/nircd States, its rei riouies oi- p<>ssissi()ns in order 
that enquiries may l>e addressed t(» tlio^e on iMvaril attd an e\aminati<'n l»e made 

the ship's papers for the purpevse (»f ascemining whether the \ess'*l or those ott 
board are enileavoring to imp<»rr or iiavc iiupiuretl aicoliolle ht\e!:iges into tlte 
1. mud Stares, irs rerrirories or posscssi(>ns in vi<*!aii«.»n of t!te laws there in force. 
When .such em^uiries and cxaminarlon show a rcasonah'le grouni! for suspicicai, a 
search, of the vessel may be instituted. 

(2) If there is reasonable cause b»r belief tliar riu- wsscl iias eommlued or is 
comimning or attempting to commit an olTciix* against the laws of the United Stales, 

Its rernUMies c»r p<.vsse.-tsi«»ns pic»hibiring tlie iu'.poivarion (d alcofudic b(.:\erages, 
the vessel may be sv'i/ed and taken into a port of the United States, its territories 
or possessions for adiiklication in accordance with such laws. 

(U The rights conferred by tin’s article nor be exercised .u a y.rLaivi dis¬ 

tance from die coast of the Uniretl States its leiritories m* p.ov.e'sinns th.an can 
be traversed iti (»ne hour liy rlic \(.sscl suspected of Multa\i»ring tat con.mir rite 
offense. In cases, h(jwe\ei% in which the litpior is iniiauiedl tn be cnn\e\ed to the 
I nited States its territorie-; or possessions by a vessel oilie: than the otu- bnaialed 
and searched, ir .shall be the .speed of such other ves.-.el ami not the speed of the vessel 
boarded, which shall dctenniTie the distance from the cnas- at which tlie right 
uiidcT this article can be exercised. 

Art. III. .\'i) i-K-nalry or forfeiture under rite laws of itte United States shall be 
applicable or attach to alcohcdic !i<juors or to vcs.stvls ov person, bv iciison of the 
carriage of such liruiors, when sucli iitgiors are listed as sea stores or cargo des¬ 
tined ft'f a port b.M'cign t<i the United States, its tenirf>rles or p(»sM ssio]is on bo.ird 
Britijih vevssels vov aging to fu' from p^trts of the I nited States, or irs rerrit(»ries i»r 
posscssioas or pas.sing dtrough the territorial waters thereof, and such carriage 
shall be as ntivv provided by law w itb re.speci to the transit t»f such litiuors through 
the Panama Ganal, provided that such licjuors shall l»e kept under .seal conrimiously 
while the vessel fin which they are carried Jcinnins within said territorial waters 
and that no parr of such liquors shall at any time or pl.tce be unhulen within the 
United Srares, irs territories or possessirms.^*’ 

Similar treaties, except for varying fonus of Article I in cases of states not accept¬ 
ing the three iiiile limit, were ccjncludetl with the chief maritime stvies of the world. 
See 1 Hackwvorrh,/7i/cr/A7//Vr/A7/Lnt:: 674-670. L’f. (>>nveinion of August !9, 1925 between 
the stares bordering on rfu' P»altii\ agreeing to a 12 tnile limit bu prevention of li(]U(ir 
.•>inugg!ing, 42 L.N.T.S. 75. 

Anfi-SiiiiiggliTig .Art oi I--ITfiioi ini Non*.-" Me \nti Siimgglinp Ac» 

•'•In Milliht'if V. S:nni.\ \(, '/.si r.'d < :ir. (iS. is f Ps*'), Niuiiif.jn 

.Mariners sought a;i imniii tion ag.iinsf ilu- enb/o. nu*.ut i*t this in-.iiy, ■.illigMi;- i: m l»v uricnn.. 
^titutlon.ll. 'I he injtinetion vsas refund ihr gn.inuL ih.ii ilf.s t iuilU not show sueh 

interference witli their property riglifs .rs to entitle fliein to Injiinefiw irliel, the ^oiin tlcelimng 
CO pass on the constitutional <|uestion. 

Based on 1 I lackworth, Dr^ert of hitcruauoihil f .^nv 664. 
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approved August 5, 1935 (49 Stai. 517, 19 IJ.S.C. § 170!) provides for the estab- 
lishniciu ol “cusioins CMhuLeinciir areas/' It wns apparently designed cliiefly to 
deal with ine pi(>hlein of lii|iinr snuiggling l»y \ (‘ssels ol ,tares \\ iili which the 
United Slates lias in» “I Ujiior Trealiis'’ (surh as aie \\ leii‘e«l to in v. U'nitcd 

Sfiifcs^ and a . a means of making ir desirable ior ilic oilier parties to sucli 

bilateral treaties to keeji iliem in force desjuie the end of prr>liiliiiion in the Ihiitcd 
States. Section I provides: 

(a) \\liene\t i iln busiurra finds and dci Ian-*, ilrai ii .lii- or witliin any area 

*ui ilu !iigh seas adjaeerv lo bin oui-.itie ciisronss v.au rs vessel tar vessels hover 

or are beni'.^ I;e|)i off die eoasi td liie I riircd Stares njui rh.ai, by virtue of tlie presence 
• >i any sucli vessel or ves els at such piaev or w^dun sik'Ii area, the unlawful introduc¬ 
tion or renunal into or from the United Suites of any merchandise or person is being 
or may be occasioned, promoted, or threatened, the place or area sf) found and declared 
shall constitute a cusioiii''-i nforceineiit area foi the purtn»ses of lids Act. . . . No custoins- 
enliirccmcni area shall include any waters more th.an one humiied nautical miles from 
the |)lacc or imiueJiaie area wlu-re the President declares sucli vessel or vessels arc 
hoveriim or are being Kept and, notwiilistandlng rhe foiegolTig provision, shall not 
inchule any waieis moje tiian lil?>' iiautical miles outwards from die outer limit of 
taisioiiis waters. 

\ he term “customs waiv ;s. jUst '.[noted, is defined by . f 201 and 401 of the Act 
to include, in the c .se of a frueign vessel .suhjecr to a treaty berween the United 
States anil a foieigt: y r-vrnmeni, rhe waters specified b\ the treaty and, in the case 
of “every other \ i sti, the wruers within font leagues of rhe coast of the United 
Stares." A custunv ttdoivemeiu area shall cease, to exist w hen the President shall 
“declare" tivat tlic eircumstaiices w hich gave rise to its cstablishinen: have ceased 
to exist. ()nce sucli an area is declared a.ny vessel in the area is subieei lo the law 
applicable in that area. 

'I he act delines the powers of enstoins olliceis and ]>n)vides as to treaty obliga¬ 
tions and that “Nothing ct>nt;iined in this .section or in any other provision of law 
resjK'cting the revenue shall be construed to aiithori/e or to require ativ officer of 
the laiiteJ States to enforce any law thereof upon the high seas tipon a foreign 
vessel in ( onir.iv ention of any treat)' with a foreign government enabling or per¬ 
mitting tlie authorivie> of rhe United States to Ixeird, examine, search, seize, or 
otherwise to enforce ujmn such vessel upon the high seas the laws of tiic United 
Stares except as such authorities are or may otherwise be enabled or permit ted 
iiiuier special arrangcmciu with such toreign government." 

Section 2 of the act provides penalties against the owner of a United States ves- 
.sel violating foreign smuggling laws if, under the laws of the foreign country, a 
pe!ialr\’ is imposcvl for violations of the cu.stoins revenue laws of the L’nitcd States. 
Under ^ .3 (a) sei/ure and forfeiture ot a \ c.ssel em|)lo)’ed to defraud the revenue 
laws of the United States or to smuggle mcrch.mdise into the United States may 
take place w hetiever such vessel is found at any place at w hich it nia> lie examined 
bv a customs officer.''^ 


Utgaiding this Ai i, see kefttre //.r Ci>nnH:tU'c ov ir.7v\ a)id Meet,is o-i Il.K. 

Anti-Smuggling Act, March S, 13 .iiul /May 1, 2, P^vW 74th Cong.. 1st Scss., incliiiling Prof. H. !• . 
Yntcnia’s brief in support of the Act on beh.ill of the rriMMiry Department. I'or efunment. sec 
Jessup, “ riie \mi Sii'ii/rgling Aet of 19PU" >1 .////. h />/// h. 101 ( P>37); l I iv ue. hncnhv.iiJihtl 
l ave iX't {.W «<!., l‘/p - . See also 'application of the Aci in the case of a Norwegian vessel, 
i he Kcidtt*/. 14 P. Nipp ;i. 15 P. Siipp. 112 iP.D.N.V. 19U,). Generally, .see Pripgs, **Les 
I rats Unis 11 l.i I ni Je l'^>^ sin la taimr.ibaiulc,” 6ti Revue Je Droit huernational et de Legis- 
(.ornpan'c 217 (1919;. 
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DICKINSON, Jl^llSDlCnON AT THE MARITIME FRONTIERS* 

^OHarv. L. Rev. I (1926) 

I he niiiriTiiiK- lionrier |ircsents sonic unique jurisdictional difficulties. The line 
c iinnor he \ i^i!uv marked, instead of a houndar\ setting ofl’ the territorial autlu»rity 
ii{ one state from that of another, there is only an imaginary line separating the 
so-cailed territorial seas frt»in the seas wliich arc Iree. If jurisdiction on the one 
side is pri.niariK territorial in nature, on the other side it would seem to be pri¬ 
marily personal or national. I he actual exercise ol jurisdiction is always pcculiarl\ 
transitory. . . . Jiirisdiciional principles which are adeciuate enough at a land 
Irontiei dividing rwt) eificieniiy gvnerned territories may well require adaptation 
ii they are to he elfecri\c in the marginal seas. . , . 

it ma\‘ he suggested, after the above survev of more or less typical situations, 
tint liie problems of jurisdiction at the maritime frontier are not of a kind to be 
solved satislaetorily liy mechanical insistence upon an arbirrarv and mutually ex¬ 
clusive line, or l»y a simple exiension l»y agreement of the territorial maritime belt, 
(it by n ninre complicaieil scheme ol <i;tfercnt limits lor difierent purposes. 


HOT PCKSCir 


llACdUE CODIMCA'IION CDM ERENCi:, 19^0, DKAIT OX 

STA'i I S OF 'i i URi ioKiAi. SI A, anm:\i:i) i o iu pou r 
OF .si coNi) coAiAii r ru: 

l-iMguc Doe. 19:50, \'. 7; 24 A. /. Iin'l J. S/tpp. 2V\ 245 (1930) 

Art. 11. '1 he pursuit <if a b»reign vessel for an infiingement of the laws niul 
regulations of a coastal stale begun when tlic foreign vessel is wiiliin the inland 
waters ay territorial sea of ti\c state may be continued outside the territorial sea 
so Jong as tlie pursuit has not been inrernipted. d he right of pursuit ceases as 
soon as the vessel which is pursued encers tlic lerritiiiial sea of its own countrv 
or of a third state. 

1 lie pursuit shall oniv !>C' deemed to liavc hegim when the pursuirig vessel ha.s 
sarislied itself by bearings, sextant angles, or other like means that rlic pursued 
vessel or one of its boars is within the limits of the territorial .sea, and has begun 
the pursuit h\' giving the signal to .stop. I hc order to stop shall be given at a 
distance which enables it to be seen or heard by the other vessel.^*’ 

Note 

In the ciisc of the Itata, the U.S.-(diilean Claims Commission in 1892 awarded damages 
to (diik (»n behalf of rhe <*\vriers of a (Jhilean vessel which escaped from San Diego 

‘‘-•Qiioicd with peniiission r»f Harvard I.aw Review and Prof. K. 1). I.)iekins(»n. 

On lutr piirsmt, sec Harvard Research in InternatifMia! I.aw, “I'crritorial Waters,” 23 Am. 
]. Int'l Spec. Supfi. 35H (1929); 2 Moore, Imcmatioriai Law 9H5; 2 Haekworth, htternaiional 
Law 7fK)-709; 3 Ciidcl, Droit Inicntatiojial htblir dc la Mcr, ^39 360, 4<X) 492 (1934). See 
Ship North v. The 37 Can. Sup. Cr. Rep. 385 (1906). 
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when libelled for infraction of the U.S. Ncurrality Laws, and was pursued to Chilean 
waters, being seized in (Chilean waters. While the pursuit as far as the l)oundar>' ot 
Chilean territorial waters was apparently deemed proper, the seizure inside such waters 
was not. 2 Moore, hiternational Laxv 985; 3 Aloorc, tjitcmatiorml Arbitrations 3067. 


VUE rM ALONE (CANADA v. UNITFD SLATES) 

2 1 lackwortli, hitcrvatwval l.a'iv 703-708; Dept, of State Arb. Scr. nf>. 2 

On March 20, 1929, the Lift Aloiic\ a rum-runner of Canadian registry, was 
sighted by the l-.S. Coast Ciuard \ essel Wolcott about 10.5 miles off the coast of 
the Lniicd States but \\ ithin one hours sailing distance Iroin shore. Lhe Vrn Alone 
refused to stop wlien ordered to by the Wolcott^ Init put to sea. Hie Wolcotfs gun 
jammed and pursuit was taken iij) b\- the Coast Chiard \'cssel Dexter, wivich on 
Alarch 22 ordered the /’//; Alone to heave to, aljout 200 miles off shore. When the 
Vvi Alone refused, the Dexter lired and rlic Lin Alone sank as a result, all bur one 
person on board being rescued. Llic Canadian Lcgaritui said that in so far as the 
American action might he souglit to be iusiiiitd on tlie ground of hot pursuit, “it is 
agreed that iniernational law recognises tliat pursuit begun within territorial 
waters may be continued on the high seas, if immediate and continuous,'’ and that 
Canadian courts had accepted this doctrine. However, it did nor ap{)ly here, as 
‘‘the pursuit did not begin witliin tlic territorial 3-milc limit, which is an essentia’ 
lactor." Furthermore, “the cutter which .sank the sclu^oner luui not participated 
in the original pursuit, but had come up from an entirely different direction two 
daN S later.” 

I he Department of State replied that the doctrine oi iiot pursuit w ns .applicable 
when the chase began within tlie one hour's limit, and that: “In the esrimation of 
this (iovernment, the correct principle underlying the doctrine of hot pursuit is 
that if the arrest woukl have been valid w hen the vessel w as first hailed, but was 
made impossible through the illegal action of the pursued vessel in failing to stop 
when (udered to d(» so, then hot pursuit is justified :nid the loei/s of the arrest and 
distance of the piirsuii are immaterial provided: 

“(1) that it is without the territorial waters of any oilier state; 

“(2) that the jnirsuit has been hot and continuous. 

“Witli regard to the duration of pursuit 1 may state that it is the view of this 
(Jovernment that this is unim|V)riant, provided the other elements of hot pursuit 
arc always present.” . . . 

The di.spiite was suhmirted to two Commissioners, the Rigiii Honorable l>yman 
Poore Duff, appointed Iiy Canada, and the Honorable Willis Ym Devanter, ap¬ 
pointed by' the United States. 

In a joint interim rejxiiT, dared June 30, 1933, the Commissioners stared that 
they WTic “nor in agreement . . . nor have they reached linal disagreement” as to 
whether the I’nited Stales, under the convention of 1924, had the right of hot 
pursuit wliere the offending vessel was w'ithin an hour's sailing distance of the 
shore at the conimencTinent of the pursuit and bey ^uid that distance at its termina¬ 
tion. The Commissioners furrher stared ihar “based upon the imwnption [italics 
addctll that the United States Ciovernmenr had the right of hot pursuit in the cir¬ 
cumstances and was entitled to exercise the rights under article 2 of the Convention 
at the time when the Dexter joined the Wolcott in the pursuit of the Lm Alone"" 
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and upon the assiiuiption that rhc nvcnncnrs sci forth in paragraph S of the answer 
ot the I’nircil vStaies arc true (rhese related parriciiiarly to rhc manner and extent 
()l the use of lorce), “rhc admittedly intentional sinkitig of the suspected \ essel was 
not jiisrified l»y an\ riling in rhc Con\ enrion/' In a ioinr final report of January 5, 
1035 the (lommissioners stared that “l>y their interim report the (.Commissioners 
found litaT tile sinking of the vessel was not iustified hy anything in the Convention. 
T he (^(»mmissioncrs now add that it coiikl not he ;iistificd by any principle of in- 
rernationai law.” In view of the fact rhar tlie /'/;/ A!oiu\ although of Canadian 
regisiiN, was “./c [ricr'f o\\tied, controlled, and at the critical times, managed, and 
her moNemenrs directed and her cargo dealt with and disposed of, h\’ a group of 
perstMis acting in concert w ho w ere entirely, or ncarl\' .so, citi/ens of the I'tiired 
States,” tlie (Commi.ssiiMK'is c«)nsidcred that no compensatio!i ought to l>e paid for 
the loss of the sliip or cargo. In view of the fact. howe\er, tiiar the “act of sinking 
the shiji,... by odicers of the I'nited States Coast Cuard, was... an unlawful act,” 
the Commissioners considered that rhc Cnited Slates oughr h)rn»a!ly to acknowl¬ 
edge it^ illegality and to apologize to Mis .Maiesty's (Canadian (loveniment, and 
to pay to rhar (Kwernmenr “in respect of rhc w rong.” 1 he CCommissioners 

rccornniendcd rh.u should be p.iid to the captain ami members of the 

crew’, “none of w iiom a f>.irry to the illegal cimspir.icy to smuggle licpior inro 
rhc United States and sei! the same there.” On Januarv 19, 19;i5 the United Stares, 
after pointing out that airhough the (Commissioners found that, “the inissitMi anvi 
use of the vcs!'el .n r'u. time <»f its sinking were unlaw fui” and that nevertheless 
they also lourul rivit “it.s sinking by the l.'nited States was unlawful,” tend.ered to 
Mis .Majesty's (Jaiiadian (io'.eniment an apology for the sinking of tiie vessel. (..)n 
Novciiil.jcr ", 19.^*^ a chevk in riie amount of S5(t/)6<^),50 in full settlement of a!! claims 
for JaiiMges resukiiig fiaun the sinking of rhc i essci w as tran.Muitrcd to the (Charge 
d'AfTaires nnemr. rU* (Cajiada In rhc Departiiienr of Slate. 


.M i l i' \i uw /.om;s 


I)ICl AKA I 10\ or PANA.M \ 

7 I bickv.orrii, lrficrmvion.il ! .in "Oj 

At tlie Alecring of the Foreign .Ministers of the American Republics, held at 
Panama from Sejitember 2" to October >. 19^9, there was adopted a declaration 
known as rhc “Declaration of Panama.” Fliis stated that during the World W'ar 
of 1914-JK the (lov ernmenr. of Argentina, lirazii, (Chile, Colomliia, I'ciiador, and 
Peru had advaiiceil or sup’portcd |)ropo.sa)s l'(»r a declaration hv' the American 
republics that belligerents mii.st refrain from hostile arts nc.ir the shores of Anic'ricii, 
and had refi rrcil tcj tfie iirutf ciion needed f(i»r “a /f)ne o! sccurifv iiu.dntiing all the 

‘^USce ‘ Siiikin;..' of iljr I'm " y, . /,//. /. !,n'{ I.. n -1 . ; | it/ijniiMv. r, “CC.im* 

i;f fl);; /'/// ^.n^ llrit. } .li. Ini'l I . ^'2■. Wiliiun., " jiiiiilii .{| |i i-.i'. nf {lot Mm .nil.” 

Hrit. y.n. hnl I. I'jirmliliiig h<»t troiii wnliin ilir l.’ inilt' innii nl ilu- iiooim-. kiw, 

\*}:» puim oiiishk-, st;ir The Ncr^'ton W) l'.2il 7.!u (M Cir. ivjv.i. I;|»lioUiiiig .M i/.mr with 
our. ihc one hour’s distaju c, wticn pursuit eoimut'itrc*! wiihiii, s« <• 'I'hc F/^/ro, 20 I'.Jil 
(F.r).S.C 1927). afl'd us Ciilunj v. United .Stutes, 27 V.?a\ 2% <4ili dir. 192>>;, cert, denied 
27K U.S. <^>35 (1928). 
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noiinnl ninriiimc rnurcs of c<)innniiiic;ui*>n uiul tr.idc* between the cnnntrics of 
Anu'ntM. by iln. dr <. I:ii;itmn ilic .\nKrie;jn lepnldic s rrsnl\ (.'(l iind dct^liircd: 

I. As .1 iiuMsuft <•! t. <»iu m«nT:»l silt jii'»uc i ion. tin- An !*.‘n;.Mn rtpnblii'-, so lont; as 
ilu‘\ inaint.nn tlu ii ni utialiij', au- .is ot ir>iii irnr r;;.jln fiiiif lid lo hnx e tho,c w areis 
ailjaccni lo iIk* Anu riiran (..oniwuni* \\ iiit h iluw n^ard as rd prim:ir\' (’oncern and 
diit’C’t utilily ni their relations, isci* iiom the ('onnnissiMn ot ans' liosrlle act an>* 
fton-Ainci.ican bellii^eient nation, whetlu.T snelT hostile aei be atiempteii or tnadc; frf)ni 
land, sea, or air. 

Si.ic.li waters w'ere tlicn defined by straij^lit lines i»i the .\Tl:inti(' and Pacific’ Oc'cv.ins, 
c’nclosinp llie American republics irotn the boundary lief ween ('atiada and the 
L nilcd Stales in l*a‘'S;ifn.i(jn(JiUlv IVty aiound ihe soiilliern rip ot South Aiueric.:a 
lo tiu* bouiul u N beiweeii those countries in the Strait of Juan de I'uca. I he line 
e.Mends scw eral b.iindred miles out Iroin the sliort: at nian\' |>!accs. l iie tcTi’itoiial 
uMicis ot C.anad.! and “o! i.be mulisputed colonies and possessions of I’liropean 
countries" were cxcepied. 

Ihe American lepulilics .lyidd to endeavor to secure compliance b\' the bcl- 
liocrent.s tlucniob i(»;ni ie[)K.seni.itions. and to consult to detei'mine “upon the 
measures w hich ibe\ ma\ iiuiu idu.dlx or c*olkcii\11\ underiaKe in onic r to secure 
the observ ance ol ilic’ pitix isions oi rhi.= ileclaratioii." I he declaration also pro¬ 
vided ili.ir the Amei ic .iii k j.uldics mi^bt undertake to patrol, indlvidiiallv or ced- 
lectivelv, “the w aleis ,id]iiceMi to their coasts w ilhin the area aliove defined/’ 


Note 

In a press sMieuien: ot \o\ember .v iV.-iO rhe I )i {*armic tii of Stare said that the 
Declaration was based “ii|xon iwo sin.pie principles": “Idrsi. ihe assertion of rfie 21 
.\meriean nations flvar, .-o Unv.i as they maintain their neutrality a war in Fairope in 
wb.ich The> are not involved, should not ’u.'.ii>arih/e their rit’hr m self protceiion nor 
mierte'-e w itli or destme no:'in:il relari<»ns hefxveen the American rcpii’olics; and, second, 
that eonseijiiemlx- rl;e iieliieereiu neriviries undertaken hv- die Fairopean powers p-ar- 
ric’itiariny in such war sb.onld not take ])l:iee within those w'aiers adjacsuit to the 
American eomiiieiv a\ hu h embrace norma! intei - American maritime c'omnuinications, 
and w irhin w hich bellii'erenr ac tivities would endanger rlie security of the American 
re pub lie's." 

Answering an inciuirv' as lo ibc “pcrsitlon and standing of riic /one in international 
law," riidcT Seeretarv W elles wrote on October 20, 1030 tluir 'rhe erearli.n of this 

For it;\t (.if I.>eelaiaiion. set' I /U’/>V Sr.Hi Uuli. vM 1 l or the lec oiimiendations 

suhinitred A]uil t'>4n h\ the Inter Nmede.in \eutraht> t a»rii:ni.uee regavdipg this “sev urity 
/one" set vS Am. /. ///;7 . .'S i 1'.>4I 1, (.'f'. |»iI4 / '/.• e.' R.l. S.'Htp, 4v', In |.iini:ir\‘, 1^)7 

the Ihiiied St.iU'. took the p^^sltion that ’’the *»i>eraiions oj helligeiL-nt .sliij>s against the i-ncin>’s 
vessels are not n.-aiiend 1»\ intein.uional law or jumc riee to spev ilie iMri-i ol the (>pen seas." 
7 ilackwonh, I .ni' 70b 

Ki-garding the Dcelaraiion of I’.inama, .see also \\’. 1.. Ma‘.urson, “ I Ik* I lemisphere /(»ne of 
Sieurii) and the Fa^^,’' A.ILA.}. SriO <lv4(t); Ihow 11, "Proteetne Juiisdietioii," '4 Am, ]. 
l?iil L, Ml f.P.-'-to,); l enwiek, *'Ihe Declaration of Panama." iii. lir»; U.S. Naval W;’r College. 
Intcrnaiioval l.iiw Sif7tj!io7t.s, 60 SI t lo.po. Tliis List states: “ I he priiieipie of eonrigiious /ones 
for neutrals is proha!)ly ir>stalli/in.«, liiir there is eertainlv- no law eoneerning the ewe;/; 
of such aica.’.. . . . The Declaration of Panama is tmt a t>arr of iniernaiional law . Neutral iuris- 
dietion for defen.iC* |>urposes over a parr of the ocean extending .b'O miles from ihe coast is 
without precedent and has nor been generally accepted. . . . (hear Britain, FMnc:e, and CJor- 
inany were acting within their legal rights when they refused to recogni/e the binding nature 
of the Punatna Declaration." Id. at 79-80. 
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zone slioiiUi be cons'ulcrod lather as a practical measure designed to maintain certain 
vital interests, as set lorrh above. While if recogni/.es the total inadequacy of the 
tratlirional ihiee mile limir of territorial waters to alTord adequate protection to normal 
trade routes l>eT\\een lite American reptiblics, siiue these important lines of maritime 
ciimimmicariou necessarily n a\erse the ocean at a much greater distance from the main¬ 
land, at liie same rime the Declaration l^inama sets forth merely a statement of 
principle, liased on the inluTctu right of self-proiecrioit rather than a forma! proposal 
b>r the modiliealifui of internatit'iial law.’' (IhiJ.). 

On several occasions during am! l‘H0 belligerent operations took place on 

the high seas within the security /one established by the Declaration of Panama. When 
protests w ere made, the K.uropcan belligerents, although expressing some sympathy with 
rite aims of rite Declaration, rook the attitude that it was an innovation in international 
law nor applicalde to tlum w ithout their consent 

Article 4 of the Iriier-American Treaty (»f Reciprocal Assistance, signed at Rio de 
Janeiro, Sepremiter 2, l‘M7, lays down the boundaries of a region conraining extensive 
areas t»f high seas a.s well as the American ccutriuLtits. within which parties are obligated 
to assist in meeting armed arracks. (Repr. of U.S. Delegarioit to Inter-American Con¬ 
ference for .Mainienartcc of (ainiinenta! Peace and Securit\-, pp. >S, 61, 154.) 


toMlM.M M, iUlIl.r ANi) S 


PRI SIDIMIAL PkOCl.AMAIlON 2667, SI PIIAIBI R 2S, 1945, WUIl 
RI SPICi lO NA I I RAK RKSOLRCI.S Ob l lli: SL BSOIC AM) 
sr \ 151,1) 01 Jill: CON j'lM.M Ai. snrcb' 

{U) Federal Register 

VV'iii Ki.AS rhe (.ioverniiicnt of the Cnired States of America, aware of the long 
range world-wide need for new sources of pcrrolcurn and other minerals, h(»lds 
the \icw that elTorts to discover and make available new supplies of these re¬ 
sources .should be encouraged; and 

WiU;i<r.\s its competent experts are of the opinion that such resources underlie 
many parts of rite continental shelf olT the coasts of the United States of America, 
and that w ith nuKlern technological progress their utilization is already practicalde 
nr w ill become .so at an early dare; and 

WiJFRKAS recognized jurisdiction ot er these rescnirces is retjuired in the interest 
of their c(jnservation and j)rudc:nt utilization when and as development is under¬ 
taken; and 

WurKFAs it is the view of the (iot eminent of the United States that the exercise 

^'‘'Sce 7 J hiekworrh, r// Ifitrrf/jihful Tij-t > 1I\-,1 l. hftern.itional l.ira: 2WS 

2.<?2 (2d ed., 1V45^ 

'’7 Some notion oi tlic lM<.l.gn>ijjul our. of wljit'li rinse (levtlopmcnts ciUJie ni.iy be had 
from (7 Ilursr, 'AMiose Is the 15ed of the Sira?” 4 Frii. }',/{. hu'l T. H {P>25-24); the Treaty 
of jy42 between Cnited Kingdom and Vcnc/iiela rebuiiig to Submarine Areas of Culf of 
Paria, 2(;'f /.cagwe of Natiom 1 rcafy Series 121; I. AV. liitigbam, Keport on the international 
La'iv oj f'acific Coast Fisheries Riescnfeld, Vvoteefum of Coastal Fisheries under Inter 

national Iavu: (1942); P. C. Jessup, “ I hc Pacific Coast Fislu iies,” Am. /. inti L. 129 (1919;; 
I.. I.eonard, international Hcv.ulation of Fisheries, ])p. t II, J2I 136 (1944); stimmary of state¬ 
ment to Japanese Government by United States (iovemment tm llristfd Hay salmon-fishery, 
Nov. 22, 1957, 1958, Dept, of State I'ress Releases, p. 412. I he accompanying White House 
Press Release of Sc]>tember 2«, 1945 defined I lie conrim nral shelf as ibo area out from shore 
to the 6(K)-biot (lejjfh line. ! > Dept, of State Hull. 484 (194^). 
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of jiirisdicrioii over the nntiniil resources of the si]l)soil and sea bed of the con¬ 
tinental shelf by the contiguous nation is reasottablc and just, since the effective¬ 
ness of measures to utili/c or conserve these resources would be contingent upon 
cooperation and protection from the shore, since the continental shelf may be 
regarded as an extension ol the land mass of the coastal nation and thus naturally 
appurtenant to it, since these resources frequently form a seaward extension of a 
pr)ol or deposit lying within the territory, and since self-protection compels the 
c<*:istal nation to keep close watch over activities off its shores which arc of the 
nature iieccssai'y for ulili/ation of these resources; 

N(nv 1 iii.Ki Hnu,, 1, Mahk^ S. I'rivm xn, President of the United States of 
America, do hcrcliy proclaim the follow ing policy of the United Stares of America 
with respeci lo the natural resources of the sul)soil and sea bed of the continental 
shelf. 

Having c(Micern tor the urgency of conserving and prudently utilizing its 
natural resnurees, the (iuvermuent c>f the United States regards the natural re- 
siuirres of tlie stibsf)il and sea hed r>f the continental shelf beneath the high seas 
btir ccMuigiuuis to the coasts of the l/nited States ns appertaining to the United 
Slates, suhjecr to its iiirisdiction and control. In cases where the continental shelf 
extends to the sliores nf another state, or is shared with an adjacent state, the 
boiindarv shall l)e vietemiined by the United States and the state concerned in 
:K‘(‘ortlance witli eiiuitable principles. I he character as high seas of the waters 
al>o\e the c<niiinenta! shelf and the right to their tree and unimpeded navigation 
are in n(» wa\ thus alfeeTcd, 

1M<I SIDI N I I \I. PKOCUA.MA'l lON SrP'lTAlRI-R 28, i ;4v WU'II 
Rl SP! (T K) (OASI Al, 1 ISIH-RII S IN CI’R I AIN ARFAS 
OF rUF UK ill SFAS"'^ 
i 10 / Vi/e/.i/ /\*eg/5r(’r 12.HH) 

W HI i<» \s fiu some \e,us the Citnermnenl of the United Stares of America has 
\ieweil with concern the in:ulequ:ic\’ ol present arrangements lor the protection 
and perpetuatinn of ihe tisherx resources contiguous to its coasts, and in view* ot 
the potentiall\ disturbing effect of this siruaiitHi, has carefully studied the pos- 
sihilitx of improving the jurisdietional basis tor conservation measures and interna- 
rinnal cooperation in this field; and 

W’lH Ri vs such lisherv resources have a special importance to coastal commu¬ 
nities as a source of li\ elihooil and to the nation as a food and industrial resource; 
and 

Tor cninuu !it. sn- IJtMvli;n J, “Kcstuirccs ol the (.’oiitiiuntal Shelf,’ *40 .‘Z/;/. /. //7/V L. 5.^ 
'Uv4^)); HinRham, “ The (>»nriru’mal Shelf niul the Mar^iinal Belt,” Ihid. 17.>; Allen, “Fciial 
I imirs nt Coastal I islu rv Proieetion,” 1\ Wash. /.. Hcv. I (1‘>46); X'allat, “The Continental 
Shelt.“ l‘H0 liri!. J’./Z. Irn'l /-. 'vU B, Voiinii. "Beeent 1 )evelopnicnrs with Respect to the 
Continental Shelf,” -4: . ////. /. Iml / . S-tP C. 1 Inrst. “ l lu' ConriTuntd Shelf,” M (iroihn 

Sifricty !i\Wsaiiiofis |S4 ^ |•>4'>^; Selak, “Recent l)e\el«»pnu*m.s in 1 livli Seas Visherles Jtnis 
.liction uiulcr the Ihesulential Proelamaihin of PMv” 44 Aw. /. Iw'l /.. 6A) (U)50); 1 .auien>aclii 
“Soven i.untv over Siil.inarioe Aivas.” U>5() lini. VM. Iw'l I . Vouiitr, "l egal Stanis ()f 
Siihmarinc Areas Iieneatli ilie High Seas.” 4> Af/f. /. hif I / . <I95l); b. (,.. Crrccn, The 

Contineiu.il Shelf,” 4 Cunv/n / ega/ Vrohk’ws 54 i !*'.>!); W .iKlocli. ‘The l egal Ikisis of Claims 
to the* (loiitinenial Shelf,” '^i (hotiNs / tans. II' 11. !■. 1 lollaiul, Ihe Juridical 

Sratiis of flu- Contineiual Shelf.” h) VV.r. I.. Kcv. 'So M-o":;.; .M. W'. Monton, 77.v Coutinaital 
Shelf (19*;:). 
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Wiu ui AS the )>rogressive development of new metiuids ;md lechniqiics con¬ 
tributes to intensilied hsliin^^ over wide sen arens and in certain eases seriotisly 
threatens (isheries \\ ith depiction; and 

W'ln Ki AS there is an urgent need to protect coastal lisher\ resources from dc' 
structive e.vj^Ioitation, ha\ing ilue regard to conditions peculiar to each region and 
situatiiiu and to the special rights and equities of the coastal state and of an\ other 
state which Mia\ have established a legitimate interest therein; 

Xow , Tniiijidiu;, I, Hm;kn S. Ikcmw, Presitleni of the I nited States ol 
\meiica, d«> hereb\ ju’oelaun the follow ing j>i>}icv (»f the I nited States ol America, 
with rcs|H‘Ct t(» coastal lishcrics in certain areas ol the high seas; 

In view of the pressing need for c‘onser\ aiion and protection ol lishery resources, 
rlie (io\ trninent of the I’nited Stales ^cgarli^ n as proper to esiablisii conservation 
/.OIKS in rhow .nea'' oi the lugli seas coniigutuis to the co.»srs <»! the L luicii Slates 
w lieu in tishing activities l\a\e been oi in the lnt\ire may be dcv elopeil and main- 
r.niieil <*n a sn!»stanri ii scale. AVhere .such activities h;i\ c been or shall hercalrer 
be developed and maintaineil by \x> naiionals alone, the I nited Slates regards it 
as prope!' to estal»!isli e\p!iciti\ bonniled conservation /^nes in Iticii tishing ac 
rivities sliall be- subject to the rcgiilarion and control ot the I nited Stales. \\ lierc 
such activities have been or shall hereafter be legitimately developed and main¬ 
tained jointly by nationals (»f the I’nitcvl Stales anil nationads of other states. i’\- 
plicitly !)oinuled cousi r\ armn /ones may be established tinder agreements iKiween 
the I’niteii States anil siic'h <M;)ier .stares; and .ill iisbing activities in s,ich /ntu’s shall 
be siibieci. to regiiiation and contrni as provid‘d, \n sneh argieeinents. I'he right ol 
any state to esral.»!isii conservaiiott /one^ olF its shoies m :ict‘ord.mce witli the abo\ e 
[vrmcip.'es is c’oiiccded, pr<wideil th.ar corresponding’ recognition i‘- given to any 
tishing inteivsrs of n;irionals of the I’nittd States w hit.h ma\ i.'/ k! in such areas. 
1 Ik' chaiacrcr as liigh, seas of ilie areas in which such eonservaiion /ones :ire 
est.aldished and the nglit to ilu ir flee anvl nmni’pcded n;!\igaiic‘n a.re in no w ay thus 
alTected. 


NoU! 

Alchiuigli it is eifar from rhesi Pi/iclainarions ih.ir the g^'al nt the I niieii States is 
7jof rile exreieii n of "si >v e*ei;.inT\ ” <ive? oti-hure viaters !u \ < fiil the liniir of rerritoriai 
w'arcrs, bur onI\ specific rights in :hr iisourees of the s( i-l»ed and suhsoil of the eon- 
rincnral slu.'lf, and spedhe rigie^ in lisluries, under liiuiieii (irennisranet'^ and with 
reasona!>lc provisuMi ior the rerogniiion of the rirdirs of oilur stau. ., vet a nuinbe.r 
of I.atin-Aiiicrican lepulilu.s have ai>paren!l\' (a n id<.red iIkiu a. heralding an extension 

Sf)vcreignry and have leacied aiaa dinclv. 

The IVesiden': i-f Mexico issued a di eiaraiion on Oetolier 2'n r>-4 u li fe'ring to ihe 
mineral and fisheries .'(sources of the eontinenra.* slulf and waiers (»fF .Mexico, and 
to the necessity of protceiing tiKUi Iron', iiiiiuoilcr;ite and exliaustive exploiiation; for 
these reasons, ' the ( iovernnunt ot rh'* K( public rei‘o\ ei;' all the ei^niinent.d slu lf 
or filaiform ailjaceiii to i's eoaaiiiie .uul eaeii ami i verv natuial |•esl•ll^l‘t^ hnov\n oi 
unknown, found tlieiein, aiul is mi'v ing rovi aisl-. ihai viinlaiui, usr .and lonrrol lu ihc 
/oiurs (if fishei'.'cs [>:oO’Cfion iieci ssarv’ foi rlu consi i \ ;iiion ot such a soiiicc ot well 
being.” 'I he contiru nial slielt w.is delirual as the :uca less fhan .?(M) nicfcrs deep. It was 
•iddnl thill til's aeti<)n ‘'does not imply that the (io’eminent of Mexic<' intend', to fail 
T(» recogni/e legitimate riglus (»f third p;iiti<s (iii a h.ios of reeiprocity oi that ilie (iov- 
i rnnieni i/| Mexico inn mis to alfi-ct legiiiniaie righrs of free N.ivif> iin u i>ii the high 
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since the «)nly thinj:; it seeks is ihe coiiservarion (►f these resources for the niitionnh 
the conriiienrnL and world welhheiiii:/' El \anoual (Mexico), Orr. >0, 

I»v Ih'csiilentiid decree of October II, Areetuina t]ei‘l;n(‘d ih.it “the Argentine 

epiconiinenr.ii sr.i and c«»nTmenia! slull are siihjitM to the so\t iei!fii |)n\.\'cr of the 
Nation,’ although “!•••,• ])!iFpnses o| tree naxiuaiion, tlie charaeter oi tlie uaters . . . 
leniain - unaliicfe<l I hiv dreree '^:.it».4l ih-.'.i tIk I'mied Slates and mc4i had “issued 
declarations as'eiimg tIu- s<i\ eicienty t>f f ieh <«f ilu- tv.d countries over ilu lespectivc 
penphetal t pic'oiitiin nial :.e r-. atid t oritiiieinal slieh cs, " aiul that: "implicit Iv' accepted 
III iiiiKlcrn inn I naii'itial ia\s ’ is itu doctrine tliat “coiidirional iLCognirion is accorded 
to the right of cxei'x nation o.> consider as iiati»»TTal rerrirory” rlie surround'ng sea and 
conrineiual slu lt. IhtU'ttH OfiridI ./c Li Ri p/ihlird Arsii /niifd, Pec, f», P>-p,; l.ng. irans. in 
41 Aw. /. hn^i /.. Sapp, il 

Press reports imfiiMTi- that on M.is' 1, lV-17 the Nit ar.igiian fiongress t:.\;icnded national 
sovereignty o\i‘r the continental slult, <’Ut lo 20i) men .s dep-th: A'c';c Ytnk Times, 
■Mas' 2. I'H". Article 2 of tin-. Nicaiaguan f'.onvtiinti'in oi January 21, jV-iS stares that 
“Ihe territory . . . includes alsi» the adia(‘ent islands, the terrirori:;I sea, the conrinenral 
shehes. and tile acnal and s!raios|)lKric spai-e.' 2 Pe.i.slce, irmioi/< .\dt.i{//is 

(lo.SO'j. 

A lieclaiaiion hy ilu. Presiviem til t .Ini.- on June 2?, i'My asstrtid rliar the 1. nited 
States. .Me.sico, anti Atvcniina had ‘ pnud.i.mu «i cart gi ijically the soveieiamy of those 
Stales over I'tie ctiiinneiital slult atliaceni oi thcii ceasn., and oxer ilie aeiiacent sea 
thi'oiiglioiit ilu, (Men: necessary in oialer m pieseive tor those stan.‘s tiu: oxxncrsliip 
of the n.iTural resources ilierein.’ It added liuu “the internarionai consensus rccogni/.cd 
in ( .ich countrx' tiu liglii !t» consider as its nari.iuai Territory all tl'iC extent of the cpi- 
c<»niincnr.d sea and the adiacmi continentid siull. ' (ionsctiuenrlx, the (.hilean (.iov. 
uiimem “ttinflmis -.nid piociaims national soxerogntx tAfr ail tiu- coniinenial shelf ad- 
jai'cnr to the com itu. nial and isiaiui coasts of tiie national territory, \\ liiiisoever may be 
'he (hpth, tin::, pioiecting .ill rite natural resources that (..xist above tlie said shelf, in it. 
and iietii. .ill] iJ, knoxxn or xvhich max iu discoxcrevl." riirthermoie, Cliik. “confirms and 
[u-oclami. n.itiunal soxvicigiiyv oxer all the \xatcrs adiacenr to its c('asrs, whatever 
max' be :iu-i: dUjMh, to the tuil i xtent necessary to reserve-, nroreer, eoiiserxc and make 
■ise of the resocrccs and natural wealth of any sort which ma>- exist above such seas, 
lU them, or beneath ilu in. piacing under (hivernment sujUTvision especiallx- the fishing 
and mariiie-huming iiulustries.'' The /one?' of protection are to e.xiend 200 nautical 
miles from the coa>i.. I'iiiallx', the deciaration .states that it “does not disregard similar 
lights oj 1 tiu r it.iies on ihe basis of reciprocity, nor the rights of free navigation on the 
high seas." I'l Manoio (S.miiago}, June 2’^ P.H7 

On Angus; !. PM; .i Pmuxian Ihesideiiria! Decree, xerv simdai to ilte (..hilean, de¬ 
clared "nati(rn.d soxeieignix ;md iuiisdlction” oxer tiu: tontinciual or insular shelf, 
regard li ■ns (»f depth, and “oxer the sea adjacent to tlte coasts ... to the full distance 
nciussaix to resi i vc. protect, conserve and utili/c the resources" thereof. A 2i»0-nautical- 
mile limit was set, and die decree staled that it “does not aiTect the rigbt of free 
navigation <»f di-ps of all nations, accoiding to iiuernaiional law." “ Rei'ista pcritiWd 
./c ih'!Lrj!.u\(H/d} >01 iiu4’.-). A Ca»sta Kicaii tiecree-law (»f July 2", 1948 fol¬ 

lows a partem xeix close to that of Chile, /.a (rdcctd (('osia Rica), July 29, 1948. 
Soniewliai simiiai vleeiee.s were issued liy the Presiilent and Congress of Honduras on 
jamiarx 0) anil March 7, l'> 50 . I d (otcc/.t (Honduras), March 15, 1950, p. 2. In Decree 
449 of Decemher 17, 19 ' 0 . T\gulating shark fishing, the President of Panama declared 
that; “ I he national imisdiction for the purpo.scs of fishing in general in the territorial 
waters of the Kepul)lie extends to all the area included above the sea bed of tlie con¬ 
tinental shelf. I lius, the tislieiy xvhich is carried on within the indicated limir.s is 
consideted a national product, and, thus, is siihiect to the provisions of this decree.'' 
Panama, (idiu id (IflcmL v. 4.C December 24, 1946, p. 2. Similar claims to the continental 
shelf have been made liv (iuatemala, ICl Salvador, and 15ra/.il. kxlaiul hx a laxy of Apr. 5, 
I94H provided for camseivaiion /ones for fisheries coiiiidls xvirhin the limits of its 
“r-ontincniar’ shelf, see “Icelandic Fishery Limits;' 1 Inti 6' Compjr. ! 71 (1952). 

riie Latin .Anieric.m actions liifTer from that t»f the I nited States in that they assert 
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SDvercignt)’ over the continciital sliclf, and in their claims to the sea itself. None 
expressly recogni/c the right of other states, \vlu»sc nationals have fished in the areas 
concerned, to have any voice in the control of the fisfuriers affected. Some, at least, 
seem to i>e assertions of sovereignty tner wide areas of the high seas as territorial 
waters. The international legal basis for such asserriofis would appear less sound than 
that for the iurisdiction pr(»c!aimed by the Tnired States.'^'* buleeil, in notes of |ul>' 2, 
J9-I8 to the Argentine, (ibilean and IVruvian (io\ ernmcnis, the Tnired States ‘‘notes 
that the principles underlying the Argentine |(.’lnlcan, Peni\ian| Dechnation [Decree] 
differ in large measure from those ol rh.e I nireil States lb'i»elainarions aiu! appear n» 
l)e at variance with the generally accepteil principles of international huv.” It was 
poinreii out that tlie ileclararion t>r liecrees ol»iecred to asserted “narional sovereignty 
over the continental shell and t»\er the seas adjacent to the coast . . outside the gen¬ 
erally aecepred limits of territorial w aters"; and failed ‘‘with respect to fishing, to accord 
recognition to riie rights and interests of the I'niteil Stares in the high seas off the 
coasts ' of the coijnir\’ concerned. In consequence the Tnired States “reserves the 
rights and interests of the I’nited Stares."'*" 

Much less (|nesrif»n is likely to arise with respect to the various decrci‘s, moiieleil 
upon the Truman ( oniinental Shelf Proclamation, which have been issued with respect 
to the subs(»il and sea-bcii resources {chiefly petndcuin) in the Tertian (bilf b\- Saudi 
Arai>ia, ITihrcin, Kuwait, anti the Trucial Shcikluloms, or in tlie itisular shelf off 
Raluiinas and Jamaica. None />i ihesi- have asserted sovertignr.v over tlie waters above 
such continental or insular slulves, nor sought to control fisheries bty<»nd ieirit<*rial 
waters."' The same is understood to l»e true as to ;\ciii)n recently taken by l*akistan 
and tlu Philippines in extending their respective imisdierions tuer the v^alK'd and 
subsoil of the cemtinental shelf. 

The subject has been much tliscus^ed in recent uieetinirs of intertiational l.iuvers, 
and tlie PV^T Report of the T.N. Inieinarionai l.aw finiimiission, refuinteil *4^ rhfi. /. 
irn'l L. S/ipp. lob proposes rlu* following dr.ilr articles prejiared by Prof, 

I raiKj-ois (Nciherliiiids): 

.7r/. y. As here used, the tern: “coniiiiental shelf" n. rs ir> the se.i biil atui 
subsoil of rlie submarine areas contiguous to the coast, but juitside the area of 
territorial waters, where tiic depth of the superiacent uaiei adniirs of tlie exploita¬ 
tion of the natural resources <»t the sea bed and subsoil. 

Art. 2. The coMtincnr.al shelf is subject to the exercin' b> the coastal State of 
Cfuirrol and jurisdiction for the jiurpose of e\]>joring it and exploiting its naiutal 
resources. 

Art. 3. The exercise b>- a coastal Stare of control and jurisdiction over the con- 
rincnral shelf does not alTc-ct the legal status <»f the superjacent waters as high 
seas. . . . 

Art. 6. {\) The exploration of the eoniinentai shelf and the exploitation of its nat¬ 
ural resources must nor result in substantial interference with navigation or lisliing. 
Due notice iiiusi be given of any installations c»»nstrucreil, ami due means of warn 
ing of tlie {iresence of such installations must be maintained. 

(2) Such installations shall nor have the status of islands for rlie purpose of de- 
liiiiiriiig territorial waters, bur to reasonable distances safety /ones ma>- be esrab- 

^^♦Sce Rishop, Excni^c of for Spcciil I'in jiosrs in lli}^h Sr is Arcjs \l yovd /he 

Outer [dwit of l erritoriA IPj/en, Sixth Confeienec of Inter- \iueiie.u) I5ar Xssoc iation ( PW.» ; 
cf. Trigg, ‘National Sovtreignrv' rner Alariiiiue Resources," 9‘v U. of l\i. /.. H. <P>5(p; 
de Azearraga y Bustiiinaiue, ‘ lais I )eree!u»s sohre la PluTab»rnia Suhinaniia," 2 KrAs/a Espanola 
de Derecho hnernacioval 47 

"'TSce Selak. “Reeent Developinenrs in High Sc-as Tisheries Jurisdieium umlei the Prcsi^lential 
Proclamation of 1'745," 44 Ai/t. /. ////V /.. 670 (IVSO;. 

"'See Young, “Saudi Arahinri OtTsliore l.cgislation," 4i A/ti. j. hit'l /.. SUi (I'Wj, NOung, 
“rurtlier f Jainis to Areas beneaih the High Seas," ihiJ. 70(». See also arbitration hetween IVrro- 
kum Devclcpment (Trucial Coast), I.td. and Sheikh of .M)ii Dhalii, I Inf I 6* Oowp. /.. 24? 
(1952), commenred on by K. Young, “Lord Ascpnih and tliK,* fJoniinenial Shelf,” 46 Am / 
Inf I L. 512 (1952). 
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lishcd nrovind such installations, where the iiicasiircs necessary for their protection 
may be taken. 

s4rt. 7. 1 wo or more States to whose territories the same continental shelf is 
contiguous should establish boundaries in this area of the continental shelf by 
agreement. Failing agreement, the parties are under the obligation to have the 
boundaries fixed by arbitration. 

Accompanying articles on “related subjects” provide: 

Art. /. States whose nationals are engaged in fishing in any area of the high seas 
ntay regulate and control fishing activities in such area for the purpose of preserving 
its resources fnun csterminarion. If the nationals of several States are thus engaged 
in an men, such measures shall he taken by those States in concert; if the nationals 
of only r>ne State are thus engaged in a giveti area, that Stare may take such measures 
in the area. If any part of an area is situated within 100 miles of the territorial 
waters of a coastal State, tliat Stare is entitled to take parr on an eniial footing 
in any system of regulation, even though its nationals do not carr\' on fishing in the 
area. In no circumstances, however, may an area be closed to nationals of other 
States wishing to engage in tisliing activities. 

Art. >. The regulation ot sedentary fisheries may be undertaken by a State in 
areas of the high seas contiguous to its territorial waters, where such fisheries have 
long l)een niaimaineil aiui conducted by nationals of that Stare, provided that non 
nationals are permitfed to panieipare in tlu* fishing activities <»n an equal footing 
with nationals. Such regulation will, however, nor aflVct the general siattis of the 
areas as high seas. 

Art. 4. On the Iiigli seas adiacent t(» its territorial waters, a coastal State ina} 
exercise the conridl necessary to prevent the infringernenr, wuthin its territory oj 
territorial waters, of its customs, fiscal or sanitary regulations. Such control ma> 
nt>r be exercised niore than twelve miles from the coast. 


Section 1). Inniuiiihies from jiiriscliciion. 

Iiittculiic(oiy Note. I iidcr international law, foreign states and their instru- 
incnialitics liavc certain immunities and cxemprions from jurisdicrion. Further¬ 
more, additiotial ]>rivilcgcs am! immuttirics arc often acem’ded. even where there 
is no sense of any international law obligation to lio so. In considering these im¬ 
munities, it is frcquenil)’ desirable to di.stingiiisli between immunity from jurisdic¬ 
tion (in the sense tliat the foreign state or its representative cannot be made an 
unwilling party defendant), and exemption from the application of the law (in 
the sense that the territorial law docs not apply to the acts of the agency claiming 
exemption, even if nothing is d(»nc about the relevant acts or events until after 
the expiration of the immututv fr<»m jurisdiction or its waiver). Father of thc.se 
types of exemption or immunity may be present alone, or both may coincide 
Why should the term •‘c\-territorialir> ” l)e frequently used to describe thc.se 
immunities? It tnav be observed tliat this term is falling into disfavor. 

Altliougli, historicallN’, diplomatic immunities were the first to develop, and 
have long l)ten regarded as fi^rming an important part of international laxv, they 
( like the immunities of consular ofTieers, foreign sovereigns, and the like) appcaj 
to be of less concern \n most lawyers than do the excniprious from jurisdiction 
enjoy ed b> foreign g«»\ernments and their property; hence the emphasis in these 
materials. Since much of this field relates to immunities from the jurisdiction of 
courts, the decisions of national courts comprise a large part of the materials. It 
is always important to keep in mind how far these may be a satisfactory evidence 
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of rhc rules of imcrnationnl law regarded as binding upon one stare in its relations 
with another. It nia\' l»c noted that, while diplomatic correspondence and intra 
governmental connnunications are common on these questions, almost no interna 
tional judicial or arbitral decisions have dealt with them. There is sonic attempt 
to express in treaty form the rules dealing with immunities; this was common at 
an earlier day for diplomatic privileges, while treaties now provide the principal 
basis for such immunities as are given to consuls, and to internationa' organi/ations 
and their personnel. 


I. htiuiunitics of States and Their ProiK’ity from Judicial Jnrisdictione^' 

Tin: sciiooM R i:xcn.\NGi: v. aicFaddon 

United Stares Supreme Courr, 1S12. ? Uranch 116 

ll'wo American citizens, owners of the Schooner l''.xrb,i/’<^c\ filed a libel in the 
United States District ('ourt for Pennsylvania, claiming that the\ were entitleil t«> 
possession, '1 hey alleged that it had been seized in IS 10 on the high seas by persons 
acting on behalf of Napoleon as Fmperor of France, and that w ithout any I'rcnch 
prizx* court adjiidicaritm the vessel had now been brought to Philadciplu’a. 
apj)earancc w as made, but the United Slates Attoiney appeared at the insranix; of 
the United Stares Covernment and filed a suggestion setting forth that the vessel 
was a public vessel of France which had come inif> port in distress, :md asking 
that the libel be dismissed. The District Court dismissed the libel, rlie Circuit On\v\ 
reversed, and the United wStates Attornev appealed to the Supreme Court.! 

Makshai i., C. J.: 'I hc jurisdiction of the natioti w ithin its own territory is iicccs 
sarily exclusive and nlisolute. It is suscc{)tible of no Imiitation not impr>scd b\ 
itself. Any restriction upon it, deriving validity from an external source, would 
imply a diminution of its stivereignfy to the extent of the restriction, and an in 
vestment of that sovfueignry to rlie same extent in tijat pow er w hich could im[)ose 
such restricticjii. 

All exceptions, therefore, i<i (he fnll and complete power of a nation witliin its 
ow’n teiritories, must be traced up to the consent (d’ tlic nation itself. '1 hey can 
flow fr('m no other legitimate source. 

This consent may be eitlicr cxprc.ss or ini()!ied. In the latter case, it is less dc 
terminate, exposed more to the uncertainties of construction; but, if understood, 
not less obligatory. 

I'fie world being composed of distinct scivcrcignties, |)ossessing equal rights and 
equal independence, wIk^sc mutual benefit is promoted by intercourse wdth eacli 
other, and by an interchange of those good offices vvhicli hunianit}' dictates and 
its wants require, all sovereigms have consented to a relaxation in practice, in cases 
under certain peculiar circumstances, of that absolute and c<»mpletc jurisdiction 
within their resf)ec:ii\c territories which sovereignty confers. 

1 his consent may, in some instances, be rested by common usage, and by l om 
mon opinion, grtiw ing out of that usage. 

in particular, Harvard Research in lntemali*>nal Law, “Ounpcttnic of C.'ouris in 
Regard to Foreign States' (P. C. Jessup, Reponcr), 26 Am, J. It/tl /.. Sufyp. 451 738 (1932)^ 
Alien, Vosition of Foreiicn States before National Courts (1933). 
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A nation would justly he ronsidcred as violating its faitli, although that faith 
might not he expressly plighted, w hich should suddenly and without previous 
noiiee, exercise its teirilorial powers in a manncj not consoriani lo the usages 
and receive tl ohligations of the e ivili/cil world. 

I his full and absolute territorial itirisdictiini being alike the altriinite of every 
sovereign, and l)eiiig incapable of conferring extra-territorial power, would not 
seem to contemplate foreign sovereigns nor their sovereign rights as its objects. 
One sovereign being in no res[)ecr amenable to another, and being bound by obliga¬ 
tions of the highest character nor to degrade the dignity of his nation, l)y placing 
liimself or its sovereign rights within the jurisdiction of another, can be supposed 
n» fuur a foreign territory only under an express license, or in the confidence 
that the immunities belonging to his independent sc»vercign station, though not 
c\prvssl\ stij)ulared, are reserxed by implication, and will be extended to him. 

T his periecr eipiality and absolute iiulepemlence of sovereigns, and this common 
intervsr impelling them to mutual intercourse, and an interchange of good olltces 
w ith each cither, have gixen rise to a class of cases in w hich excry soxereign is 
understC'od to waive tlte exercise of a parr of that complete exclusive territorial 
;ui isdicii<»n, w Inch has been stated r<i be the attri!)Ute of every nation. 

Ist. One of these is admined h) be the exemption of the person of the ,sovcrc:ign 
tr»Mi! airesi. or deiLUiion xxiihin a foreign territory.... 

2d. A secotwl case, standing on the same principles with the first, is the in 
munit x w liicli all eix ili/eil nations alloxv ti» foreign ministers. 

>d. A third case in which a soxereign is understood to cede a portion of his 
ieri it»u'ial iurisdiciion is, \x here he allows tlie troo|>s of a foreign prince to pass 
through his dominions. 

In such case, w ithout anx express declaration xvaiving jurisdiction over the army 
to which this right of passage has beeti granted, the sovereign who should attempt 
to exercise it would certainly be considered as violating his faith.... 

Hut if, w iihoiit such express permit, an army should be led through the territories 
of a ft)reign prince, might the jurisdiction of the tcrriiorv lac rightfully exercised 
oxer the individuals composing this armx? 

W'iiliont doubt, a tnilitary force can never gain ininuiniries of any other de¬ 
scription than those w hich war gix es, by entering a foreign territory against the 
will of its sox ereign. Hut if his consent, instead of being expressed Ity a pariiciilar 
license, l)e expressed l)\ a general declaration that foreign troops may pass through 
a spccilietl tract of countrx’, a distinction between such general laermit and a 
particular license is not perceived_ 

... If, for reasons of state, the jH)rt.s of a nation generally, or any particular ports, 
be cl<»sed against v essels of war generally, or the vessels of any i^articular nation, 
notice is usually gix en of .such determination. If there be no prohibition, tlic ports 
(»f a friendly nation are considered ns open to the public ships of all powxrs with 
wliom it is at peace, aiul the\ arc supposed to enter such ports, and to remain in 
them while allowed to remain, under the protection of the govcrnmcir: of the 
place.... 

Wiien private individuals of one nation .spread rhemselxxs through another as 
business or caprice may direct, mingling indiscriminately w ith the inhabitants of 
that other, or when meichaiit vessels enter for the purposes of trade, it would be 
obviously inconvenient and dangerous to society, and would subject the laws to 
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continiiii] infraction, atid the govcrnnicnt r«» degrndathm, if such individuals oi 
mcrcliants did ni>t «)\vc temporary and local allegiance, and were nor anienahlc 
to the juristliction of the covintr\'. Nor can the foreign sovereign have any motive 
for wishing such exemption. Mis subjects thus passing into foreign countries arc 
not cmployeil by him. nor are they engaged in national pursuits. Consccjucnriy, 
there arc powerful motives for not exempting persons of this ilescriptioii from 
the jurisdiction of the countrs- in which they arc found, and no one motive for 
requiring it. The implied license, therefore, under which they enter, can never 
be construed to grant .such exemption. 

Rut in all respects different is the situation of a public armed ship. She consti¬ 
tutes a part of the military force of her nation; acts under the immediate and direct 
command of the sovereign; is employed by him in national objects. He has man\ 
and powerful motives for preventing those objects from being defeated In' the 
interference of a foreign state. Such interference cannot take place without affect 
ing his power and his dignity. 1 he implied license, therefore, under which such 
vessel enters a friendly port, may reasonably be construed, and if seems to the 
court ought to be construed, as containing an exemption from the jurisdiction of 
the sovereign, within xr hosc territory she claims the rights of hospitaliry_ 

It .seems, then, to the (loiirt, to be a princi])le of public lau , that national ship? 
of war, entering the jrort of a friendly power open for their reception are tr* br 
considered as excinpred fiv the comsent of that power from irs jurisdiction. 

Without doubt, the .sovereign of the place is capable of de.srrov ing this irnplica 
tion. He may claim and exercise juiisdiction either b\- emplox ing force, or bx 
subjecting such vessels to the ordinary tribunals. Rut until such power be exerted 
in a manner not to be misunderstood, the sovereign cannot be considered as having 
imparted to the ordinary tribunals a jurisdicrion, which ir woiiKl be a breach of 
faith to exercise. Those general statutory pro\ isions tbcrcforc which arc dc.scrip 
five of the ordinary jurisdiction of the judicial trihunals, which give an individual 
whose propert}- has been wrested from him. a right to claim that property in the 
courts of the country in which it is found, ought not, in the opinion of this Court, 
to be so construed as to give them jurisdiction in a case, in which the sovereign 
power has impliedly consented to waive its jurisdiction_ 

If the preceding reasoning he correct, the Eyclwif^c being a public armed ship, 
in the service of a foreign sovereign, with whom the government of the United 
States is at peace, and having entered an ;\mcrican port open ftir her reception, 
on the terms on which ships of war are generally permirted to enter the ports of 
a friendly jiower, must he considered as having come into tiic American territory, 
under an implied promise th.it. while necessarily within it. and demeaning herself 
in a friendly manner, she should he e.xcmpt from tlie jurisdiction of the 
country.... 

[Judgment of the Circuit Court reversed, and judgiitctit of the District Court, 
dismissing the libel, affirmed.] 


Note 


Does this mean that a foreign war ves.sel in port is deemed part of the territory of its 
own state? Cf. Chtmg Chi Cheung v. The King, [1939] A.C. 1<>0 involving a murder 
of a member of the crew on a Chinese armed ship in Rritish territorial waters by 
another crew member of Bririsli nationality. The Chinese request for extradition 
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was refused because of the defendant's Britisli nationality, anti the dcTenclant was tried 
and convicted in tl\e British Colonial (:(>iirt of Hon^ Ktutg. Defendant appealed, 
contending that the alleged crime occurred, in effect, on (Chinese soil and outside 
British iurisdiciion. The eonviciion was afTinned. 

2 IIACKWOR'I Jl, DKiJSd ()l IN I I TN A I ION\L CAW 

Secretary Lansing, in a letter of Noxeinhcr .s, I VIS to the Aiionuy Ciencra! 
of the United States expressed tlic view that: “WHieic [government-owned] ves¬ 
sels were engaged in commercial pursuits, they should be subject tt) the obligations 
and restrictions of trade, if they were to enjoy its benefits anti profits” for the 
following reasons: 

(1) because of the soundness of the theory that “when a sovereign enters into 
l)usincss, he sul)niits himself to the conditions thereof”; 

(2) because “if merchant vessels owned and operated by foreign governments 
are immune from process in United States Courts, added force would be given 
to the claim (»f neutral governmenrs who are taking over their merchant marine 
...that they should be also immune from the operation of municipal regulations 
in Ihiitcd States ports”; 

(3) because “if the claim of iujinunity were granted. American citi/ens ns well 
as foreigners would be left without recourse in the courts for such just claims as 
they niighr have against the vessels concerned,” and “ Lheir onl\* means for obtain¬ 
ing satisfaction would l»c through prditical channels — either rhrougii Congress, 
<»r through diplomacy.” 

Me was of the further view that: “1 he t|uestinns involved are particularly suit- 
aide for determination by courrs, rather than b\' political deparrmenrs of tlie Go^ - 
ernmeiit.” fhe purpose of tlic Secreiarv's letter \\i\s to suggest that a case in- 
vidving the libeling of a governincnt-owncd vessel engaged in commerce l)e 
brought before the Supreme Court <d’ the United States aiul that the Dcjiartmcnt 
of Justice there present the doctrine of mm-immunity. 

In refusing to adopt the suggestion of the Secretary the Attorney General said: 

riic Department of Justice is convinced that as the law iu)w stands, these ships arc 
ininiiinc. Its business is to deal with the law as ir finds or believes it to he. It cannot, 
in cariiior, urge upon the Supreme Court a position which it hclicves to he unsound. . . . 

If the sovereign’s property can be made the subject of a libel in ran, the sovereign, 
for all substantial purposes, becomes a party defendant in a legal action. A concession 
that this may be done w'iihout express consent, seems to the I^cpartmcnr the concession 
of the suability of a sovereign which yon say \ ou do not propose. At any rate, it is a 
conccssio!! which the Dcparrnieiu is unwilling to make. Under all the circiiinsrances, 
I am clear that pending a decision of the matter by the SuprciiK* Court, which ir is 
hoped may be speedily attained, the Department must continue to asseiT, in all appro¬ 
priate cases, the immunity (»f merchant vessels which aic the property of the United 
Stares. 


OLl\ ER AMERICAN I RADING CO. v. G0\T:RNMENT OF THE 
UNHTD S'EAITS OF MEXICO 
U.S. Circuit Court of Appeals, Second Circuit, 1924 
5 F.2d 659; 2 Hackworth, Digest of Ivtemationai Laiv 472-474 


I Plaintiff American corporation owned by ,an American citizen brought in the 
state court an action for breach of contract against the Mexican Government and 



422 


JURISDICTION 


rhc iMcxic:in Nnrionnl Railwiiys, serving the financial agency of iVlexico in New 
^'ork and an agent of the Railw ays at the lattei s office in New ^'ork, and atiaciiing 
property of tlie Mexican (lovernnient. I lie contract related to plaintifFs siippK ■ 
ing lot<»inotivcs f<»r the Mexican National Rail\\a\s, which was shown to he 
“merely a name” for a hranch of the Mexican (io\ ernmcni itselt. I he Deparimeni 
ol Stale rapicMcd tlic Ciovernor of New N’ork to have an appropriate state officer 
appear and inform the court that “ The (hnernment of the United States has at 
present no official relations with the administration now functioning in Mexico. 
This fact, however, docs not affect the recogniticjn of the Mexican State itself, 
w liich for years has been recognized by the United States as an ‘international 
person’, as that term is understood in inrernationaJ practice.” I he Mexican ( Jon - 
ernment issued a decree suspending all commercial relations witli the Stare of 
New \ ork.-^-* 1 low ever, the case was removed from the state to the federal court; 
and subsequent to recognition of the Mexican Government by the United States, 
the court vacated the attachment and dismissed the action. After the case had 
been certified to the United Stares Supreme (a>urt under 5 2 of rhc Judicial 
Codc,*'^ and after the Supreme Court had decided that the (juestion of jurisdiction 
in the instant problem was not such as was intended in 2>S,''‘’ the case was trans¬ 
ferred to the C’ircuit Court of Appeals. | 

Roca.KS, Cr. J. In 1794 the French (ioveriuH' of Guadeloupe was arresied in 
the L'nited States for an official act committed in his ow n country. I lie matter 
was referred to the Attorne\' General, who advised that the (official ougltt not to 
answer in our courts and that the extent of his authorin could be determined »»nl\’ 
by rhc constituted authorities of his ow'ii nation. I Op, Attys. Ocn, 45, 46. And 
in 1797, in another case, tlic Attorney General advised that “a person acting under 
a commission from the sovereign of a foreign state is nor amenable for v\'hat he 
does, in pursuance of his commission, to any tribunal of the United States.’* I Op. 
Attys. Cien. HI, 

In such cases the presumption is that for illegal acts committed in a foreign 
state the judicial tribunals of that state will afford proper redress. If he applies 
for such redress, and it is impi'opcriy denied him, he ma\’ resort to the executive 
department, but nor to the judicial department, of his ow n government for irs 
aid... 

It is said that rhc Mexican government, in operating the National Railways of 
Mexico, is engaged in trade and in a non-governmental enterprise. This view of 
the matter we do not accept. It is a fact, of w hicli we take judicial notice, that 
in the leading countries of I'urope, as well as in Canada, it is the practice of gov¬ 
ernments to ow n and operate the railways. '1 his is not regarded by them as en¬ 
gaging in trade, bur as rhc performance of a fundamenral governmental function. 
It evidently is so regarded in Mexico, and w hile in rlie United States the rnilvvavs 

1922 Foreign Relarw'HSj II, 709 717; 1925 Foreign Reltnions, II, ^74 ^77. On immuni¬ 
ties (if an unrecognized governinent, sec U'ulfsohn v. R. S. T. S. K.. p. 2 >4 sunra. 

■o Providing for direct appeal to the Supreme (ioun Iroin ilie district court “in ;ni> case in 
which the jurisdiction of the court is in issue”; 36 Stat. IIS7. 

"•■5 2<>4 U.S. 440 (1924). 

Here the court discussed Underhill v. I fernande/., I6S U.S. (IS97) ; ’I'hc Schooner 
Exchafige \\ Alcr'addon, sTtpra; Mason v. Intercolonial Kadway, 197 .Mass. >49, S? \.I . 876 
(1908); 'J he Parlcine?n lielge^ L.R. 5 Proh. I). 197 (1880); I'he Vorto Alcxavilrc, 119201 P, 30; 
and l.iirher v. Sagor, |192lj 3 K.B. 532, p. 238 sn/tra. 
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arc nor owned and operated by cither the stare or federal gov’crnnicnts, we are 
nor jnsrified, on that account, in holding that the Alcxican government is engaged 
in trade, and not performing a governmental function, in operating the National 
Railw ays (^f Mexico.... 

I he question w hetlier a vessel ow ned or recjuisitioncd by a foreign government 
and engaged in trade, and which is w ithin the United States, is subject to the 

jurisdiction of our courts has not been decided-Bur the (jiicstion which is now 

[^resented to us is not the (]uestion adverted to abf)ve, and bears no analogy to it. 
I'his record docs not disclose that Mexico is operating a railroad in the United 
States or is here engaged in trade. 

1lie United States of America and the United States of Mexico have entered 
into a convention w hich provides f<»r the amicable settlement and adjustment of 
claims l)y the citizens of each country against the t)thcr_ 

... 1 he District Court, in our opinion, w as without jurisdiction, as the property 
in\olved was that of the government of Mexico, and was used bv it in the per¬ 
formance of w hat it considers a governmental function. 'I'hc property^ sought to 
lie reaclieti in ibis country is the public property of Mexico, and is movable prop¬ 
erty. which tliat go\eminent holds for public purposes, and, being such, it is en¬ 
titled to the same immunitv as a sovereign, or an ambassador, or a ship of w'^ar, 
and f(»r the same reason. I hc exercise of such jurisdiction by the courts of this 
e<»untry' is inconsistent with the independence and sovereignty of Mexico. 

77.»c orJcr vi}(\viu^ ibc cittitchiiu'nt niul dhinhmi^ the suit is affimiedy'^ 


rilE PESARO 

United States District Onirt, Southern District New York, 1921 

277 Fed. 473 

IA libel iu ran w as l)rouglir against the Pesaro, a merchant vessel owmed and 
operated hy the Italian (hnernment and engaged in carrying olive oil from Italy' 
t(» the I’nited States, for damage to a shipment. The Italian Ambassador made a 
diretT suggestion ro the court that the vessel was owned and possessed by the 
Italian (lovernmcnt, aiul the vessel w^as thereupon released. On direct appeal by* 
the libellants, the Supreme ('ourt reversed, holding that as the Ambassador’s sug- 
gestitin did not place him or the Italian Government in the position of a suitor the 
suggestion must come through official channels of the United States. The Fesaro, 
U.S. 2R» (1921). Upon consideration of the case in the District Court, on an 
agreed srarement of facts showing the Italian Governmenr ownership and pos¬ 
session, that the >'csscl w oiild not be immune in Italy, and that in Iralv a merchant 
\*essel ow ncil by the U.S, (Government w'oiild not be immune, objections to the 
jurisdictif)!! were overruled.] 

Mack, C'r. j.: So in dealing wdth an iin.sertled problem in the application of 
sfivcrcign immuniry, rhe court must nor only consider hi.srorv and logic; it must 
also look behind and bey (ind both and inquire whether the public interesrs justify 
o • require an extension of sovereign exemption from the usual processes of judicial 
justice. Willi the growth and development of state activity, it behooves the court 
to consider rhe conse(|ucnccs which w^ould flow from a ruling removing from 

Cm. deniedy 267 U.S. 5% (1925> 
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the ordinary judicial administration matters of vital importance to the community, 

w liich have for centuries been handled rhroiigli the regular judicial processes- 

rhe (jucstion, Iiowcn er, is \\ hethcr international courtesy does or docs not re- 
(piire this immunity to friendly foreign states, particularly if the immunity docs 
not exist in favor of the soxcreign's ou n similar interests in his own courts. Ccr- 
rainlv there appears to be no consensus of opinion among the international jurists 
to this effect.... (xrrainly then the exercise of jurisdiction by the courts in the 
ease of public merchantmen cannot toda\’ be considered novel or revolutionary, 
riie executive branch of our government, it may be assumed, will not be slow to 
l)ring to the attention of the judiciary by appropriate suggestion any matter of 
ifitcrnational councs\- or concern. The failure of our State Department to take 
any action in these cases is not w it bout significance *... although I do nor mean 
to say rhar iminuniry should be refused in a clear ease simply because the executive 
oranch has failed to act. 

'rhe English decisions abov e mentioned seem to proceed on the principle that 
a ship cannot be libeled /;/ ni/i w here the owner cannot under the common law ])e 
im.picadcd in personam. This doctrine, so far as effective, would appear to be 
peculiar to I'.nglish admiralty and is not accepted as a part of the maritime law 
in this and other countries_ 

...If, as I believe, sound principles of admiralty jurisprudence require that a 
ship be treated as an entity separate and distinct from her owner, the immiinitx* 
of a public ship should depend primarily not upon her ownership but upon ibe 
nature of the service in xvhich she is engaged and the purpose for which she is 
employed. That is a distinction or standard towards which Bynkershoek, Marshalk 
and Stow ell tended and in favor of which there is not only the specific authority 
of Stor\ and Philliniorc but rhe force of judicial analogy and tlic requirements of 
modern economic life. 

If rhe is not imniunc from seizure by reason of her government owner¬ 

ship, it would seem clear that she C(»\ild not claim exemption from attachment on 
account ip{ rhe merchant ser\ ice in whicii she was engaged. While in The Davis, 
in Wall. 15, 19 I.. I'd. S75, Lone; v. Ta;nfvco fD.C.) 16 Fed. 491, and The Attualita, 
258 l ed. 152 C.C.A. 45, the laek of ptisscssion by the government was stressed 
as of viral importance, in my judgment, such possession is not rhe exclusive cri¬ 
terion. Since, apart from the cjiicstion of possible immunity by reason of govern¬ 
ment ownership, it is generally recognized that without treaty provisions, mer¬ 
chant ships arc not exempt from seizure by reason of their employment in the 

postal service.immunity shf)uld not be given vessels owned and employed 

by the government in ordinary times in the usual channels of trade. To deprive 
parries injured in the ordinary course of trade of their common and well-established 

• In an^iwer to my inquiry, the Secretary of Slate, throiiirh the Solicitor for the State Depart- 
iiicnr, stated on Atijfust 2, 1921: “It is the view of rhe Department that government-owned 
incrcliant vessels or vessels under requisition of governments whose flag they fl)* employed 
in commerce should nor be regarded as entitled to rhe immunities accorded public vessels of 
war. The Def?arrnicnr lias not claimed immiiniiy for American vessels of this character. In 
cases of private Iitigarif»n in American ports involving merclianr vessels owned by foreign 
governments, rlic IX'panmenr has made it a practice carefully to refrain from raking any action 
which might constitute an interferetice by the aiith(jrities of this government in such litigation.” 

! Ftiorntite l»y Court, i 

^^The Varlement 5 Prob. Div. 197 Young v. The Scotia, 119051 A.C. 501; 

The Jassy, fl906j P. 270; The Broivlmaync, [19161 P. 64; The Gagara, 1 1919J P. 95; The Vorto 
Alexandre, [1920J P. 30. 
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legal remedies \\ oiilcl nor only work great hanlsUi]) rjn them, hnr in the long run 
it would operate ro rhe disadvanuge and detriment of those in whose favor rhe 
iinmunity iniuhr he granted. Shippers would hesitate to trade with govermncni 
ships, and sah »»is would run few risks to save the property (»f friendly sovereigns, 
if they were denied rcrourse to our t»wn courts and lelt to prosecute their claims 

in foreign trit)unals in distant lands-'I’hc attaclunent of public trading vessels, 

in iny judgment, is n(»t incompatible with the piildic interests of any nation or 
w ith the respect and deference due a foreign power. 

In many phases (»f our law today it becomes necessary to distinguish betvveer. 
those cases in which it is, and those cases in which it is not, consistent witli the 
public needs and interests to subject the state, its agencies and pr<»periies to the 
ordinar)' processes of the hiw. '1 rue it is that ir. certain cases, involving historic 
functions of the state, the law' is too w ell settled to admit of doul)t or of any nice 
balancing of interests to determine whether or nor judicial processes may he 
c\()ked. But wlitre the law' cannot l>e said to he plainly settled, it. !>ecomcs tlie 
duty <»f the crnirt to determine w herher or n<»t tlie public needs milir.irc against 
rhe enforcement through the appropriate juilicial channels of the oidinarv rules 
of justice. 

riic ipicstion is not merely w hether the function in issue is governmental or 
private; it is doubtful w hether any activity of the state may properly be called 
priv are, I hc public service functions of the state today may be ns important in 
their bearing and as public in their character as rhe more limited functions to 
w liicli it w as rhe custom of the state in confine itself a century ago. In developing 
this field <»f law, expressions used by the courts haw often been inept and inac¬ 
curate; the distinctions drawn in specific cases specious and negligible. \ct a 
sound principle, though bt times pca haps dimly disccnied and mistakenly applied, 
underlies the cases. The principle is developing in the field of municipal corpora¬ 
tions. City of I.os Angeles v. 1 os Angeles Citis Corporjtion, 251 U,S. 32, 40 Sup. 
(>. 76, 64 I.. I .d. 121. '] he principle also finds application in the delimitation of 
tlie sphere in which the insirimientaUtics of a state aic immune under our Coiv 
sritntion from federal taxation. S(nnh Carolina v, US., 199 l\S. 437, 26 Sup. (>. 
110, 50 L. I’d. 261, 4 Ann. Cas. 737. While these cases involve the question of 
substantive liability rather than procedural immunity, the analogy is none the less 
pertinent; in my opinion, a government ship should not be immune from seizure 
as such, but only by reason of the nature of the service in which she is engaged. 

And as the l^esaro was employed as an ordinar\* merchant vcsst^l for commercial 
purposes at a time when no cmcrgcncv existed or w as declared, she should not be 
immune from arrest in admiralty, especially as no exemption has been claimed 
for her, by reason of her sovereign or political character, through the official chan¬ 
nels of the United States. 

Bur if I err in believing that the accepted law of this country docs not require a 
holding that merchant vessels ow ned and operated as such by a foreign sovereign 
state arc, therefore, exempt from seizure, the Pesaro w^oiild, nevertheless, not be 
entitled to immunity. 

I do not base this upon the fact that ships owned and operated for coinniercial 
purposes by the United States w ould not be exempt from ordinary process under 
Italian law', for retaliation and repri.sal arc for the executive branches of our Gov¬ 
ernment and not for the courts.... 

But the fact that the steamship Pesaro itself is subject to the ordinary processes 




426 JURISDICTION 

of the Italian court w ould seem to be viral and decisive. There is no reason of in¬ 
ternational comitA or courtesy w hich requires that Italian propen v nor deemed 
extra commcrciinn in Italy should be treated as res Ir'thlicii and extra cfyinuiercunn 
in the United Si ares- 

So it may be said here that the Italian Ciovcrnment, by giving to llic Vesaro the 
capacity to be sued in the Italian courts, voluntarilx' strips the Vesaro of its sover¬ 
eign character aiul waives all privileges (»f that character; and that therefore the 
Vesaro is not exempt from suit in tlie United Stares, by reason of its governmental 
ownership and operation. For if a libel can l>e maintained against the steamship 
VeSiVo m the courts of ltal\-, it is difiicult to see why our tribunals should decline 
jurisdiction. 


Note 

In a supplenienral (»pinion, Jiuli'v Mack said in part that: ‘‘it seems improbiihle that in 
these days the judicial sei/nre 4)f a publicly (nvned nurchiinrman like the !\\\\iro would 
alfect r)iir ff)reit!;n relations in an\- greater degree than the judicial sei/ure of a great 
privately owned merelianrman like the Aquiiaaia. Indccil, ir would seem that foreign 
relations are much less likely to be disturbed if the rights and obligations of foreign 
states growing our oi tlu-ir ordinary civil iransaerions \were dealt w ith by the established 
rules 4>f law, than if they were made a matter of diphimatic concern.” 277 l ed. 47.>, 
485.“'* 

In reply to a reciuest r)f the Italian Ambassador that steps be taken to })ie\int the 
threatened arrest of the Vesaro. an armed merchant vessel of the Italian Covernment, 
the Department of State said <jn Alareh 31, 1V21, j)rior to die ahoxe case: “ The De¬ 
partment is <jf the opinion that vessels owned by a state and cngageil in eomim ree are 
iKrt entitled, within the rerrinuial waters of another stare, to the immunit.v accorded 
vessels of war, and that iiorwiriistanding such owncrshi]> these vessels arc subject to 
the h'cal jurisdicriiai to the s.ime vxtiMit as oilur nieichanr vessels.” 2 1 lat Kw oi tli, 
lanervaiKmal l.aie 437. 


lil .RI//I I5R()S. CO. V. S. S. PFSARO 
Fnired Srares Stiprcmc (iourt, 1926. 271 U.S. 562 

jW'ilh the matter still bebuc the court on the claim and plea in al)atcmcnt of 
the master, the oi iler of judge Alack in 77 jc Vesaro, supra, w as vacated by consenr 
of the parries, following the decisiem in The (hil Djemal *"** that this was nor ilie 
correct procedure for claiming immunity. Fhc Italian Ambassador filed a claim 
and answer, and in an opinion by judge A. Hand the court upheld immunity of 
the Vesaro, believ ing the weight of authority ro t)C contrary to judge Alack. 13 
F.2d 468 (S.I).N.Y. 1926). On appeal, this decree w'as affirmed by the Supreme 
Court, j 

Van Diaamkk, J.: I he single (juesrion presented for decision by us is whether 
a ship owned and possessed by a foreign government, and operated by it in the 
carriage of merchandise fr)r hire, is immune from arrest under proce.ss based on 
a libel in rcrri by a private suitor in a federal district court exercising admiralty 
jurisdiction. 

‘•^“For cornriiciit, see Dickinson, “ Flic Iniiminiry of Public Ships Finpb»vcd in ‘Fradc,” 2l 
Am, /. IntH L, 108 ( 1927 ;. 

^““264 U.S. 90 (1924). 
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I his precise (jiicstion never has been considered by ibis Court before. Several 
efforts to present it have been made in recent years, but always in circumstances 
which did not rei|iiire its consideration. The nearest approach to it in this Court’s 
decisions is found in The ExchiTU^e^ 1 Cranch 116- 

It will be perceived tliat the opinion, althoii^i^h dealing comprehensively with 
the general subject, contains no reference to merchant ships owned and operated 
by a government. Rut the omission is not of special significance, for in 1812, when 
the decision was given, merchant ships were operated only by private owners 
and there w'as little thought of governments engaging in such operations. That 
came much later. 

riie decisif>n in The Exchiv/^e therefore cannot be taken as excluding merchant 
ships held and used by a government from the principles there announced- 

We think the principles arc applicable alike to all ships held and used by a gov¬ 
ernment for a public purpose, and that when, for the purpose of advancing the 
traile of its people or providing revenue for its treasury, a governmeitt acijuires, 
mans and operates ships in the carrying trade, they are pul)lic ships in the same 
sense that war ships are. W’c know^ of no international usage which regards the 
maintenance and advancement of the economic welfare of a people in time of 
peat'e as afiy less a pui»lic purpose than the maintenance and training of a naval 
f(»rce. 

1 he suiisecjuenr cmirse of decision in other courts gives strong support to our 
cnneiusion.'"^ 


Note 

riu'rt‘ are many l.nglish and American cases in accord.’*^- In The Mjifw, 259 Fed. 
367 (S.I).XA'. U'lV), judge I lough expressed the philosophy of this view, in a suit 
against a ('hilean gov ernmenr-(WN ned merchant vessel. Me said: “I do nor think the en¬ 
ormous extension (»f sovereign privilege demanded by vessels in all kinds of business 
i)f late nurnrhs and > ears inilieaies an> change or advance in the law at all. Tile law 
remains the same. \MvcU has changed is the \icw’ which tiie governments of the world 
assume toward public duties or public enterprises. \A’hy was a war vessel exempt from 
sei/ure? Not because it was a w ar vessel, but because it was a part of rite exercise or 

manifestation <)f .sovereign power- If the Republic of Chile considers it to be a 

governmental function to g(» inr(» the carrying trade, as would appear to be the case 
licrc, that is the business of the Republic of (^hilc; and if wc do nor approve of it, if wx 
tlo not like it, if w c d«) not w ish any longer to accord tliat respect to the property so 
engaged, wliich has liithcrto been acc<irdcd to goNcrnmcnt property, tlien we must 
say so through diplomatic channels, and not through the judiciary.” 

If a vessel is immune from process, w'ill a maritime lien arise against it, which can be 
enftirced later when the vessel has passed into private hands? In eases such as The 
IW'stcrn MtiiJ, 257 I .S. 419 (1922 ); The Mti^/tstit/e, H F.2d 2S7 (S.D.N.V. M04); The 
I'erViiete, |1922| P. 2S9; it was held that no claim «>r lien arose. C’.ritiei/ing severely 
I lolmes' opinion in I'he Wesfcr/f d/.i/i/, see I lough, “Admiralt)' Jurisdiciio i of l.aie 
Years,’' 37 / hirv. I . Kee. ^2^>, >41 ( l‘>2> ). In Ehe elnoi:\ 119231 P. 22t» no lien 

(Siting Briggs v. I.iglii Biiars. 11 Allen <i\kiss ) 137 (lSf»3); 1 hi Varhtnent Belize, L.R. 5 
P.l). 197 (IKSO) ; J'he /.my, I m)6l P. 27(1; The (/.rgj/a, M9U^I P. ‘>5; The horto .Hexandre, 
I IO20I P. -lU; The luniiet\ I 19241 P. 2?6; The 239 Pcd. 3f.7 (S.D.N.V. 1919). 

the iininiiniry of puhlie vessels uiher than warships, see geuer.ilK Kieseiiteid, “Sover- 
eign Inimniiitx of iMneign \ essels in Angl*>-Aineriean l aw.’* 2' Miitp. I . Kev. I (1940); Garner, 
'*lniniiinities «»f State-owned Ships I’lnploycd in (aminien e,” Ihi:. Y.U. t/iYl /.. 128 ( 1925); 
Matsnnaini, hintiuiuiy (T Si,ite Ships (1924^. 
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wns held to arise against a \ esscJ owned by a private corporation but requisitioned by 
the United States ( b)vemnienr at the time of a collisioi», and sued rn rein after return 
H) privn’c hands. I'bc Meantiros [19251 P. 61 awarded salvage against a private vessel 
for services renilered w hen it went on the n»cks w hile requisitioned by the Greek Gov- 
crnmeni. Tlie court distinguished I'hc Sylvan /trrfne (m the benefit to the tnvner here, 
and the owner's liabiliix' for sal\ age to the vessel although not for collision while at the 
risk of the Cireek (io*. ernnicnt under reqiiisiti(»n. 

AN’ill a ve^sti merely rexjuisitituied [>y a government, although remaining in private 
ownership, l)e held entitled to the same immunities as a governmcnt-(n\iied vessel? 
TfPi' AtiHiihtJ. 2'S' I eil. (4rh C'ir. J916) held not, althougli at that time American 
kuv was not yet seftlc’d regarding immunities of government-owned merchant vessels. 
Cf. 2 IJ.acku(UTh, hncrnatimiA /.at:* 42i-8. The Rosvric, 254 Fed. 154 (D.N.J. 1918) 
held that the requisitioned ship had the .same immunity as one owned b>' the govern¬ 
ment.^'*’’ 

I'or the Mriissels (..'on\ention signed .April 10, 1926 (to which the United States is not 
a parry, hut to which Uelgiiiin. Hra/il, Cliilc-, Fstonia, Hungary, P()land, Germany, I'hc 
.Nctlterlmuls, Italy. Kumania, Denmark, Sweden, ami Xorw a>' have Income parties), 
sec 1“6 / ..V.7'..S\ 199, 2 Hackw ^'tth, Iiita Jhitinval Liiiv 46>. Under this C'onvcntion, 
“Sea-going vesseis owned (?r (‘perated by states, cargi)es owned b\ them, and cargoes 
and jiassengcrs carnevl o-n g(»vcrnment vessels, and the states owning or operating such 
vessels, or owning such cargoes, arc siiliiect in respect of claims relating to the operation 
of such v essels nr the carriage f>f such cargties, to the same rules of liability and to the 
same obiigarii'‘ns as those applicable to pri\are vessels, cargoes and equipments.” The 
same procedures would he avadahic as in the case of privately owned merchant vessels. 
However, these ]>rnvisions do not apply to “shi'ps of war, government yachts, patrol 
vessels, hos]-iraI sivips. auxiliary ve.ssels, supply ships, and other craft owned or operated 
hy a stare, ami used at the time a cause of action arises e.xrlusivelv’ on Ciovcnimcnral 
and non-commercial service, and such vessels shall nor he suhiecr to seizure, attachment 
or detention l)>' utu* legal process, nf.;r to judicial proceedings hj reinA In cases involv¬ 
ing tiiis latter group of vessels, and relating to ctillision, salvage, general average, repairs, 
supplies or orlur contracts relating to the vessel, no in rem proccilurc would !)e am 
rhorized, hut the ciaiusani.s would have the right of raking proceedings in tlie courts 
of tlie state jjwning or ojK*rating the vcs.se!, without that state being permitted to avail 
itself ('f iimuimirv'. '1 he (.'onveiitittn applies only ;is hetween parties to it, artd makes 
e.vception*. for time of war, wlien it d<ies not appl> tt» relations hetween helligerenrs 
and ncurrais. 

Under the Suits in .Aii-uiralt)* Act approved .March 9, 1920 (41 Slat. 525} merchant 
vessels ow ned, pos/^e :scd or operated hy the United States (iov eminent or government' 
owned corporations were to he e.xcmpt from seizure or arrest hy iudicial pn)ccss in the 
United Srates, hut hheis /;/ i)crso}iam were prf)vidctl for against, ihc United States in 
cases w here: the vessel would he amenable Ni process if it were privately ow ned. 'I'hc 
Act approved .March 1925 prov ided for libels in fK-rsonani against the I'nired Stares 
in L’nitcd Srates c<»urrs for damages caused l>y public vessels of the I’nired Stares, or 
for towage and salvage services. However, no alien may bring such an action unless 
his stare allows American nationals to stie in its courts under similar circumstances. 4^ 
Star. 1112.^^'^ 

iu;r .\ccord, sec The Adrutie, 25S I'td. 902 Md Car. I9i9i; 7 /v Hrtj.idnidxue. (1916i P. 64; 
The Messicaim, n r.L.R. 519 (19I6;; I be Lrinidon, 55 I .L.K. SI (I91S}. See also 1 he Crii- 
iinay 119.58j .A.C. 485, upholding imnninirv' of a vessel ie!iiiisirir)nc d hy the Spani.sli Government 
during the Spanish Civil V\ at; aiul Pri us>. ‘ Stare Iminumry and ilu. Requixition of Ships dur¬ 
ing the Spanish Civil War,” 55 .////. /, /a// 7 /.. 26> ' 194I,i jiul i6 . ////. /. ////V 57 (1942). Cf. 

Stinson, ‘‘Ihe Kcquisitioue<l and th*. Go\^••nlllenl Owned Ship," ?0 ll/th. I,. Rev. 407 (1922>, 

See 59 } ale L.J. Jls'> OOiOK l.iuler these A<'is, sll Ihe Lake Monroe, 250 U.S. 546 
1 1919}; Ike ll'esu^rn Maiii, 2i7 U.S. 4l9 i 1922}; Sloan Shipy.irds (.lup. v. U.S. Shipping Hoard 
I nierccncy I'ket Oup., 25s U-S. 549 i l922}; Hlainherg H os. v. United vSiatcs, 260 U.S. 452 
(192.5;; Boston .S.iml & fh’avel CV». v. United Stales, 278 U.S. 41 (1928); Johnson v. U.S. Ship¬ 
ping Hd. f rnergeney Meet C<irp., 280 U.S. 520 (1950); Brady, Adm. v. Roosevelt S.S. Co., 
317 US. 575 ( 1945>; Canadian Aviator, Ltd. v. United States, .524 U.S. 215 (1945); Cosmo¬ 
politan Shipping Co. v. McAllister, 337 U S. 783 (1949). 
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S..\. DK CniAlINS DR FRR 

iJi:ciK()is ia;xi .\iiiouRr:roi^ c. i ta i^ Nrv iu.ANwws'"^ 

(ioiir (U-C;issafion, l^isicrisT HcIlic', IVO.I. I. 2'>4 

[In 18'>6 tiu' Ncihrriaiuls (lovcrnincnt, as operator of the Dutch state railuay 
system, agreed to rcinibiirsc a I5cigian railway c;orn|);;n\' tor the laner s share ot 
the cost of enlarging a station in I'hc NcthciIniuis, if for any reason the existing 
arrangement for joint use of the station should he discontinued, 'rhcrcafter fhe 
Netherlands Govx*rnmcnt bought out the interest of the Belgian company in the 
line from the Belgian frontier to the station, and the Belgian company brought 
suit in the Belgian courts for reimbursement under the contract. The Civil Tri¬ 
bunal at Brussels denied the contention of the Netherlands Government that it 
was entitled to immunity from this suit. On appeal, the Court of Appeal at 
Brussels reversed this decision, Pasicrisie Beige 1902.2.162. Plaintiff railroad com¬ 
pany then appealed to the Court of Cassation, The Court rewrsed the decision 
which had granted immunity, and remanded the ease to the C'ourt of Appeal of 
(ihent, sa\ing in part:] 

'I hc rule of iiucrnati<»nal law \\ hieli proclaims the iiulcpciuiencc of nations is 
derived from the principle of their sovercigntx, and is tiiercfore without applica¬ 
tion when sovereignty is not an issue. 

Sovereignty is only involved by the acts of the political life of the state. 

rhe acts hy which the public power is asserted are governed w ithin the countr)' 
l>\’ constitutional law and, by reason of the separation of powers, escape the control 
of the judicial authorities; their effects abroad depend only (ui inrernnrional law 
and arc therch\’ rcmo\ cd from the cognizance of the courts, whether domestic or 
foreign. 

Bur the state docs not have to confine itself to its political role; in view of the 
ftccds of the communiry, it can ac(iuirc and possess propcrt>', contract, become 
creditor or debtor; it can even carry on commerce. rcscr\ ing to itself monopolies 
or the conduct of .services of general utility. 

In dealing with this property or carrying on these services, the stare does not 
exercise its public power, hut does that which private individuals may do, and 
thus acts only as a civil or private person. 

When in this capacitx' it is involved in a dispute, after having dealt as equal w'irh 
C(]ual w ith another party to a contract, or has incurred responsilniity for a fault 
foreign to the political order, rhe controversy has for its object a ci\ il right within 
the e.vclusivc competence of the courts, under the terms of Article 92 of tlie Con¬ 
stitution. 

Foreign stares, are, in so far as they are civil persons and by rhe same right as 
other foreigners, justiciable by the Belgian courts. 

For those states, as for the Belgian stare, sovereignty is not involved when thc>^ 
arc concerned, not as a political power, but solely for the prosecution or the de¬ 
fence of a private right.... 

In fact... jurisdiction is derived, not from the consent of the justiciable, but 
from the nature of the act and from the capacity in wdiich the state has taken part 
therein. If the foreign state can invoke our tribunals for actions against its debtors, 
it ought to answer before them to its creditors.... 

English translation in Dickinson, Cases on !.aiv of Nations 527 (19:9); see also, .\llcn. 
Position of Foreign States before National Courts 206 (1933). 
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The jiKignieni ;ippc;ilcd from points our, iiniills', the ilifliculr\', if not the iinpossi- 
hiliry, of t*xcc‘urinj^^ :i jiulgr/Knl obfaiiud against a foreign govcrnintni; but that 
objcctic'ii is Hot tlcfisivc. If a vlilTerrni posilion iji ibis res['tvt imisl be eoiuxdeil 
lo a Joicigj) slate Jioin that ot piivafv* I mi signerii \\<»ul<i noi be nee(‘ssarv to 
concliuie llicreln»m ihe lai L ot juiisdieiion »)! ihe lielgian eomu. These eoims, 
indeed, dr> not ee-iNe to l>e eoinpcteni ut judge ilie r»el;.:i:in Slate itself, although the 
lartcr’s propcrr\ is iu»t liable to sei/uie. The validii e of a jiklieial derision is inde¬ 
pendent of rite difltculries w hidt jna\' be presented by putting it into execution. 
.Moreover, this objection is ei ronc(uts in losing sight of the moral autluu iiy which, 
in our modern .s(icieries, att.iclies to a decision rendered !)>' independent judges; 
a judgment founded oit grounds of eternal and universal jiisricc has of itself an 
inlluence «)n the public conscience pow erful in (ither w ays titan through the nuist 
forcilde means of coercion. 

Tl;e agreement on \\ hich die aetiem is leased was signed by liie dekaidant, Neth¬ 
erlands State, for tlic administration of one o- its railway lines, bii* the benetir 
f)f another railw ay management; this agrectricm appears then as an act of private 
interest, the interpretation of \ luch can in n(.» w ay imp.'it its s(^\ t .'cignty. IKrec 
translation. | 


Note 

IIow' docs tills eompaie wirli rl'e nnliude of the in 0!:i\r 

(.V/. i\ (itnx'riua. iii (tf VuiteJ Sr.ih's oj Mlx'c/j, 

I'hc Reaec Treaties arier W'nrld War i prox ided tlv.it if tla- e\-eiiemv- si-Mv "enuage;. in 
inrcrnatioival iraile, it sivill nor in re-axev ihereof ha\e or he deemed to hiixe- any rights 
privileges or Imiminiries nf sovereign? >/* (See 'Tiv:ir\‘ </!' N'ersiilles. Art. 2S1 

The Harvard Reseaich in Internaiional I.e.v. eoneluiied, iti its snals- (»f the “(ioin- 
perenee of (a)ii!r‘, in ib;g:ird ro Torei;:*! Si.i«»*s'’ { P. It ^^'.]p, Reporter,', iliai in addition 
to cast?s in which a ioreign siute g:i\c its txjiress eonsem ti* rlie i'.irbdlei on of the court 
(when the proeveding is luonglir, or by treaty, or by the eonir.icr on which ilie pro¬ 
ceeding is broughr). a foreign state might be made a di fend.iiii against its will wlien 
the proceeding reiaus to iniinosiihlc properry in tl'e territory of the forum (,\rt. 
to tiu? deicndiiJir state's aenihsitioji l.\' succession or gift of propei iv subject to tiie juris¬ 
diction of the state of the buum (Art. ]U), tr to its rirle, liglits or obligations as rhe 
actual or benellcia! cA’ inr of sliarv*. in a corponuinn organi/eil under the laws of tlic 
state of the forum. Funliennorc, Article i 1 prrividcs: 

A state may be nuule a respondenr in a proceeding in a court of another state 
when, in rlie rcrritiirx t»f si.cli (truer state, it engages in an industrial, comnuTcial, 
financial or other business enurprise in whicli t>ri\aTe v'eisons max' there engage, 
or docs an act there in connection w it.li such an enverprise w lierevcr c»»ndu<!ted, and 
tlic ptcjceeding is based upon tlie conducr of such eiverprlse itr up(»n siicli act. I'he 
foregoing provision shall not be coiiMrued to ali(»w a state Oi be made a resjMMidenT 
in a proceeding relariiig tu its puidic debt. 

Sec full comniciu In 26 Am. /. latl /.. .SV//»/?. -451 ff. ( \6M). If ‘‘commerciaT’ fimciions 
arc to be denied iinmuniry, is the rest to be whether ihe state f>f riie bu'itm regards rhe 
activity as commercial railur rhasi sovereign? Or whetlier it is so regarded in the state 
claiming imniunirx'.^ Or is there i:<» he an objective international rest? 

'I'he 'remporary (Jommereia! Agreement between the United Kingdom and the 
U.S.S.U. signed I'd). I'*, Py.?4, (14V f.,N.l’.S- 445) ree(»gni/ed in Article 5 rliat under 
Soviet law ‘*the foreign trade of the L'nion is a state monopoly,’’ and provided for rhe 
establishinenr in I.ondon of a Trade Delegation, to form part of the Soviet I'.inhassy, 
Only the Soviet Trade Representative and two of his de])iiiies were to have diplomatic 
ininriunitie.s. The Covernmenr t)f rhe U.S.S.R., under the agreement, as.sumed responsi- 
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t)iliry ff>r all transactions concliitlcd in the Unirc<l Kingdom by the 1 radc Representative 
or liis deputies, but nor for acts of "‘Stare Rcruiomic Organisations, w hich, under tlie 
law^s of the I.-.S.S.R., are exclusively resptnisihlc. for their own acts,'’ except where re¬ 
sponsibility is clearly accepud by the Trade Representative or his deputies. The Soviet 
Cjoverniueni fiirrh.er agreed that “Any (juesti(»n which may arise in respect of any trans¬ 
action entered inr<j in the L’nited kingdom In' the } radc Delegation, the 1 radc Rep¬ 
resentative or either of his two dc|)uties . . . sliall be determined by the CA>urts of the 
I'niied Kingdotu in acc(»rdance with the laws tltereof,” service in any such prf»cccdings 
being hy ]u-oeess lefr at the lauidon fdiicc of the 'I rade. Delegation. 

d o carry out these provisions, the Soviet (iovernnient further agreed that it “null 
accept the jurisdiction of the (.'.ourts of the I =nit(‘d Kingdom in respect of any question 
referred to in” the i>re’. ious j^arjgrai)h, “and n il! imr claim any privilege or immunity 
in cnnnecrion wirli au\- proceedings w Inch may be instlrute<r' pursuant thcretr*. When 
process is served, it “will cause the dVade Representative or other pLrsf)n acting on their 
behalf to rake the neces>ar>' stej^s to enable the questions iinobed in the proceedings 
to he den rinincd l)y the (a»urrs of rite Cnited Kingdom and to ensure that an appear¬ 
ance to rlu»se proceedings is entered on rheir behalf.” 1 he T rade Representative and 
his depuries likewise an to accept jurisdiction in tliese case^ aiul not claim any inmiiini- 
ries. rinalix, “Ail the prnperiy of the l^S.S.R. in die United Kingdom shall, notwith¬ 
standing an\' |ui\ lJ(*ges or immunities, be subject to such measures as may lawfully be 
taken to give elTect to tlu oriUrs o\ the (’ourts of the I ttited Kingtb'in made in any 
proceedings wliich ma>' be insiituted” under the foregoing provisions, “other than such 
property as is necessarv for the exercise of the riglirs of Slate sovereignty or for the 
odicial functions of tiie diplomatic <u consular represenrarives in tlic United Kingdom 
of the I;.S.S.R.” 

Recent c<»rnniercial treaties of the I'nited States iticindc a paragraph that: “No enter¬ 
prise of citiu r High ( ioturaciing I^irtv which is puidicly owned or controlled shall, if 
it engages in commercinl, manufacturing, processing, shipping, ('r other business activi¬ 
ties within the territories <»t the (uher High Contracting l\in>, claim or enjoy, either 
tor itself or for its property, immunity therein frtmi taxation, from suit, frrun execution 
of jmlgnient, or fnnu any other liabilirx’ to whicit a privately owned or controlled cntcr- 
[M'ise is subiect therein.” 

Dr. I' A\ . Allen, in her wi li-documenied study. The Wjsition of Forcii'n States before 
\atioUiiJ ('ourts, ('hiefly in (jf/rtinent.il EmojK, concludes rhtu "a growing number of 
courts are resri icting the imnuuiiry t<» instances in which tlie state has acted in its official 
capacir> as a so\i reign jxdirical entity. T he current idea that this distinction is peculiar 
to lielgiinn and Italy mu'-i be enlarged to include Swit/criand, Ugv'pr, Ronniania. France, 
Austria and (iretce. ' As to waiver of immunity, she adds rliat there are two lines 
(»f iuilicial opinion *egaiding implied reminciarion. “t^ne, very conservative, followed 
hy the United States, (irear Ih itaiit, (Jonnan>*. Occhoshn akia, Hungary, and perhaps 
Hoilaiitl. the orher less static, more inlluenced !)>• the development (»f the economic 
activities of the modern state, espoused b>- the couri> of many other srates.” She re¬ 
marks that “the swing r«»waril the hkjit radical ilocrrinc (d holding states responsible 
to the (‘t)iirts for their economic activities was given a great itnpetus by the appearance 
(»n the Interiuulonal stage of the I'nion of Soviet Socialist Republics, ('ourrs that had 
never hi fore assumeil jurisdiction over an unwilling foreign state tore aside the veil and 
saw bep.e.uh the garments of the sovereign a powerful economic competitor of national 
business firms, which sluMild not be allowed tv* handicap private enterprise by the claim 
of soverL ign premgarivv.” 

]or, i'rt>;,ry f)f rriendship. C'oiuineree, and Navig.uiiui with h.ily, signed Fcl). 2, PMS, Art. 24. 
par. A; rreaties and Other Inrernarion.il Acts Series 

P. Uil T hese (piotaiions are made with perniir;sitjn of Dr. Allen. 

:n .h)l i(ij. C(, I’it/in.inrice. “State Immunity from Proeeedings in I'oreign (Auins,” 
14 Ihii. f'.lt. hn'l !.. lUl (lu.’sv), dealing chielly with non maritime eases. Sec also Fairnun, 
“Sonic Di.pured ApplieaiitMis td the Prineip>e of State huninnity,” 22 ,//;/. /. //r/7 L. ^66 (l92Si; 
HrintiMi, “Suits against foreign States,” 25 .Tw/. /. Ini'l f- '0 (P^vl,*; llervev', “Imnuiniiy of 
Foreign Stares W’hen Fngageil in (Anuniercial Fiucrprisc,” 27 Mieh. A. Rev. 751 (192*>); report 
of M. Mat.sud.i for Sub Cotumittec t)f Ouuniiricc of Fxperts of ilic League of Nations, League 
doc. iy27,V.9, reprinted in 22 /i7n. /. Int'l L, Suhp, 117 (1928). See further J. C. Hamson, 
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REPUBLIC OF MEXICO v. HOFFMAN; THE BAJA CALIFORNIA 
United Stares Supreme Court, 1945. 324 U.S. 30 

[A libel in rein for collision domage wns tiled against the Baja California, ;i Mexi¬ 
can govcrnincMir-ow ned merchant vessel operated in freight service by a private 
Alcxican compan>' under a five-year contract providing for complete control l)y 
the company bin with half the profits going to the Mexican Government in return 
for the use of the vessel, fhe Mexican Ambassador filed in the court a suggestion 
of immunity, and the United States District Attorney presented to the court a 
communication from the Department of State which called attention to the claim 
of iinmunin- and accepted as true the statement therein regarding Mexican Gov¬ 
ernment ownership bur which expressed no opinion as to the iminunity claimed. 
Judgment for libellant x\as affirmed b\- the Circuit Court of Appeals, and on cer¬ 
tiorari affirmed by the Supreme Court.] 

SroN'F, C. J.: It is therefore not for the courts to deny an immunity which our 
go\ ernment has seen fit to allow, or to allow' an immunitv' on new grounds w'hich 
the government has not seen fit to rccogni/c.* The judicial sei/Airc of the propcrt\' 
of a fricndli’ state may be regarded as such an affront to its dignity and may so 
affect onr relations w ith it, that it is an accepted rule of substantive law’ governing 
the exercise of the jurisdiction of the courts that they will accept and follow the 
executive dcterminatitui that the vessel shall be treated as immune.... But recog¬ 
nition by the courts of an imiminiry upon principles which the political department 
of government has not sanctioned may be eniially embarrassing to it in securing 
the protection of our national interests and their recognition by other nations. 

M’hcn such a sci/.ure occurs the friendly foreign government may adopt the 
prricedurc of asking the State Department to allow’ it. But the foreign govern¬ 
ment may also present its claim of immunity b\- appearance in the suit and by w'ay 
of defense to the libel. In such a case the court w’ill inquire whether the ground 
of immunity is one w Inch it is the established policy of the department to recog¬ 
nize_ Such a policy, long and consistently recognized and often certified by 

the State Dcparrnient and for that reason acred upon by the courts even when not 
so certified, is that of allowing the immunity from suit of a x esse! in the possession 
and service of a foreign government_ 

[Referring to The Na'i'cniar. 303 LbS. 68 (1938), it was pointed our that the 
Deparrmenr had apparently never allow'ed a claim of immunity w'hcn the vessel 
w'as not in the possession of the foreign government.! 

The low er Federal courts have consistently refused to allow claims of immunity 
based on title of the claimant foreign government without possession_ | cita¬ 

tions] 

... More important, and w e think controlling in the present circumstances, is 
the fact that, despite numerous opportunities like the present to recognize im¬ 
munity from suit of a vessel owned and not possessed by a foreign government, 
this government has failed to do so. We can only conclude that it is the national 

“bniTiLiniry of I f^ivi^rn Suites: T he Pnetice of the Frein h /?r/V. >’./?. Ifif'l /.. 29}; 

C/.isteI, "hmimnity of a Toreijin Suite from r.xccmiMn: !'reii< h Pniericey 46 Am. f. httl L. ^20 
1 1952); C;ir.il)il)er, “l.e Concept dcs linnninires dc Jurisdiction Doit ii I t re KiHiscc ei dans 
Quel Sens” 79 Chmet 440 (1952). 

^ This salutary practice was not follow ed in Beriz/.i Bros (’o. v. The Pesaro. . . . IPootriotc 
by the Court 1. 
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policy not to extend the ininumity in the manner jiow suggested, and that it is the 
duty of the courts, in a mat ter so intiinateiy associated with our foreign policy and 
wliich may profoundly affect it, not to enlarge an iminunity to an extent which 
the government, althotigh often asked, has ikh seen fir to rccogni/c.... 


Note 

In a concurring opinion in which Black, J., joinid, ! rankfiirter, J., said: “If this he 
an implied recession from the decision in licrizzl Hros. Co. r. I'hc Vcs.iro, I heartily 
welcome it. . . . My difficulty is that ‘possession’ is too renuoiis a disrijicrion on the basis 
of which to differentiate between foreign governmentowned vessels engaged merely in 
trade which arc initniinc frinn suit and those that are not. I^issession, acnial or con¬ 
structive, is a legal concept full of pitfalls. ... If the Republic of Mexico now saw fit 
to put t)ne junior naval (»fficer on inerchanrnicn w liich i? owns but are. operated by a pri¬ 
vate agency under arrangements giving tliat Ciovernmcnr a tinaneial interest in the ven- 
nirc, it wcKild, 1 should suppose, be embarrassing to fiiui that Mexico iterself did nor in¬ 
tend to be in possessitm of such ships.... It is iny view .. . that courts should in>t disclaim 
jurisdiction which othciwise belongs to them in relation to vessels owned hy foreign 
governments, however operated, except when *rhe department of the government 
charged with the conduct of our foreign relations’, or of course Congress, explicitly 
asserts that the proper conduct of these relations calls for judicial abstention.” 'l‘hc 
eoncurring opinion qimted with approval from opini<»ns in 77.'e ('risthui ll9.>S] A.(^ 4S5, 
where tlirec of the five indges in the House <»f Lords expressed the view that Lnglish 
law' was init settled in favor of the iinimmit\’ of govermneiu-ownev! trading \cssels, 
despite lower English court decisions apparently bdlowing licrizzi liroy. Co. v. The 
Vesaro, 

In Ex fhirte Ecru; The Ucayali, 31N l\S. 57S (1943). in which the Department of 
State “recognized and allowed” the immunity of a J\uu\'ian governnieni-owncd and 
governincnt-oiH’rared merchant vessel. Stone, C.J., said: “The [Department's! cenitica- 
rion and the request that the vessel he declared immune inu.sr he acceptet! b\' tlic courts 
as a conclusive determination hy tlie political arm of tlie (iovernment tliar the continued 
rctenrion <if the vessel interferes w itli the proper conrlucr of our foreign rclarions. Upon 
the submission <»f this cerrificarioii to the district cotirt, it became the court's duty, in 
conformity to established principles, to release the vessel and to proceed no further in 
the cause.” The principle involved was “that courts ntay not so exercise their jurisdic¬ 
tion, hy the scizAire and detention of the property of a friendly sovereign, as to embarrass 
the executive arm of the Government in conducting foreign relations.” Dots rliis state¬ 
ment, or the holding in Republic of Mexico HoIJimni, suggest that imnniiiiry is con¬ 
trolled by international law', or by foreign policy considerations? Doubts have been 
expressed as to the soundness of this attitude regarding the ffnnlity of action or inaction 
by the Department of Sratc.^^^* 

For a time mucli difficulty occurred over the procedure for claiming sovereign im- 

10!) Accord, on limitation of iiiiiiiunify to vessels in the tuisscssion of foreign Kovernnicnts, 
see Long v. 'Fbe Tampico^ 16 Fed. 491 (S.D.N.Y. 1883); The Johnson LiKhicTiiKe No, 24, 
231 Fed. .365 (D.N.J. 1916); The Navnnar, 30.3 U.S. 68 (1938); Errin v, Quimimllj, 99 F.2d 
93.5 (5tli Cir. 1938). 

i*®See Jessup, “Has the Supreinc Court Abdicated One of Its Functions?” 40 Avi. J. Inf I L. 
168 (1946); Note 97 17. of Va, L, Rev, 79 (1948). Cf., contra, Dickinson and Andrew's, “A 
Decade of Adiuiralty in the Supreme Coim of the United States,” 36 Calif, L, Rev, 169, at 
215, (1948). Sec three articles by A.B. Lyoiw, “Conclusivcness of the Foreign Office Certificate,” 
1946 Brit. Y.B. I7ifl L. 240 (on British practice); “Conclusiveness of the Suggestion and Cer¬ 
tificate of the American State Department,” 1947 Brit. Y.B. Inf I L. 116; “Conclu.sivcness ot 
the Statements of the Executive: Continental and Latin-American Practice.” 1948 Brit, Y.B 
Inf I L, 180. Accord with Ex parte Peru, see Plascik v. British Ministry of War Fransport 
54 F.Supp. 487 (S.D.N.Y. 1943). 
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nuinit)' in n fetlcral court. In 77.v 255 U.S. 216 (1921), a direct siiLTircsiifni l)>’ the 

Ainbassuclor was held insnlficicnt; see also Ex Vurtc TriW.s francs Maritm/as, 264 l/\S. 
105 (1924). In 77/r Sao l';rcw/c, 260 L'.S. 151 (192J) a consul p^tiicraI was licid noJ 
aiithori/cd ro raise die qiiesiioM of innnnnit)-; nor cnulii ihe master, e\en rliouj^h a naval 
oificer. The G:fl Djemal, 264 U.^S. 90 ( 1924). In Ex jur/e Mihr, 254 T.S. 522 (1921 ), the 
C’i)urr said that the loreipt ; 4 o\cinnu ni jniphr. appear a>ul raise the iurisilicrional issue, 
or its aeerediled iepreseniati\e make an .ippe.nance rather thasi merely a suj^ 

gesrion, or, tiiullv, the go\ernuieni miglir lequest rh!ou<Ji di->l(MUaric channels that 
the Department ot State take action, w hich migiu he made knirwn to the court hy sug¬ 
gestion ol the Attorney (jciieral t»r some law oliicei acting under his direction.'’ * 
Recently there is a change in i!te attitude of tlie I nited Slates Department of State, 
or perhaps better, a return ro riie view., held prior to The EtWiiro. After 

the granting of immunity to the StAiet vt.^^el /vV.vwud’- the Department announced on 
April 9. PHS tliar the pohc) ot o questing ijMmumiy K>r ioreign go\ernment-ow ned 
and government-operated mercliant vessels might have to be iveonsidered, in view of the 
increasing tCiKiencv' <»l siicli vesse!> to engage m etunmerciai operatituis,'*In a letter 
of May 19, 1952 to the Attoriu v (iefural. tile Depaitmem of Slate, through its Acting 
Legal Adviser Jack IL I ate, sianvl its juis-oon that Imnuimiv- should m» longt r ’oe grantevl 
with respect to private acts ( .vv/l- gi-.v/.«. saying; “it w i!l lureafiej- he llie I)iparimeiir's 
policy to follow the resti’ciive riteoiy « t s<»\euiivn iijuiiunlry in the consiileratiiMi (»! 
requests of foreign govcrniiK sits :<»i a ot sovereign inimunijy. li is riah/etl that a 

shift HI policy by tiie execuvi .e eaniUit eoiiMoi tlu. courts hut. it is !e!i ilial the eovirrs are 
less likely ro allow a plea of sovereign inimunitv- wluu'e the executive lias ileeiined to 
do so. There have been iiuiteaiions ti'.ui .i; iva;.?. sv»me justices of the Sv'preme ( itmrt feel 
rliat in this matter courts shiudd foiievv ti'.e btanch ot the (iovLtnment eh.iigvd w ith le- 
sponsibility for tlu: ctniducr of foreign relations.” 


I IANNi:S v. KlXCiDOAI OV KOLM ANiA AlONOPOI.II.S INS I M U IT 
New ^‘ork Supreme f.’ourr. Ajipeilate Division, I'irs: Dvj)!,, 1940 
26k‘ Ai>p. Div. 29 NA .S. 2d S25 

['I’lic Iioklcr of unpaid coupfuis t*u viclcndants bomls sued defendant corjxira 
cion, created under Rumanian law as an autonomous iega! person to operate all 
govermnenr iiionopcdics in Kuiiumia, such as tolejcco. salt, playing cards, and 
marches. 'I he Rumanian (i<»\ ernnunr had exclusive ow ncrsiiip and conirol of the 
corporation. At the rcfjues: ot th.c Rumanian Covernmeiir, transmiued througli 
the Dcparuiieiit ot State, the Auorncy Cicneral iiavi the apjMopriare United States 
Attorney present to the court, withtnii argument or comment, tlie position (d' the 
Rumanian Government seeking immunity for tlit cor[)oraiif;n. '1 lie trial court 
granted the intHion of tlie defendant, ajifK-aring specially to claim immunity, 
and dismissed tlit complaint and vacated the atrachinent of defendant’s property. 
169 Alisc. 544, 6 N'A .S.2d 960 2 1 lackw'orth, lutcnimotial 4^0. Plain¬ 

tiff appealed.) 

Callahan, J.: \Vc consider first the degree of svivercign iminunirv', if any, pos- 

See rdler, ‘ Pnicediire in (Jasts h’lVfsiviiig liuinuniry of l i.reign Slhvs in Tonrts of 
the United States,” 25 Am. J. hit'l L. S.> fl9.tl); Note. 59 Yale 19 U.S d94I). (.f. Dcfik, 
“Plea of Sovereign Iniujunity aiul the New York Coi:n .jf Appials.'’ 49 O//. /.. Kcv. 45 ? (1940).' 

''-1948 A.AI.C. 814 (S.D.NA'., 194Si. See also A'.)’, i h/icSj Apr. 7, 19^8, p. 4^, coi. jj 
Apr. S, 1948, p. 47, col. 5. ' 

. i imes^ April 10, 1948. p. 27, col. 3. See ;i]s<i fensrerw aid, “Sovereign hnniiinity 
arid Soviet Stare I rading.” 6? Har-j, L. Rev. ^jM (I950j; \o?c, S'M j;/, ( 19481 . 

" '26 Dclit oj Suva Hull. 9S4 (1952;. I'or coniinent, see iJisluip, ‘Ntw United Stales P(»lic;\- 
Limiting Sovereign Iniinuniry.” 47 Am. /. h/t'I 93 095?;. 
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scsscil l»\ ilcfciul.iiu coriHiiMtinji. Phnmi:l coiulcIcs ilic rule ol' Li'\ tn l)c that 
iininunitv from suit is nft’ordcci a foreign sovereign p(Aver. Slie }>oini.s our, how¬ 
ever, (hat she is not suing the Kingdom of Kouniania, but a a)r|)ornrioii which is 
an autonomous, legal entitN'; that anu)ng rhe purposes for which the corporation 
was created was that ai carrying <.Hit \arious commercial enterprises, including 
rhe borrowing of money an<l the issuing of coinmirmenrs to repay the money bor- 
r<»wed. She elain.s tliat defendant corporation has no immunity from suit as a 
foreign cor[>oiation nor as rhe instnimentaliry of a foreig.u sovereign. 

'ITic: oj>posing claim of rhe defendant and of tlte Kingilom of Rcninuinia is that 
the defendant has so\ereign immuniiy as an insrrumenrality of the Kingdom of 
Ronmania earr> ing out that go\ crnment\s public functions. 

'I here is no doiil>t that rlie law granting immunirv to rlic persons of foreign 
so\ ereigns grants like immunity to those representing them, sneh as ambassadors or 
similar agents, and that tliis immunity extends to their insmimentalifics and 
pn»perty_ 

Tnder our eoneepiion of the personality of a corporatimi, suit against such an 
enriry is not an action against its stockholders. 'I’hc claim of rite Roumanian gov¬ 
ernment appear'; to he that it is the owner of the defendant through stockholding 
interests. It eonetdes tliat the Kgal tiile to the fiiruls involved herein is in the de- 
fendat'it. rnder municipal law. no ordintry pn\ atc litigant could claim ow nersliip 
of ftiruis w here legal title was vested by it in its agent or wholly-owncei subsidiary, 
rite c)-edii(U's of such sulisidiars wouid prevail (»\er stockholding interests, 

i oreig!! corpoiMtions as such arc not entitled to immunitv', even though their 
functions nia\' include to sonic extent tlie pcrformaiUT of public duties, ^^’hcaton 
on lvfcr:hniojhil Ljr.\ Mb I'd., p. 32; Uviicd SfjtU's Pcnischcs KiiUsyudikjt 
(icscllsrh^ift, I),C:. 31 \\:d 

In modeiii rimes there has clevekipcd the praerice, followed h\ our own as well 
as foreign gt)\ ernments. of using w hol!y-ow tied corp<»rations as agencies for doing 
the work' of the govi-niment. Kc/fi-r C;' K’/h r RcconsiraciUm I'uhvicc Corp., 

{ .S. >Si_ 

Divergent vitvvs have been expressed by the courts ctincerning the exieiit to 
which immunirv frou' suit sh(»uld exist as to the acts of these w hollv-ovv ned and 
controlled Ciuporatlons w hen acting for a foreign government. Sec “ I he Inr- 
mumtv <»f r'oreign Stares \>’hen I'ng.tgcd in Cominere*ial I'nterprises; a Proposed 
Solution,” 27 Rcricz:\ P>2^-29, page 751. Some conns have taken 

the position that the foreign sovereign, when it permits its corporate agency to 
enter into commercial contracts, should l>e obligated to perform its contracts ac¬ 
cording to the terms thereof, and he suhiect to suit for failure to do so. Rcfynl 
Itiiliiiu (}(nrnjvh\’n v. WnifUfjl Bniss & Copper Tube Co.. 2 Cir., 294 F. 23; 
Molivii "c. Covusion Rci^fflihior^i Del MerCiido /)c !!cji(\inen. N.J.L. 103 
.\. >07. Contrary views have been expressed in cuher iurisdicfions. Ahyson -v. hi- 
tcrrohoiiM Rmh:\iy of (.\rj/,fd,j. MC .Mass. 3*19, S3 N.l'. S7<S, ho 1..R.A., N.S., 276, 
125 Am. Sr. Rep. 371, 14 Ann. Cas. 5:'4. It Itas been held that ec»rporarions acting 
for foreign gov ernments, w hen engaged in commercial transactions here, arc sub¬ 
ject tostatuu s regnlatiitg business, l/iiifed Siiiies v. Dcifisrhes KnlisyndibiU Cicscll- 
u'hiiff. suprii .... 

rhe development of the practice <4’ .states undertaking commercial activities 
itas led to a distinction in ciinsidering the ittiestion of immunity between acts of 
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a private nnnirc said to be jure gestionis as contrasted with acts of a public nature 
which are jure hiipcrii. Controversies in the first class are soiiictiincs held to be 
subject to the jurisdiction of foreign courts, \\ hile those in the latter arc not. This 
distinction has been recognized in the courts of Roiiinania, among other nations. 
See Bafiijuc dc Credit c. I'Etat Volomhc. 50 Chmet 663, Court of Ilfor 1920; 31 
Cohnnhia Leree licvlc'ii- 662. While the English and French courts do not appear 
to separate pu’olic from private acts w hen considering imniiinity, they do recognize 
that immuniiy docs nor apply to funds not posscsseil by the State. I'or instance, if 
has been held that the English courts hail jurisdiction to deal with a trust fund 
created b^ a foreign sovereign to meet a crmimercial obligation. Lariviere v, 
Mnr^,V7 [IS?!] L.R. 7 Ch. App. 550, reversed on f»rher grounds fIS751, Iv.R. 7 
n.l.. *423. It has been held by the English courts that they can declare a right of 
property in moneys of a sovereign in the hands of private persons and enforce 
prixate rights against such property. DnjJ Development Co. v. Ciovcrmncnt of 
KcliVitan i l923|, E.R. 1 Ch. 3S5, 400. See also U.S. v. Vriolciin liS66], 35 L.J. 
Ch. 7. 1 he ITencIi courts have upheld a suit against the Roumanian government 
based on goods furnished that government by the plaintiff for resale by it to its 
nationals. Eint Rommln c. Prisejlct ct Cic., 1924. Dalloz Mebd. 260 (Commercial 
Court of .Marseilles, 1924). 

'Ehe Cclgian courts have held that, w hile the (loating of a state loan is a public 
function of a fmcign state, nevertheless their courts arc competent t(» deal with 
the contractual obligations arising out of transactions preliminary to the floating 
of the loan. Feldman c, Etat iie Bahia, 190S, Pasicrisie Beige 2.55 (Court of Ap¬ 
peals, Brussels, 1907). 

While the distinction betw een acts jnre gc.^tionis and acts j/rre imperii docs not 
appear to have hceti recognized in the leading case of Berizzi Bros. Co. v. The 
Pcssaro. 271 U.S. 562,... in that case the property in suit was in the possession of 
the foreign govcrnnicnt, and ri<» corporate agenev had title to the pro|>crty in¬ 
volved. ... 

In determining tlie extent to w liich w e should grant immunity to the defendant, 
an alleged incorporated agcncx' of a foreign soxercign, xvc should c«>nsidcr not 
only that it is engaged in commercial enterprise dealing with our citizens to some 
extent like an ordinary Inisiness corporation, but xvc must also consider hoxx' 
closclx' it is related to the foreign sovereign. We slioiild ascertain xvherher the 
acts of the agency arc public or private acts, and xvhether the monies artaclied arc 
the property of the goxeminent of Rrnimania held by its agents, or money of de¬ 
fendant held in its private capacity as a corporate entity. 

While not necessarily controlling, we think it might be appropriate to consider 
the principles of laxx' that have been applied in determining to wdiat extent im- 
niuniry is afforded local gox crmncrital agencies. We might consider it appropriate 
to afford agencies of a foreign sovereign power, rights of immunity equal to those 
afforded our own governmental agencies. 

d’hc question of immunity of agencies of our oxvn government has been before 
the courts (juite frcijiienily. Sloan Shipyards Corporation ct at. v. United States 
Shipphtfe, Board Emcry^ency Fleet Corporation, 258 U.S. ... Keifer Keifer 
V. Reconstruction Finance Corp., supra, l lie principle announced by these eases 
appears to lie that, in sf) far as our own agencies are concerned, the (pjcstion of irn- 
munirx' dc{)cnds largely on the intent of Congress with respect to granting or with- 
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holding the same. If we were to apply a like principle to the claim in suit, the 
question of intention of the Roumanian government in this ease with respect to 
the immunity to he possessed by defendant, would present an issue of fact. This 
intention must be gathered from a study of the foreign law, including the foreign 
statutes. As an issue of fact it should not have been determined upon the meagre 
statements concerning same in the affidavits submitted. 'I’hc question of intention 
being one of fact, all the relevant circumstances should receive due weight. 

So far as we may presently gather, it was undoubtedly intended that the 
Roumanian government should iiltimarelv receive financial benefit from the sale 
of its monopolies to the defendant, d'hcrc are, however, other and divergent facts 
revealed w hich show^ that the defendant was granted all the pow ers of commercial 
corporations, not onl)' foi’ the purpose of cxpl<»iting the monopolies, but for the 
purpose of contracting to borrow- money as well. Among the powers granted to 
defendant corporation was that to sue and be sued. 'T he defendant as an autono¬ 
mous, corporate bod\' appears to have purchased the monopolies and to have 
agreed to pay a fixed price therefor. It w'as to pay royalties after it had paid the 
principal amount of the purchase price. Whether it w as the intention to grant 
any private rights or to have the defendant act solely for the goxernment is not 
clear. Further facts should be developed relevant to this question of intention.... 

[The court also said that further facts were required, as to whether any of the 
property attached was property of the Rumanian CJovernmcnt held b\' defendant 
for governmental purposes or was defendant's propertx'. Furthermore, it was 
necessary to decide by evidence at the trial how far the Kingdom of Rumania may 
hax'C expressly waived any immunity to which it would otherwise be entitled, by 
the terms of the law creating defendant corporation and pro\ iding that it might 
be sued, or whether :m\’ such implied consent to suit may h:n c been w ithdrawn. 
In “the absence of proof showing that Roumanian law^ requires a different con¬ 
struction,*’ the court “would not be inclined to construe the consent to be sued 
found in ilic Roumanian statute submitted to us as mcrelx' conferring a right to 
suitors to proceed in the Roumanian courts." In conclusion, tlic court said: “This 
action is i)endiiig against a private corporation, and the claim of immunity is pre¬ 
sented In it. No decision of that question could compel the sovereign to submit 
to jurisdiction. If it is decided, after hearing all the facts, that the defendant or 
the property attached is immune, jurisdiction will be declined. If the contrary 
decision is arrived at, the litigation w-ill proceed only against a private corporation 
and its property." Fhe judgment below w as reversed, and modified by directing 
a separate trial by a referee of the issues indicated.] 

Note 

Accord, in holding that a corporation wholly or partly owned and contrr)llcd by a 
foreign government is not cnrirlcil to the immunity of the government, see Molim v, 
ilowision Hc^nladora del Mercado de flcneqiten, 91 N.J. 382, 103 Atl. 397 (1918), 
where innmmity was also denied because the corporation was created and controlled 
b\- the Mexican state of Yucatan rather than by an independent state; Coale v. Societe 
Co-operative Snisse des Charhuvs, 21 F.2d ISO (S.D.N.Y. 1921); United States v. 
Deutsches Kalisyndikat Cieselhchaft, 31 l‘'.2d 199 (S.D.N.Y. 1929); Ulen & Co. Bernk 
Gospodarstvea krajovecj^o, 261 App. Div. 1, 24 N.Y.S.2d 201 (2d Dept. 1940); The 

”»See Note, 27 Va. L. Hev. 232 (1940); Note, 50 Vale L. /. 1088 (1940). 
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UxJtiaL 40 F. Siipp. 25S (D. Mass., J941); The Ileal on Park\ 65 F. Siipp. 213 (VV.D. 
Wash. 1946); Plcsch v. Banqnc Nationalc de la Rcpiihliquc d^llaiti^ 273 App. Oiv. 224, 
77 N.Y.S.2(1 43 (Isr Depr. 1948). 

However, the separate corporate entity cliil not appear to prevent iminiiniry in 
Mason i\ Jynercolovia} Rail’H'ay of Canada, 197 Mass. 349, S3 N.F. S76 (1908), where 
ev idence of corporate separateness from govermnent was not strong; Bradfordv. Director 
General of Railroads of Mexico, 278 S.W'. 251 (Tex. Civ. App. 1925); Dunlap r. Ba^ico 
Central del Ecuador, 41 N.V.S.Zti 650 (Sup. Ct., N.Y. (>y., 1943), where immunity was 
granted because of public functions in pn»curcinenr of coins for the national currency, 
though the F.cuadorean Clovernnient had onl>' 5/11 ownership in the corpo.rarion; US. 
of Mexico c. Schmuck, 293 N.Y. 264, 56 N.F.2d 577 (1944), where Department of State 
‘ recogni/eil and allowed" claim of Mexico that corporation was “a public agency or 
instrumentality" and “immune from suit”; Sfonc En^ineerhiif Co. v. Petroleos Mexicanos, 
352 Fa. St. 12, 42 A.2d 57 (1945), likewise turning <»n the conclusive cfTecr of l')cparr- 
mental action in ‘‘recognizing and allowing’' the claim of immunirx', although otherwise 
the Mexican corporatit>n might liave been deemed to have waived any immunity it might 
orlierwise have had, by making a dcp<isit in escrow in FennsyK ania. See also Krajiiia z'. 
Pass, [1949] 2 All Fng. F.R. 274, holding a Soviet fjovcrnment-conirolled news agency 
immune frr>m suit for libel, even rhougdi there was evidence that under Soviet law it 
was a corporati(Mi. 

On immunities of government c<»rporati(»ns, see Harvard Research in International 
I.aw, 26 Ain. ], JnPl /.. Supp. 716-725 (1932), declaring that the immunities accorded 
foreign states need ii<»t be extended to their corporations. It also .seems reasonably clear 
that a domestic corporation owned and controlled by a foreign gfivermnent does not 
cni<jy immunity. Sec Anitorf.^ I'radiir^ ('orp. v. United States, 71 l‘.2d ^24 ((!.(!.1\A. 
1934). H<»wcver, in Miller z\ Eerrocarrill del Pacifico de Niraraz/ta, 137 Me. 251 (1941 ) 
the court held that a Maine corporation owned and operated by Nicaragua k* carry on 
business in Nicaragua was immune from suit for fees by artornex s who had succcs^fully 
obtained a refund of taxes from the federal government for tlic corptuarion on the 
grouml that it w as “an agency of a foreign government and is exempt from the operation 
of tlie Federal revenue laws.” (2 Hackworrh, In-ernational Laze 4"4-5. ) I'he “executive 
action” therein involved was deemed conclusive on the issue of <lefendanr s immunity. 

Docs a political subdivision of a foreign state get immunity from iurisdiction similar 
to that of the foreign state itself? A negative answer was gixen with respect to Yucatan 
in Molina z\ Comhion Rcc,nladora del Mercado dc lieneqncn. 91 N.J.L. 382, 390, 103 
Atl. 397, 400 (1918), denying imnuiniiy to corporation creafed by the Mexican state 
<jf Yucatan, the c‘?urt saying: “The members of a federal republic arc universally treateil 
as having no iiulcpcndcnt existence as states in tlicir external rdatir)ns. Lacking this inde 
pcndcncc, they lack the very foundation for the right to immunity frtjin indicia I proc¬ 
ess.” P4owcver, imrniinirv was accorded to a Brazilian stare in Sulliran r. Stare of Sao 
Patdo, 36 F. Siipp. 503 (E.D.N.Y. 1941 ), 122 F.2d 355 (2d Car. 1941). Cf. Schneider z:. 
City of Rome, 193 Misc. ISO, 83 N.Y.S.2d 756 (1948), declining to regard the status of 
defendant cirx', a “political subdivisir^n of the Italian Government which exercises sub¬ 
stantial governmental powers,” as sufficient to render it immune. 

In Ishrandtsen Co., Inc., v. Netherlands East Indies Government, 75 F. Siqip. 48 (S.D. 
N.Y. 1947), imnuiniry was granted on a showing that defendant government was “parr 
of” the Netherlands Govcrnnicnr. In Brozen v. SS. btdocbinc, C'anada L.R. 21 Fxrh. 
406, Annual Diu,€st 1919-22, case no. 116, the g<ivernment of the Frencli “possession” of 
Tndo-C2hina was accorded immunity. In Governviem of Morocco and Maspero v. 
Laurens et aL, Annual Dii'cst 1929-30, case n(». 75, the French CJourr of Aix held that 
immunity should be granted to Monicco, on the ground rliar “Fart sovereign stares or 
l>rorecroratcs wliich have retained internal sewereignty, the right of self-government, 
self-administration, ami self-legislation, although iluy lack external sovereignty, which 

Ihe •ame was held by the I leiieli Giuiri *le C"assaht)n in Liai dc (.V.//./ r. Dorr, |).dl<i/ 
ryv).196. Fnglish tiMnNliitMin in lluiKon, Ca^es on Intcroalioual Laze ^'10 (Id vd., luiZj); by the 
I'nncli Tribunal Livil He la Seine, Da/ue Dioiwiit \\ fltat. de l\ hiia:onc, D.M. IU 49 .1.428. 44 
Am, /. InPl L. 421 (1950); and hv the New Viirk Sui»renie (>»uri in Lenhric v. State of Sau 
Paulo, 97 N.Y.L.J. 2160. Apr. 30, 1937. 
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they have siirrcndereil to a protecting siaie, have tlie same standing as fully sovereign 
states and the same iininuiiity from jurisdiction as is accorded to them.” British protec¬ 
torates have been granted iiiiiTiiinity by British courts in sucli cases as Mi^hdl v, Suhan 
of johore [1S94] 1 Q.B. 149; and Dulf Devclofywcnt O. v. Kclvnan [1924] A.C. 797. 

L'vcn an enemy governmental i’lstrumentaiiry was held entitled to immunity m 
I'clkcs V. Huv^arian ^atioval Museum, 1(6 Ap]\ Diw NA'.S.2d 419 (Isr Dept. 

1942), noted in 12 CicrK Wash. /.. Rev. J05 (I94ij. 


DEX'IER AND CARPENIER v. KLNCil.K; JARNVACSSlARELSEN 
Circuit Court of Appeals, Second (’ircuit, 1930. 43 F.2d 705 

[Idle American linn of Dexter and Carpenter appealed from an order of the 
District (^oiirr for the Southern District ol New York, vacating, on application of 
the Swedish Minister, an attachnicnr on execution of propertv^ of the Swedish 
(iovernnieni by appellant as jiidgmcnr creditor.) 

M amon, Cr. J.-. Kvinglig Janwagsstyrclsen, also known as the Royal Administra¬ 
tion of the Swedish State Railways, filed a complaint in the I3istrict Court for 
the Southern District (»f New ^'ork, in 1922, describing itself as a corporation 
under the laws of Sucilen, and sought recovery of SI25,000, claiming breach of 
contract by appellant for the sale of coal, riic National City Bank of New York 
was made a party defendant ‘oecause funds w ere on deposit in that institution to 
cover the paymient of the coal purchased. An answ cr was filed to this complaint, 
also a counterclaim in which the appellant sought affirmative relief by way of 
money damages for l)rcach of the contract for the purchase of the coal. All parties 
now agree iliat tlie Swedish State Railway s w as not in fact a corporation, as alleged 
in the compiaint, and in no w ay a distinct entity from the Swedish government; 
that the Railway s were part of the Swedish government and were owned solely' 
l)y Sw eden. In Sw eden it xvas not subject to the laws specially applicable to cor¬ 
porations and economic societies of the kingdom of Sw eden. All its oflicials are 
appointed by the Swedish government and operate the railway s under its direction. 
The net revenues arc paid to the I'xcheqiier, which is the same office to which raxes 
and other such revenues of the Swedish government must be and are delivered. 
In reply to the counterclaim, a replicatitin xvas filed, and a motion was made to 
dismiss the counterclaim because the railway s w cre an agency of the government 
and the counterclaim was not maintainable against it without its consent. This 
motion was overriileil arul the replication stricken out. fw/z/t'/Zg liinn\i{i^sstyrelse?/, 
cti\. i’. ih'x/cr 6' Carj)c/ilci\ iuc, (D.C.) 300 F. 891. The mere allegation of agency, 
unsupported by any claim t)f immunity proceeding directly from the sovereign 
and unvouched for by our ow ii government, was held to be insufficient. 

I'he trial of the action resulted in a judgment dismissing the complaint, and a 
verdict w as rendered by the jury for the plaintiff on rite counterclaim. On appeal, 
the judgment in favor of the plaintiff on the counterclaim was reversed and the 
dismissal of the complaint was affirmed (CCA.) 20 F.2d 307; certiorari was denied, 
275 U.S. 497. . . . On the second trial, a judgment w'as rendered for the appellant 
for J411,203.72, which this court affirmed. 32 F.2d 195. An application for rear- 
gunicnt W'as made, and a certificate, executed by the Swedish minister, stating the 
railw ays w ere not a corporation, but an organic part of the Sw'cdish government, 
and advancing the claim of immunity, was filed. Rcargument was denied. When 
certiorari w as again applied for, a suggestion through the Solicitor General, as to the 
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petitioner’s legal status and claim of immunity was presented to the Supreme Court 
by the Swedish Minister ... and the petition w as denied, 280 IT.S. 579, 50 S. Ct. 32, 
74 L. Ed. 629. 

When the ease uas here last, 32 l*\2d 195, 199, this court, referring to the claim 
that “ ‘the plaintilT is an agency of the friendly foreign sovereign government of 
Sweden’; that the counterclaim is in effect a suit against such government, and 
‘as such is not maintainable in this court without the consent of the plaintiff’; and 
that the plaintiff docs nor consent to the determination of the counterclaim,” said, 
at page 200 of 32 F.2d: 

This is not an appearance by the kingdom of Sweden as a parry to the suit, nor the 
assertion of immunity by tliat kindgdom. It is an asseriion by plaintiff corporation of a 
claim of sovereign imimmiry. But the assertion of the sovereign’s immunity cannot be 
made by a private parry litigant. . . . 

The reasons for rcciuiring an ac'credited representative of a foreign government to 
present its claim of immunity are as potent when tbc claim is founded upon an assertion 
that a corporation defendant is an agency of the sovereign as when it is founded upon 
the assertion that an arrested vessel is tlic goveniincnt's pn»perty. In either ease the court 
presumptively has jurisdiction and may proceed unless the sovereign objects. Guisc- 
quently, when a private corporation is sued at law, we do not think it is enough ft)r an 
attorney to appear for it and say it is a governmental agency, and in his opinion immune 
from suit. 

T herefore, there is a valid unsatisfied judgment against the Swedish Stare Rail¬ 
ways as a corporaticiti. Rut. as said by the judge below, “T he outstanding feature 
of the case ... is the fact tliat the Swedish Government has l)ecn in this suit from 
the beginning.” . . . 

The question presented is vvlicthcr it inav* now intcrxenc, appearing specially, 
and seek immunity. In the absence of consent expressed or implied, the court will 
not take jurisdiction of a suit against a so\ercign or permit its f)r()pert.y to he 
attached. . . . Hut, w here a sovereign invokes the jurisdiction of the court, ap|)enrs 
voluntarily, and pleads to a coiinrcrclaim interposed, contesting the merits of the 
respective claims until judgment is rendered against it, the court has jiirisdiction, 
and there is both a waiver of imrminitx^ and a consent to the exercise of the juris¬ 
diction. . . . 

The judgment is entered against Sweden, as a litigant under a name of its own 
selection, representing it to he a corporation. A judgment should be enforced 
against a debtor upon proof of the litigant's true identity. All concede that Kunglig 
Jarnvagsstyrclsen and the government of Sweden arc one and the same. T he Swed¬ 
ish government is in fact a governmental corporation. If a defendant appears in 
a suit by incorrect name and docs not plead in abatement, and judgment is rendered 
against him, the judgment is fully binding upon him, and he may be connected with 
the judgment. . . . 

But consenting to be sued does not give consent to a seizure or attachment of the 
property of a sovereign government. The clear weight of authority in tliis coun¬ 
try, as well as that of England and Continental Europe, is against ail seizures, even 
though a valid judgment has been entered. To so hold is not depriving our own 
courts of any attribute of jurisdiction. It is but recognizing the general interna¬ 
tional understanding, recognized by civilized nations, that a sovereign’s person and 
property ought to be held free from seizure or molestation at all peaceful times and 
under ail circumstances. Nor is this in derogation of the dignity owed to our 
courts. 
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. . . The courts have hccri reluctant to seize property of a foreign government 
even where the government has consented to the jurisdiction for the purpose of 
litigating a claim. The basis of this is that giving such consent to litigation does 
not thereby give consent to an indiscriminate seizure of the property to satisfy the 

judgment-[Here the court discussed French, German, Italian, Swiss, and British 

cases. I 

As indicative of the policy of Sw eden tow ard the doctrine of sovereign immu¬ 
nity, a letter is referred to, written by an officer of Sw eden, answering an inquiry 
of the i.eague of Nations. 'I he position of Sweden, there set forth, rce:ognizcs that 
the w hole subject of imnuinir\‘ is one that should be made the sulijcct of an inter¬ 
national convention. In referring to the case law* of Sweden, it is stated that the 
Sw'cdish courts have displax cd a tendency not to recognize such immunity in a 
case where the law’suit arises out of the commercial activity of the foreign state, 
but nothing is said as to a policy which w’^ould permit forcible execution against 
pul)lic property of the state. M'hc railroads arc a part of the public property, and 
their operation is a governmental enterprise. . . . 

Whether a sovereign gox'crniiicnt permits itself to be sued in its own courts has 
no bearing on wiiether it should be siilijcct to suits in the courts of another juris¬ 
diction. . . . 

It is regrettable that Sweden ma\' thus csca[)e payment of a valid judgment 
against it. Appellant has been misled in the belief that this plaintiff w^as a separate 
entity — apart from the Government — and now', when a sufficient number of 
years has passed making possible a plea of limitation or laches against suing in 
Sweden (sec letter to the League (»f Nations), appellee appears and pleads its sov¬ 
ereign immunity. Whatever may be appellant's remedy to collect its valid judg- 
inent, it should not l)c necessary to resort to further litigation. It is hoped that the 
jiKlgment of our courts will be respected and payment made by the Sw'edish gov¬ 
ernment. But we arc rc(]uircd to affirm the order appealed from.^*"^ 


Note 


Scrtleuient of $ 150 , 000 . w.is inadt* by die Swedish Govcrniuent on September 30 , 
1933. 

In Vavasseur r. Krit^p, 9 ("h. 1). 351 involving alleged patent infringement by 

shells made in (icrman>' for the Japanese (lovcnimcnr and in transit through England, 
an injunction against defendants selling or delivering the shells to the Japanese Govern¬ 
ment was .set aside when the Japanese Minister asked to be made a party defendant in 
order to oinain release of the shells. Mis .submission to the jurisdiction W'as held to be 
solely for the purpose of gening the property out of the court’s custody.’’® 

Cert, dcfjicci, 282 U.S. S% (1931). For comments, sec Note, 29 Mich. L. Rei\ 894 (1931)*, 
Note, 25 Aw. /. /w/V f.. 335 (1931). The precedents most closely in point appeared to he Duff 
Development Co. v. Kelantan, 119241 A.C. 797; and Vtm Hcllfcld v. Imperial Russian Govern¬ 
ment (Germany, 1910), translation in 5 .4?//. f. Inti L. 490 ( 1911 ). Like the Dexter and Car¬ 
penter case, see .Mexico v. Rask, IIS Calif. App. 21, 4 P.2d 981 (1931), also in Annual Digest, 
1951-32, case no. 83. See, generally, Van Praag, ‘i.a Question de I’lniniunite de Juridiction 
des Ftats I- trangcrs et ccllc de la Possibilite dc ri- xccurion dcs jugements qui les Condamnent,” 
61 Revue de Dr. hit. et I.eg. Cowp. 652 (1934); Phillimore, “Imnuinite dcs I'tars an point de 
vue de la Juridiction on de ri'xecurion Forcce,” Academic de Droit International, 8 Remeil 
des Cottrs 413 (1925-III); 1'‘. Loewenfeld, “Some Legal Aspects t»f tlic Imiiumity of State 
Property.” 34 I'ransiictions (irmius Society 111 (1948). 

2 Mackworih. Digest of Internal tonal La^iv 480; Kuhn, “Ininuinity of the Property of 
Foreign States against F.xccution,” 28 /. lnt*l L. 119 (1934). 

”®Also upludding iminunitv of foreign state-owned property, see Banque de France v. 
Equitable Trust Co„ 33 F.2d 202 (S.D.N.Y. 1929) ; Auer v. Qjsta, 23 F, Supp. 22 (D. Mass.. 1938). 
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Holdinjif that Hiingiirian state property mipht he executed agrainsr, see decision of 
Supreme Court of Justice of CzccIuKslovakia, April 26, 1928, Aiwual Di}:^est 1927-28, 
ease no. Ill, criticized by Dcak, “Immunity c»f a Foreign Mission’s Premises frcMU Local 
Jurisdicrion,” 22 Am, /. Im'l L. 582 (1928). However, execution was not allowed when 
it was learned that the Hungarian property in question was the Hungarian I^cgation in 
Prague. Decision of December 28, 1929, Amiual Difrest 1927-28, case no. 251. T he 
Superior (.'ourt (^f Zurich, Switzerland, allowed attachment of a l>ank deposit in Switzer¬ 
land of the Rumanian Government; Aimiial T)i^cst 1941-42, case no. 60. The Egyptian 
Commercial Tribunal of Alexandria in 1945 allowed execution against a Spanish Gov¬ 
ernment agenc>''s property, when the agency bought rice in Ivgypr to feed the Spanish 
people, this being held a “non-sovereign” operation; F.^yptiiW Delta Rice Mills Co. v. 
Coviisaria General de Ahastccmiientos, Annual Dif^est 194^-4^, case? no 27. 

Lamont V. Travelers Ins. Co., 281 iV.Y. 562 (1959), invtilved funds which the Mexican 
Government had paid to the Internatifinal Committee of Bankers on Mexico, to be 
applied to Mexican public indebteilness. 'Lhc Committee brought an action for a vedun- 
tary accoiinring, to get. instructions for distribution. Lhc Mexican Government inter¬ 
vened, appearing specially to assert that the court lacked jurisdicrinn. Reversing the 
lower court’s denial of iurisdiction, the C(»uri of Appeals held that: “The mere assertion 
by the Government of Mexico that the committee hoKIs the monc>'s nor as trustee for 
the bondliolders bur as agents of the Government for distribution among the bond 
holders docs not, we think, preclude the court from determining whetlier, under the 
contracts, the Committee has acted and is acting solcl>' as agent and trustee of the bond 
fioldcrs and not as agent of the government.” Although “immunity extends to properr>- 
here of a foreign sovereign,” that immunity “exists only wdierc the object of the suit 
is to enforce a claim or right against the foreign government or its property.” I'lu 
mere suggestion by Mexico “is not proof” of its ownership, and if plaintitTs’ allegations 
are founded, “the court can direct distribution of the fiinil witluuit invading the sov¬ 
ereign immunity of the foreign Government, without sitting in judgmenr on the acts 
(»f the (jovernment done within its ow'n territmy, and w ithout any interference with 
any property which belongs to tiic Government or is in its own possession or in the 
possession of its agents.” Sec also 2 Hackw'orth, International I.av.- 594-598. 

Courts have differed as to how far .set-off or c(»unrerclaims should be allowed against 
a foreign stare which comes into court as party plaintiff. In South African Republic 
V. Cic. Franco-Uelf'e, [1898] 1 Ch. D. 190 no set-off or counterclaim was allowed, on 
rbc ground tliar the atttmprcd counterclaim related to a separate cause of action. Piirelv’ 
“defensive” ccMintcrclaims or set-offs were allowed against sovereign i^laintiffs in I'he 
Neu'haitlc, 10 P.D. 33 (1885); United States v. bJational City Rank of S. 1’., 85 F‘'.2d 256 
(2d CJir. 1956). The c<»urts held th:u counTcrclaims against sovereign pfuntiffs should 
be limited to those purely “<lefensivc” in extent, in French Republic z\ Inland iV.rc/g. Co. 
263 Fed. 410 (F.D. Mo. 1920); !n rc Pattcrson-MacDonald Shipbuilding^ Co. 295 Fed. 
192 (9tb Cir. 1923). But rec(Acries against sovereign plaintiffs on cf»untcr-daim.s, in 
excess of aii\' recf)very !>y the plaintiffs, were allowed in KhiirJom of Norzvay v. Federal 
Su} 2 :ar Refining Co. 286 Fed, 18S (S.D.N.V. 1923), aif'd as I'he Thckla 266 l\S. 328 
(1924); Mexico v. Rask, 118 Calif. App. 21, 4 P.2d 981 (1931); and the Dexter cr Car- 
penter case, supra. Accf)rd with these last, see Harvard Research in International Law', 
“Competence of Courts in Regard xn Foreign States,” .Arts. 5 and 6, 26 A?n. /. Int'l /.. 
Supp. 451. Sec also, 2 Hackworrh, International l.ave 487-9, 

In Kin^rdom of Norieay v. Federal Sttt^ar Rcfininis^ Co., supra, jiulge Alack said: “A 
sovereign state, generally speaking, is not obliged to go intc) court; l)iit if it seeks the 
assistance of the court, it would seem to be in accord with the best principles of modern 
law that it should be obliged to submit to the jurisdiction of rlie court in respect of any 
set-off or counterclaim properly assertablc as a defense in a similar suit between private 

litigants_perhaps, the defendant should not be permitted to assert any counrerdaim 

w hich would not be, in whole or part, a defense tf) the actiem brought by the state_ 

“There is no principle of public law exempting a sovereign state from its obligations 
under the law. . . . There may be sound rca.sons of public policy why a state should 
be immune from the harassment of litigation in fonuns and under conditions nrtt agree¬ 
able to the state. Bur, once the state has chosen ?ts forum, there seems little reason in 




JURISDICTION 443 

law or policy why ir should nor he siihjecr ro ihe substantive rcquircincnrs of law and 
justice.” 

VV'hcii a foreign Mate or sovereign invokes the aid of the courts, should it be deemed 
amenable to tlie procedural rules of the forum? See Dickinson, “Waiver of Sratc Ini 
munity,” J*> /Im, J. futl L. S55 (l'^25) and cases cited therein; Ifarvard Research in 
Internaiional l.aw, 2<'i .4/;/. /. lut.^l /,. 646 Is a voluntary general ap¬ 

pearance by a foreign govermneiir regarded as a waiver of imnnittitv: See The Siw 
yicciitc, 2Ki Fed. 111 (2tl (ar. 1922); 2 I lackworth, hilcrUiUionai Dickinson, 

‘W'aiver of Stare linmiiniiy,” 19 Avu /. Int'l /.. 555 (1925). 

2. Vnrmiimty jroni TaxaiiouT-^^ 

1 HACKWOU'IM, DlGi:S I OF IN lERNA I lONAL LAW 465, 467 

On March 5, 1918 the Italian Ambassador in Washington informed the Depart¬ 
ment of State that tlic city of [.ouisville, Kenruckv, had imposed a numicipal tax 
on tobacco purchascil by the agent of the Italian Ciovermnent for the tobacco 
monopoly. In reply the Deitartinent said: 

When it is considered that the ]turchasc, ownership and distiosal of property of this 
nature in the ordinary course «)f business by the agenc>’ of a foreign government is 
generalU' regarded in the circumstances as a commercial transaction merely, I have no 
doubt th.at you will agree with me that the bcnefiis of trade should also carry the obliga¬ 
tions incident thereto anti that no principle of international law would be violated should 
such property in these circumstances be subject to taxation to the same extent as other 
property located witltin tlie municipality. 

... In 1919 the city of Paterson, New Jersey, imjMiscd a tax on certain railway 
locomotives belonging to the Russian Ciovcrnnicnt and held in storage in that city. 
'I'he Dei)artmcnt of Stare in commenting on the matter said that: 

I his Ciovernmcnt has given careful consideration to the matter of the treatment with 
respect to taxation rt» he accorded the properry of the Russian Government referred 
to in your note of February 21, which is understood to have been purchased and acquired 
in the course of commercial transactions and lo he intended for use in railway trans¬ 
portation in the ordinary course of business, and has concluded that there is no rule 
of international law or comity which would be violated should taxes be imposed on 
the prof)CTty in question and collected. 1 iegret, therefore, to inform you that the case, 
as understood by the Department, is nor oik in regard to which action by this Depart¬ 
ment to prevent the collectii»n of raves is deemed to be warranted. 


FRENCH RI:PUUL1C V. BOARD OF SUPERN'ISORS 
OE JEFFERSON COUNTY 

Giurt of Appeals of Kentucky, 1923. 290 Ky. 18; 252 S.W. 124 

[In 1919 the Board of Supcrvisois of jeft’erson County, Kentucky, assessed for 
taxation certain tobacco ow ned and held in that county by the French Go\ ernment 
w hich exercised a monopoly in the sale of tobacco in France. On the French Gov¬ 
ernment’s appeal to the highest court of the state, ir was contended b> the County 
that under the Constitution of Kentucky only “public property used for a public 
purpose” was exempt from taxation, and that this tobacco w as owned by the 
French Republic in its private capacity for trade.] 

i‘“<‘Sec Bishop, “Iinnuinii>’ from Faxation of Foreign Statc-ow'iicd Property,” 46 Am. /. Inf I 
L. 239 (1952). 
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Clay, J.: Cases which in matters of taxation distinguished between property 
owned by a state or municipality in its prix atc capacity, and that owned for strictly 
governmental purposes, arc not in point. I hc distinction w hich they make has its 
origin in the pccuiinr and distinctive features o\ our fr>rm of government, and we 
are not disposed to make our views of government the yardstick by wliich to 
measure the character of a foreign sovereignty. If tliat sovereignty deems it a 
proper governmental functiem to engage in trade for the purpose of maintaining 
its government, w'e shall not vpicstion its decision that the property so employed 
is owned in a public and not a private capacity. Therefore, it seems to us that, so 
far as our right of taxation is concerned, the case is the same as if the personal 
property inv’olvcd had been purchased by ilic Fj-ench Republic not for purposes 
of trade, but to be used in the building of ships or the construction of some public 
work. 

In construing the taxation provisions of our Constitution, we should l)e careful 
not to overlook tlie nature of a tax. It is an enforced contribution of money or 
other property as-^cssed in ac‘cordance w ith some reasonable rule of apportionment 
by auihoriry of a sovereign state on persons or juopcrtv within its iiirisdiction for 

the purpose of defrav ing the public expenses_ It is conceded that the French 

Republic is nor suable in our courts w ithoiit its consent, and that the tobacco itself 
cannot be subjected to the payment of the tax. Therefore, if the assessment be 
upheld, W’e have no way of collecting the rax. . . . 

In the next place, taxes arc imposed on the rheorv that the taxpax cr should pay 
a portion of the expense incurred in the protection of liis person or property, and 
as applied to ordiiiarv persons and corporations this principle seems eminently fair 
and just, but as applied to independent nations it is clearly opposed to the spirit 
of international amity wduch should prompt every nation to guard and protect the 
personal property of all other nations that happen to be temporarily within its 
jurisdiction without levying a tribute for that purpose. 

Another consideration not to be overlooked is that the absolute sovereignty of 
every nation within its ow n territorv docs not always extend to foreign nations, 
but is subject to certain limitations sanctioned by the law' of nations and imposed 
by its own consent, ., . [Quoting from Schooner Excha7v^c v, McFaddov, supra,] 
Hence, if one nation enters the territory of another with its consent, for the pur¬ 
poses of mutual intercourse, it docs so w ith the implied understanding that it does 
not intend to degrade its dignity by placing itself or its sovereign rights wdthin 
the jurisdiction of the other, and w e know* of nothing more calculated to degrade 
the dignity of an independent nation than for another to attempt to exercise over 
it the sovereign right of taxatifjn. . . . 

.As the property was not taxable, it should not have l)cen assessed. 

[ Judgn7ent reversed, 1 


OPINION OF ATTORNEY-GENERAL, PALLOTTI OF CONNECTICUT 
TO GOVERNOR HURLEY, AUG. 5, 1942 
22nd Biennial Report of Artorney-Cencnil of Connecticut, 414 


On September II, 1941, I rendered to the Honorable Charles J. McLaughlin, 
State 'Fax Commi.ssioner. my opinion that the real and personal property owned 
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I)y the British Govcrnnicnt and located in the State of Connecticut is not exempt 
from assessment and taxation. Recently, ilie Honorable Sumner Welles, Acting 
Secretary of State, has again written to you with regard to the said tax matter, 
reiterating the claim of the British Embassy for exemption, and after discussing 
the said opinion he expressed the hope of the State Department that the matter 
may be reconsidered. In accordance therewith, you submitted to me the recent 
correspondence between you and Air. Welles, with the rc(]iicst that, in view of 
changed events, I give you my opinion on the subject_ 

Taking into consideration that the gist of said opinion was the lack of express 
provision for exemption, the opinion cannot stand w hen such provision is found 
to exist. It was the absence of direct expression that stood in the way of the 
rccpiesied exemption. This, it seems to me, has since been sup|)Iied in the inter¬ 
changed notes between the British ICmbassy and the State Department on Decem¬ 
ber 24, 1941. and January 13, 1942. 

It appears from the submitted correspondence that c»n DccciuIkt 24, 1941, the 
British r.mbassy addressed to our State Department the following statement: 

His Alaiesty's Ciovernmcn^^ in the 1. nited Kingdom. i:i accordance wirii the principle 
of internationnl law and coruiry iliat the properr\- of a I'oicign (lOw I'nnient is exempt 
fnjiii all taxation, grants suclt txenij>tioii rt> the prt>pcrry of Foreign Ciovernmcnts in 
the United Kingdom in respect all taxation, national and local, except in .so far as 
Nical taxation is imposed lor direct services, in hich case it is expected that tlie Foreign 
(.b>vcrnmcnt will pay such taxes. It was in order to give effect to this principle of in¬ 
ternational law that the recent 1 a\ Conxeiuion was signed between the Government 
of the United Stales of America and the Government of the United Kingdom.^-^ 

As requested in his note uiuler reference, l.ord Halifax would greatly appreciate an 
expression of Air. Hull’s views on the t]uesrion raised. 

iiid that on January J >, 1942, tuir Slate DcpariiueiU replied as follows: 

. . . Fhc Departmenr has rahen ilse ]v>sition that under international law a sovereign 
state ina\' nf>r impose a rax uj)on the personal properf>’ c)f another .sov’crcigii state devoted 
lo the public sei vice of that state. 

inasmuch as your communication of December I relates to taxes on personal property, 
I have not undertaken \<t discuss the situation with respect to real property. 1 may say, 
however, that real properrv' in the District «»f Columbia belonging to foreign govern¬ 
ments and used for goveriimcnral purposes is exempt from taxation. 

riic foregoing, it seems to me, puts a different aspect upon the whole situation. 
\\c now h.ivc direct exprcssioii on the very subject; the statements of the repre¬ 
sentatives o\ the tw(» Coivernmenrs that personal property of a Imreign Govern¬ 
ment is exempt from taxation under international law, which statements are to 
he considered as aurhorii v for the existence of such law.. .. 

And ruu only is there a declaration in each of the foregoing documents that the 
personal pn)perrv of a foreign state, devoted to the public service of that state, 
is exempt from taxation under a rule of international law, but there is also the dec¬ 
laration that the rule has been accepted and adopted bx'^ the two governments. 

Since intei ii;iii(»nal law exempts the personal property' of a foreign state from 
taxation, wc arc hound to follow it, as it is also the law of the State. . . . 

It therefore follows that the personal pr<»perr> (»f the British Government, lo¬ 
cated in this State, devoted to the public .service (»f that Government, is, except 
insofar as local taxation is imposed for direct service, exempt from taxation in this 

Never ratified. 
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Stare, and tiirrhcr tliar the views cxprcsscil on tiie particular subject in the former 
opinion must he withdrawn in favor of the view expressed herein. 

A similar view', we find, has been expressed by the Artornev General of the Stale 
of California in an opinion rendered on Fcbniai v 26, 1942, wherein he said that 
“(n view' of the foreLnnng e\chant»:e of comiriitinents hy the Ihatish and the United 
States (^o^•c^nmenrs, I am now of the o]nnion that each of these fiovernments has 
e\prcss!\ accepted and ad(»ptcd as a rule of international law’ the princi[)le that the 
personal property either Chnernmenr. devoted to the public service, is not 
siii)iecr to taxation b\' the other, except in so far as local taxation is imposed for 
direct services.” 

1 am now, rherefriie, of the opinion that the personal property of the British 
(hjvernment located in this State, devoted to the public service ^»f saiil (iovern- 
menr, is, except jnsoiar as local r:i.\atif)n is imposed for direct services, exempt from 
assessme-n and taxation. 


Note 


1 he (Mrlier (»nin;nn. dciu intr inimuii:!)-, is in the same volume, p. 2^6. It rests iipcwi 
the propositions that: **Sovorci(.rni\ b>' ns».*if df>cs nor eariy the right (*f exemption"; 

that exem.prions fr an taxation cannor he implied; and tliar the ease is analogous to 

v. 264 I .S. -’72 (P'24*, which In III that wlu-n Giorgia aeijiiired 

land in Tennessee i'ov a state-ow lu-.l railroad, tliar land remained snhieet to the power 
of eminent domain of 'I'enne.ssee. On January 15, P>20, .Artorniw ( ieneral ^\’\■m;m n\ 
Massachusetts riiie^! titat. "in the light of . . . inmrnational law- and eomiry,’' property 
taxes Could not lie imposed on linteis owneil hy the British and f reneh (ioi ernmenis, 
under the control <4 munitions anrhorir»es 4»| tliose governments, and storeii in Alassa- 
ciiiisetts. 5 (Jfjs. Ait'y ihn. .Mass. 445. lu’puhhc of I'raik - i\ City of Xrir J'oni-. M 

N.V1..J. 12c' (1625 , 2 Ilai’kworth, Ititcnt.itiij/.il /.jlc 4.S6, lieKI that taxes could he 

imposed on latul m Niw '(uk owiivii !.*}■ a \ew 'ork cor[>or;Uion all ot whose stf»ek 
was owned by tiie I ref.eh (on ernment. I hc''e i.ixes w ere liiter remiitid. In 
Suite Urid'^c Comm. r.oivi iP'y;] ; |)L.U. 5^?, the (.‘(uirf <4 Appeal of 

Ontario hc4d that a Michigan (acniiiission which ae<|uired the riehis of a (ianadian 
corporation and la/ilt an intenianonal bridge from Pun iluroti, Miehigaii, to Point 
I'.ilward, Ontario, w:is not immune taxation 1 a' .1 (.anailian nnmitapality, despite 
the Bndgc Caimmission s eiaim that it was a “prilitical Mihdiv isi^ai" of tlie Stare of Michi¬ 
gan. In (iohiertio dltaitj "e. (.foiscjo Wietot/jl dc EJnc.icion. ""I JitrisprudcucLi /Irifi'/t- 
tiva 400, Amwal 1641-42, case no. 52, an Argeniine intermciliate appellate e»»nrt 

upheld an inheritance tax against the Italian < iovernmeiiT on propinry in P,tien<»s Aires 
which was left to it b\' a decedent. During World War II, ijiiite a nnmher of States 
of the Lnited States grnnieil c.xcmpiion t'j property in this eoi.mrrv whieh hehnigeii 
to Allied (ioverninents and had some connection with war purposes. In Ym-l so Iisim/if 
V. Toronto, |1950j 4 the High (Jour: ol Otita^io lield that propertv owned hy 

the Chinese (iovernmeii! and use<l hy it io- the (jhinese Consulate (ienejal In Torrmto, 
was exempt frotn taxation. 

Rcj)t'L'Si'//titfii‘L\\ //j Sfjtcs. 

DiplonuidV Pri\ilci»cs ;iiici IiniiiiiiiiiiVs rdifoii;il Noic.' I iid. r well 

’-“See, iientrall>, Ihuvanl K(:^earvh in Ir.lenrnional law, "I )i|)lninaM\ Pr.v ikiMs and Imimi 
vi\uc,r /h/.\ l.hit'l I'l IS7 (P/.C’);2 \\yKU:Jfi!cm.tfio/ial I ..nr \:r: I iu: :<i r.|., PMS.; 

ilur a, “|)ipi..ninri.. InmMi.iirir , Mudern I )i \i.li.pniuhV’ IVp; />». ////•/ / . j . .4 Alooir, 

interHiU 107!iii Lerv 4^0 (P'Ui'ii; 4 I laehwunh, IntntovionA Im-v Ciiiut. 
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csial/lishcd ciist<»ni;n*y ink's of internalicjiul law , diplomaiic officers representing 
foreign slates liaee snirsiantial imnuinitics from the jurisdiction of the receiving 
stale. I hese ininniniiies arc often given precision hy laws and regiilatloivs of the 
receiving slate, v hich may extetul immunities greater than arc re»iuired by iniei - 
national law. As the keaguc of Nations Committee of l•■^perls stated, the basis 
of these privileges and immunities is “the neccssits of ])crmiiting free and unham¬ 
pered exercise of tlic diplomatic function and ol maintaining the dignity of the 
diplomatic ivpi cscniatix e and the State whicli he re|>iesents, and the respect prop¬ 
erly due to . . . traditions.” 20 Aw, /. lutU /.. Spec, Sirpp, 149 (1926). 

Diplomatic immunities are enjoyed not only by the chief of ilie diplomatic mis¬ 
sion (w hetber ambassador, minister, or charge d'affaires), but also by members of 
liis famil\- residing with him, other diplomatic-officer members of the mission (such 
as counselors, secretaries of legation, attaches, and so forth;, and (sometimes to a 
lesser extent) b\' the clerical and administrative staff of the mission, and the “service 
persrinnel” (c<m)Ks, chauli'eurs, maids, guards, and the like).®"’* 

Diplomatic immunities inchule immunity from civil or criminai proceedings of 
an\' t\ pe. and from many taxes, including customs duties. In the United States, im¬ 
munity li oiii suit «>r criminal jiiocess is provided by 22 U.S. (iode 5252-255. which 
also jn'ovidc for punishment of an\one attempting to serve process on a diplo¬ 
matic otiiccr (iT olTering \ iolencc to the person of -an aml»;issador or minister. Inci¬ 
dents have occurred from time to rime, in many countries, w here officials (often of 
subordinate or local character) have failed to grant these diplomatic immunitic.s. 
In these cases proiests by the offended state ha\ e usually resulted in ’'cdrcss ’and in 
ackiiow ledgmeni of the immiinir>‘ rei|uired by inrematitiiial law. Tor example, on 
Non ember 27, 19 >5 two policemen itimped on iIh: running board of the car of 
the Iranian Alinisier, near I'lkton, .Maryland, and arrested the .Minister and his 
chautreiir, w ho w as driving, lor speeding. The .Minister protested and resisted and 
in conseNjuence was handciufed. I he car and its occu])ams were taken to the police 
Marion, and iip(*n jirotif of the .Ministers identity, cliargcs were dismissed by a 
justice of the peace, w ho suspended the chaulTeur's fine hut compelled him to pay 
cents costs. As a result of j)roiest.s, the arresting officers were prosecuted in 
Maryland, fined, and remowd from duty. 4 he (lONcrnor of -Maryland apologized 
to Iran, and the Secretary of State expressed his regrets. Iran recalled the Minister. 
See Reeves, “ The ) .lkt(«n Incident,” 50 Aw, /. Iw'l L. 95 (1956), and 4 I lackworth. 
liUcniatioiiiil Liiic 515. 

riu- local law does not apply to what a diplomatic officer does in the perform¬ 
ance (»f his official functions; as the Harvard Research states in Article 18, “A re¬ 
ceiving state siiall not impose liability on a person for an act done h\’ him in the 

7/■.//>»■ Jc Hmif Dinltr/f/attifUi' On ilipK'nijne »>l{ieor.i in l»oiu'I-.i1, 

set* alvi S.itnw , Vrcii'Hcv ([.'d l‘>22; sliorier nl cd., 

On the hii .is ni privileiies ;nid iinmiiniiies. see IVciiss, “(lot l-eu;ni»»!i iiiid the Theo- 
retieal B.isis of Diplniiutic lininiinitics," 10 .1-.L.Q. Kcv. 170 At. O'jdon, ]nr:Jiral 

liaises of lUpIffjj/.iiii' h///f//niif\ tl9.V>). 

Triciuet X'. Biiih, 5 Burr. I4^S, ,v.7/»/.7. See (iniieridjie. '‘Immuniifes of the Siihordinate 
l)iplo:n;uie Staff." 194" />V;;. }^/^ hft'l /.. HS. 

in Washinj^ton the persons entitleil to iininnnltie. aie ilixideil ini»» two elasses. the nantes 
of iliploiiiatic olfieers heinn piihlislied monrhlx in the “Diploinaiie l ist." and the names of tlic 
elcrifiil and serviee personnel !>ein.u rerorde»l in tlie “W hite List." l or convenience canls are 
issued by the. Deptnuient of State to each person entitled \o diplomatic immnnir\'. See ('ar- 
rera v. ('arrera, 174 ^^2d 496 (I).C. ('ir. 1V49). 
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pcrfoniiance of his functions as a iiieniber of a mission or as a member of the 
administrative personnel,” 26 Am, /. hifl L, Supp. 97 (1932). However he is not 
exempt from the local law in other matters, but enjoys a personal immunity from 
jurisdiction of the local courts or other aiithoiiiics. 'Mic difTcrence becomes of 
importance in case of waiver or upon termination of privilege al ter cessation of his 
diplomatic status. Thus/m Dickinson v, [)cl Salur, (1930] 1 K.B. 376, where immu¬ 
nity was waived and the diploniatic ofriccr held liable under English law for an 
auto accident, the insurance company was obligated to pay the damages assessed 
against him despite its claim that he was under no legal liability to plaintiff. The 
Court said, “Diplomatic privilege does not import immunity from legal liability, 
bur only exemption from local jurisdiction.” 

As Moore points out, “In considering the immuniLics of diplomatic officers, it is 
imporrant to draw a distinction, \\ hich, it is believed, has not usuall\’ been noticed, 
hetw een measures of punishment ami uicasurcs of prevention. I’he theory of diplcr* 
marie iniinunity is nut that the dipiomaric officer is freed from the restraints of the 
law and exempt from the dury of ohservijig them, bur only that he cannot be pun¬ 
ished U»r Ills failure to respect them- It will hardly he denied... that it is his 

duty to respect the laws of the c(>untry in which he resides, and that he may in 
many conceivable cases be prevented from doing unlaw ful acts, for which, if he 
were allowed commit them, he could not be punished. 'I his distinction is pecu¬ 
liarly applicable to police regulations, made for the purpose of assuring the public 
health and safety. . . . Tiic immunity from judicial process can not be perverted 
into a license to disregard the health and safety of the public, nor can it be con¬ 
strued as precluding the actual prevention (»f injuries to person or property, where, 
but for the exercise of imiuediate restraint, irreparable damage is threatened.” 4 
iVI(»ore, lutvriiytionjl Laiv 67H. Along this line, see also the Quebec ease of Rose v, 
7 he 1194" ! > D.1..R. 6IS, involving participation in espionage by employees 

of tiic S()\ict Ifmbassv' in Canada. Cf, Rex v. Kcf/t [ 1941 j I K.[». 454, w'herc immu¬ 
nity of discharged cmplo\cc was w aiveil. 

In general, the immunity from jiirisdictitin of diplomatic officers applies, regard¬ 
less (if the public or private aspect of the condiicr involved. In the Italian case of 
Co'mu:.! V. hife, Anmuil 1919-22, ease 202, immunity was denied an Ameri¬ 

can diplomatic officer in an ;iction to compel him ti.» release an apartment which he 
had renreti. lojr tlic contrary v iew' of the Department of State, see 4 I lackworrh, 
hitcnuuionjl 54S-9; and fm* the protest against this decision, made b\’ the 
French Ambassador as the rlien Dean of the Diplomatic Corps at Rome, see 26 Am, 
/. ////7 E. Sifpp. 105 ( r>32 y !n I)c Mccusv, rorzano, 32 Rivista di Diritto Interna- 
zioiuilc 93, Afuinal Drz^est, l939-¥), case 164, the Italian Court of Cassation in 1940 
overruied its prior position and held that diplomatic immunity extended to the 
}>ri\'ate nets of dipl(;matic officers. 

The premises occupied by a diplomatic mission, whether owned by the sending 
stare or the chief of missir)n, or rented from private owners, are usually regarded 
as in\ iolable !;y rlK‘ authorities of the receiving state, and as ex'cmpt from taxation, 
except m so far as ‘ raxes” may be in the form of payment for specific services such 
as w atei-rates. Sec, for example. In re a Reference as to the Poircr of the Corpora¬ 
tion of the City oi Ottarea, [1943| 2 D.I..R. 481, holding that municipal taxes 
could not be imposed on legations in Ottnw\a.^-^ 'Fhe archives of the mission arc 

^-^See Coninicnt, 21 Can. U. Rev. 506 (1943). 
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likewise invioIa[)le (ns is also diplomatic correspondence, at least when carried by 
courier). It is inncciirate, however, to cemsider the diplomatic premises as being 
“cxrrnterritoriar’ or as “a part of the territory of the sending slate.’* T hus, in 
1925 the United States refused to extradite to Kstonin one who was alleged to have 
committed a crime in the Estonian legation in London, and in 1934 the highest 
(icrnian court for criminal eases held that Germany had jurisdiction over an 
Afghan student who had murdered the Afghan Minister in the Afghan Legation 
in Beilin; see 4 Ilackworrh, Infcrtuvioihtl 564-6; 69 Evtscheidwigen dcs 
Rcichsgcrichts in Straf.s\ichcn 54; Annual Digest. 1933-34, ease no. 166. See decision 
l)v Rcichsfinanzhof, March 7, 1922, reversing the holding of lower courts that 
g(»ods bought at an auction in the former Russian I'mhassy building in Berlin in 
1920 were taxable as “goods bought abroad/' 1923 Jinistischc Woekensebrijt 194, 
Annual Digest, 1919-22. ease no. 207. 'I hc Hungarian Supreme Court held in 1928 
that fraud in obtaining a Hungarian passport in the Hungarian Legation in X’ienna 
was a “crime committed not abroad but on the territory of the Hungarian State,” 
aiul thus governed by 1 hmgarian law; In re ZoJtJn Sz., Annual Digest, 1927-28, 
ease no. 252. For the protection alTorded diplomatic premises in the United States, 
see 22 I'.S.C. 255a. 2551).’-' 

Diplomatic prix ileges and imnuniities continue onlx* until the diplomat has had 
;i reasonable time in w hich to depart after termination of his mission. Sec, c.g., In re 
Suarez 11918] 1 Ch. 176; Musurus Bey (iadhan Il894]2 Q.B. 352; Mongillo v. 
Vogel. S4 1". Supp, i()07 (L.D. Pa. 1949). The receiving state may at any time 
re<|uesr the sending state to recall him if he becomes persona non grata. See Jones, 
“ I crmination <»f Diplomatic Immunity,” 1948 Brit, Y,B, Intd L, 262. In District 
of (’.oluinhia v. Paris, 33 Arn. /. Inf I L. 787 (1939), the Police Court of the Dis¬ 
trict of Columbia held that an American citizen, who had committed nine traffic 
\‘ic»lations while butler of the Japanese Amliassador, was properly prosecuted after 
he ceased to be employed by the Ambassador. 

In jiracrice, diplomatic privileges arc frci]uenil>’ waived. In the ease of the chief 
of mission, the decision to waive or not to waive lies w-irh the government of the 
sending state, while in tlic case of subordinate personnel cither the chief of mission 
r>r sending state may waive. Regarding waiver, cf. In re Republic of Bolreia Ex¬ 
ploration Syndicate, [1914] I Ch. 139, with Hcnn.ui v. Apetz, 130 Alisc. 618, 224 
N.Y.S. 3S9*( 1927). 

I hc privileges and immunities of a diplomatic officer passing through a third 
stare on his way to or from his posr, or soiourning in a state to which he is not 
accrediic d, arc somew hat less clearly established than those w'hilc he is in the receiv¬ 
ing state. Neverthcles.s, substantial inimiinirics arc tisvially accorded diplomatic 
(»fficers in transit. Cf, Bergman v. Dc Sieves. 170 F.2d 360 (2d Cir. 1948) upholding 
immunitN' from civil suit in New York of French Minister to Bolivia while tem- 
porarib’ there in transit; and Carbone v, Carbone, 123 Misc. 656, 206 N.Y.S. 40 
(Supreme Ct. N.Y. Cry., 1924) holding a Panamanian diplomatic officer accredited 
to Italy to be subject to divorce action in New York. 

I'hcre has been much discussion of asylum in diplomatic premises, particularly 
in l.atin America. 1 he practice of asylum docs not appear to have l)een recognized 

Applied in Freiul v. IJnitcd Simes, inO F.2d 6'U (D.C. ('ir. See e(»r.inienrs l>y Prenss, 

•‘Protection of Foreign DipUMuatie ami Consular Preniiscs airainsi Pickering,” >1 Arn, j. Irtt'l L. 
705 (1937), and Siowcll, “Ihc Joint Resolution Prohibiiini; the Picketing of Diplomatic and 
Consular Prcitiiscs in the District of Columbia," 32 Am, ], hit I L. 344 (1938). 
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in oihcr regions th;in rhe Larin American Republics, bur there it seems to be an 
instiluri()n ot ciisromnry inrcrnarional law as well as Inter-American treaties 

Consuhii* Officers—Uditoriul Note.'-' Despite rlieir increasing importance 
in the dav -to-Jay conduct of international affairs and in particular those of imme¬ 
diate concern to private individuals, consular oflicers appear to have, under the 
rules of international law in the absence of trcjt w very little if nn\' immunity from 
local jurisdiction. In ihc absence of treaty, such immunity is probably confined to 
exemption w ith respect to official acts, and to ifFimunity nf official consular ar¬ 
chives, and may not extend this far. In view of the wide network of consular con¬ 
ventions and of clauses relating to consuls in other agreements, in any specific 
instance the privileges, inummities and general legal status of a eoitsiilar officer 
must l»e looked for in ( 1) the applicable treaties Isciv een his slate and the receiving 
state, (2) lavs and regulations of the receiving state, which may grant consuls 
privileges bey<‘nd tlose re(]uired b\ inttinatiiina! law or rre.ity, and H) laws and 
regulations of the stiuling state. L’^nless he is also serving as a diplomatic officer 
and iias been lecogni/ed as such l>y receiving stale, consulir officers are nor 
entitled n* dil^lnjuatic privileges and immunities. (,'(, In re Jlaiz, 1 I'.S. 40^ 
(1890); IL)ibf/if's Case. Cases in Eo//ity th'/iny^ the Time of Chanceiior Talipot. 2SI 
'rireat Rritain, ITL^). 


Note 


Comj)are rhe lilKr.il attitude toward giving immunities ni a fnreii’it c?>nsul. iu rlic 
Italian case <»f Mizz/iehi t*. American Conuiiatc. Annnel >2. ease nn, IS#"), 

4 ITackv.orth. Imernaiional Lave with tivir the lovneb courts restricting im- 

iniinity in t]i*e,eloiv v. Princess Zhiahfyl! (''translations in 21 Am. /. ////7 /.. SI I (1927^ 
and 2s Am. J. hit'! L. 172 (1929). 4 liackwonh. l/nernatior/al 1 .a\e ■’ !2 74^ 'i. d'hc Inter- 
Arncrican Convention (»n (aujsular Agents, siened at Habana rcbruiry 29, 192S (4 
Treaties, etc., o[ US. 47:^S, 47 Srat. to whjcli the rnired States and various Latin 

ArnericaTi states :i7*c |>art!es, coirains general provisiiuis reguirding consular privileges 
anti iiuiTUMiiiies. Xiuucrous l»ilarcral consular co.fivcutior^s contain specilic provisions 
giving cxemprions and privileges, with icsiu'cr ro f.'vetloiu frcnu arrest and prosecution 
(except f<ir serious olienscs), immunities from civil jurisdiefion r(si)ecriMg otficial acts, 
giving of testimoity. miiirary or jury dury, etc., inviolabilii v of po inises used for coiisuiar 
offices, freedom from taxes o.n ctMisulate or <»n f.fflcial compensation, eu.touis exempt- 
rions, and rhe lif e. Sec. ft^r example. Articles W^^ll XW'Il of the T’reatv' of December 
8, 192^ licrwecn tlie I’nited Stares and Cenr.any 144 Star, 2D2, I'.S. rreary Ser. 725) 
and Arricles II-\' of the (.'onsular Convcicion of January 12, 194S between the I’nited 
Stares and f>>sr«a Rica, wliicli entered into force .Alarrh 19, 1950, I'.S. Trearv’ & other 
Int. Acts Ser. 2045, 44 Afn. /. InPl Sfinp. 90 f 1950). 

I-'* See 2 1 l;n-!sw O',di, t)i:een of futeniiVionA Line, ' ‘ |U4I», and inateri.il there citcil; 

Asyhnn c:\se fColotuhia, Periu, I.C.J. Repf^rrs. l^'U, p. 2(/i. ffaya Je !a I orre ca'»e ((ioloiuhia, 
Peru). 1.(2.L Report.':, 1951, p. 71; Briggs, ‘’1 he Odoinhian-Pemviin Asv him C.'ase an<l Proof #if 
Customary Inrcrnarional l.avv,” 45 A?n. /. hiPl !.. 72^ (19^ I); A. I-,. I*'vans, “'I*he Colomhian- 
Penivian .Asylum (.';isc: ‘rerminarion of rhe Jiidiciil Phase,’’ //97. I*. Morgenstern, “Lvtra- 

rerritorial Asv him," I'Ms ]hii. Y.ll. int'l 2 V): p. Morgmstci n, “ I he Pjghr of .Asv him.” PW 
lirit. yJL inf I /.. '27; :M. R. (»iin iaMor.i, “I he (.’olomhian l9riiMn .Asvhim (i.ise niul the 
Doctrine of llnm.ni Rieht-.,” ?7 Va. I . Rri\ 927 il951). 

On consular offit er?, in general, see. Harvard Researc h in Inu i)..iti(mal l .aw. "(.’onsuK,” 29 
Am. ]. hiLl L. Stfpp. Ih9 WJ 09^2/; 4 Ilackw'onh, tmernaiioiiA La\e ro5 'W; AIo<»re, Inter 
vatiorial La'iv 1 154; 2 Hvde, Internal if ma! I.nir H?l l’^? t2d ed., 1945). 

On iintminiries of consular officers, sec .also Beckett. ‘Tamsul.u ImiiiuMities,” 1944 Brit. V.li 
hul L. .H; Stewart, Consular Prreilc;e;es and innnunities (1926). 
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In tht‘ Uiiiicd Siiiic-s an action, civil nr criiiiiiial, a^jaiiist a ftuci^ni cotwiiJ can be 
brought onlv in flu- federal courts; see Judii ial Code " 2>6 (S), 2S U.S.C.A. > lt5J, and 
4 I lack wolf h, Inicrnctiioual I iiiv 746 .SJ. Ih»\\ever, ihe ‘•tafe couris, raflu-r ihait tl)e 
l ederal eoiufs, ha\r iuiisdicfion n\ei tlivorce rases againsi c;<»nsfiJar rvllicers; Ohio cx rcl. 
Vofufvu'i r. A'jJrr, ?S() I S. !>» Surridgi, Jurisdiction <)ver Suits Against 

lurcign ( onsiiK in flu I uifetl Stairs, ’ Sit / . /•/ /'a, / . /V/-;-, j |';>2 ). 

I'lic K;iscnLin;i (:ns<\ Cniicd Smi s .nui Sovii« Union MMX--Ia!ifoi iai 
Nolo.'-'' At ilur fiiiu- ni riKse cvcills ihcic v. as no consfil;!!- T i v.it \ between tiiC- 
l-P.itcil Stales and llic Soviet Liiion, althonob ni the linic of recognition in 1933 the 
Sn\ ict (io\ ernnieiiL had inelicaicd its willingness to negotiate a consular convention, 

.Mrs. Kasenkina, a Rus.sian national hronght to the United States by the Soviet 
(ioveniinenr as a teaclicr in a school conducted in New York, refused to return to 
the Soviet Union when the school was closed in July, 1948. After taking refuge 
at a *A\ hire Russian ’ rest camp near Nyack, N.\slie returned to the Soviet Con¬ 
sulate (icncral in New ^’ork w hen the Soviet Consul General, Lomakin, went to 
the camp aiul got her. She remained in the Oinsiilatc Cicneral six days without 
seeing police and other officials \vh<» sought to interview her. She gave a press 
interview' on August 7, L/IS, arranged l)y the Consulate Ciencral, and at which 
(she later said) she had been instructed to make laisc stareiiients ai)out being kid¬ 
napped l)y the “Wdiite Kiissiaiis’’ and taken to the rest campi. In view of the ditfi- 
cullies of another teacher w lio refused to renirn to Russia, Samarin, a writ of 
habeas corpus was issued bv Justice Dicksrein of the New \'ork Supreme Court, 
at the ie(iuesi of (ioinmon Cause, Inc., and served on Consul (General Lomakin on 
August 11 at the door of the (Consulate (leneral as he entered from his automobile. 
I his called upon liiin to produce Airs. Kasenkina in open court at 10 A..\I. on 
August 12. (AM'. '/7///i*.v, Aug. 12, 1948). 

On August 12, I’.rnest (iross. Legal Adviser of tiie Dcparimcnt of State, tele¬ 
graphed ( ioveruor Dewey of New’ ^Ork, that in the early morning the “Soviet 
L.mbassy liad presented a note to the Department j)ri»testing the service of the w rit 
u[>on the Consul (ieneral, alleging immunity of the Consul, and requesting the 
Department to direct an appropriate communication to the Supreme Court of the 
State of New N'ork." lie added that “The Department rcspccrfiilly suggests that 
as an appropriate interim measure Justice Dickstcin rake the case tiiuUr advise¬ 
ment,” as tlie Department wislied “an opportunitv to consider after receipt of 
otfu ial inforniariim,'* the “complex ([ucstions of serious legal and policv nature ’ 
raisevl by service of this j)rocess upon the (A)nsul. Me stated tliat Justice l.>ickstein 
had been informally advised of this action. {.V.)‘. '/V///e.v, Aug. 13, 1948. p. col 2). 
lustice Dickstcin announced that he was withholding decision in tlic writ pro¬ 
ceedings “because of the international com])lications involved.” 

Airs. Kasenkina was not [)i;Klueeil in court by Air. l.omakin at 10 A.M. Shortly 
after 4 RM. that afternoon, she jumped from the third lloor rear w indow of the 
Soviet C.'onsulate (ieneral, landing in the courtvartl and receiving serious injuries. 
Spectators and policemen rushed into the courtyard, an ambulance and police cars 
were summoned, and she was taken to Roosevelt Hospital. (.V.}\ Tmics, Aug. 13, 
1948, p. I, col. S). In a statement to police early on .August 13, she as.sertcd that 
she had been kept a piksoner in the consulate, and later that day she repeated this 
to Soviet V'icc Omsiil Chepiirnv kh when he interviewed her at the ho.spital. 

*-^Scc Preiiss, “Consular Ininiuniiies: 'I'hc Kasenkina Case,*' 43 Aift. /. Ijirl L. 37 (1949). 
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Oil August 14 the Soviet Aiubassador sent a note to the Dcparrnienr of Stare, 
as folkm s: 

On Aiigusi 12, at •4; ’m p.m., t\mi i\i»\v York City policemen, taking advantage 
of the fact that etiiplox ees ot the ( amstilaie (icncral had opened the d(Mir to the court¬ 
yard of the hirilding oeciipieil l>>' the C!ons!Flare fleneial v\lu*re O. S. Kasenkina had 
pinipeil from a windou, arl.it ranlv hmsr int^i the liifilding of the ('utiMilate Clencral. 
At 4:^0 j\in. f^'ur inspectors of the New ^’oIk police headed hy the Deputy Cliief 
Inspector o.f l^dice, (!onrad Kor[ h]in»vasr, came n» the C’onsniatc < U'lieral to learn 
front the (.'onsiil Cieneral, M. l.on?akin, the civciinisiances of Kastnkin;rs suicide 
attempt. Ihn\cver, instead of liealing with the O^iisiil General the })olice inspectors, 
in spire of his protest, sei/i-d one of Kaseiikina’s personal letters which was in her 
personal hag. I he aforesaiti persons attemptcvl to search Kasenkina’s jocmii and ro ques¬ 
tion employees of the (.'oitsidate General. 

Hy such acts the representatives of the New \'o! k police authorities violated the 
extraterritoriality of the hiiilding (»f the Cionsulare (ienej*al of the l^S.S.R. in New 
York, tlie need for the ()l>ser\aiice (»f which is deriwil Irom inrernarioitai custom and 
from tlie norms t>f iim.rn.ati<tnal law. 

In connection wirli the foregoing, F!:e I’mhav^. <1 tin I .S.S.R. irt the I’.S.A. mani¬ 
fests r«> rite Departnu nr of Stare a pnaest against iht \ joint it »n nf rite eytrarerritoriality 
of the building of the ( 'oiisiilate f itner.il <»f rl;e I’.S.S.R. in Nc 'v ^ nrk l»> representatives 
nf the ainhoniics of the I .S.\., and insisrs that the persons giiiltx' of such violation 
be brought ro aecotim. The lanbassy nt rhe I .S.S.Il. in the I .S.A., also insists that 
tile persc'»ns w l.o penniried the other illegal acts iiulicaied al>ovc be brought, to account. 
Yhc I.Lmbass>' of the U.S.S.R. in the I'.S.A. hopes tliar rhe Dejtarrment of State will 
rake measures iliar in the feture will protect rl'.e (awisulate (ieneral from illegal acts 
on rhe i>.i!T of New \''’rk (ary [Police amli(n*iries, and thir rhe Department will assure 
the e\trarerrir(»rlalit>' of the building of rhe (..onsuiate (leneral of the I’.S.S.R of New 
York. [19 /)e/;V .S/»T;e Bull. 25.w] 

T his was iininediatcly rejected by Under Secretary of wState I.ovctr (AM*. Times. 
Aug. l.\ 1948, p. 1, cob 8). 

On Atigust Consul Genera! I.oniakin issued n sratcnient giving an entirely 
different account of the cx ents of .August 12 from that of the American press and 
U.S. GoNcrnmenr, saving that press and radio commetus and the crowds outside 
the consiilarc had "workeil on Airs. Kascnkiiia’s nervous psychic condition while 
she was still under the effects of the hfirrors w hich she lias undergone” while at the 
"W’hire Russian” rest camp; and that this caused “the nervous breakdown of Airs. 
Ka.senkina which has driven her in her despair to the attempt of suicide.” (AM*. 
Times, Aug. 17, 1948, p. col. 5). On .August 17, he issued another statement, 
telling hf>v' she w as kept under close guard in the hospital, how consulate authori¬ 
ties were not permitted to see her except Imicfly and in the presence of the Ameri¬ 
can police, and insisting that “the Consul General of the U.S.S.R. in compliance 
with the commmilv accepted inrcrnatif)nal legal means of defense of citizens of his 
country insisrs and will insist on his right to enjoy a free access to tlie sick Soviet 
citizen Kasenkina and to have a representative of the Soviet Con.siilate General 
be pre.sent in her room.” (N.Y, Times, August 18, 1948). 

On August 18, the Legal Adviser fMr. Gross) wrote to justice Dickstein as 
follows: 

It i.s the view of i.he United Stares (.if»vernmenT that there is no basis under inter¬ 
national law or undr-r any law* of tlte United Stares for considering that Mrs. Kasenkina 
is in any manner siibjccr to rhe control or autltoriry of the Soviet Government so 
long as she. remains in this coiintrv'. The Deparnnent of State already h.is advised rhe 
Soviet Fnibassy that Airs. Kasenkina will not be pl.aced under control of any person 
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ngainst her own w ill. 1 he Deparmicnt has also advised the Soviet Embassy that although 
It rccogni/.cs the right of the Soviet Governnienr, through its officials abroad to extend 
all proper assistance and ]>rorecrion to S«»\icf natirmnls, this right docs nor include 
authority to take charge of Soviet citi/ens in this country irrespective of their wishes, 
f |t> /V/jV State liulL 261.] 

On August 19, Under Secretary of State Lovett sent a note to the Soviet Ani- 
l)as.sador, referring to the Soviet communications concerning the Samarin and 
Kasenkina eases, and saying in part; 

In these communications and in the representations which the Ambassador lias made 
to the Liider Secretary of Stare, as well as in statements which have been made to the 
press by the Ambassador anti Mr. Jacob Lomakin, the Soviet Consul General in New 
i t)rk (aty, charges the iiK»st serious nature are made nor only against individuals in 
tills country, but also against the Gtjverniiicnt of the United States and stare and federal 
otlicials. I he reports of tlie investigation being made by the competent United States 
aurhoriiies which have been received l)y the Department of State not only clearly 
demonstrate tliat these charges are unsubstantiated, l)ur also indicate that officials of 
the Soviet (jovernment have been engaged in conduct which is highly improper. The 
United Stares Ciovernmeni must categorically reject the cliargcs and insinuations con¬ 
tained in these notes which liavc been buind to be at comj)lete variance with the facts. 
In this connection the Departineiit ot' Stale desires to inform the I .mhassy of the Union 
*»f Soviet Socialist Republics as follows: 

. . . I he ie|uiris of tlie coinpeteiii United Slates authorities show that Oksana 
Kasenkina on July 2‘^ 19-48 informed the editor of a Russian language newspaper in 
New York City that she did not vs ish to return to the Soviet Union. Through him 
arrangements were made for her to go to Reed Farm, Valley (kmage. New York 
which she did in a public auiobiis on July 31. According to her own statements, 
which arc corroboraieil by the testimony of a number of persons, she went to the 
I'arin voluniarilN aiul sta\'cd there of her own free will. She has stared that she 
wrote to the Soviet CJonsul General in New York informing him where .she w’as 
hut she denies stating that she w as kidnapped. . . . 

Mrs. Kasenkina has further stated that the interx iew w hich she gave to the press 
(Ml August 7 was arranged l>> the Cfuisulatc (icncral and that she was instructed 
to make false statements to the etfect rliar she bad been kidnapped. 

Mrs. Kasenkina was intervicvx ed at the hospital by \’ice Consul Chepurnykh, As 
the Ambassador w as advised on August 14, should she desire to sec any other Soviet 
official she is ctunpletcly free to do so but this Government w411 not compel her 
to do so nor will it turn her over against her will to the Soviet authorities. This 
(iovernment recognizes ihe right of Soviet officials in the United States to take 
appropriate measures bu* the protection of the rights of Sov'iet citizens. Such Soviet 
citizens arc, however, themselves entitled to the iirotection of the applicable laws 
of the United States and the Governinent of the I’nitcd Stares cannot permit the 
c\ercise within the United States of the police power of any foreign government. 

Wirli refcTciicc to the I-'nihassy's note of August 14, 1948 complaining of actions 
of the New York Police authorities, this Department is informed that after Mrs. 
Ka.scnkina had jumped from a window of the Consulate General on August 12, 
Consul (Jencral Lomakin agreed to the suggestion of police officers that they inspect 
Mrs. Kasenkina s room, as well as the room from w’hich she jumped. 1 his inspection 
was carried our in the prc.sencc of the Consul General. In view of the circumstances 
the Department of Stare considers the actions of the New^ York police authorities 
entirel)' proper. 

From the ^regoing it appears tliar the representations of the Soviet Government 
in regard to these cases have been based upon misinformation. In this connection 
the reports submitted to the Department of State slunv that the Soviet Consul 
General in New York, Mr. Y. I. Lomakin, after having made .statements which were 
the basis of the serious charges against this Government and its officials, hindered the 



454 JURISDICTION 

invcsrigarion the conipcrcnt police otiicials h>- refusing to allow rhem to interview 
Mrs. Kascnlvina. I'liis acticui was the more serious in view of tlie sul)se«iuein state 
rnenis hy Mrs. Kasenkina ro the riTect rliat: she jumpeil from the wimlow of the 
^V)nsulatc ficneial in oriiei t<» .ivoici ha\ing to rettini to ilie Soviet Union. Iti aildi 
tion to tile staTement made hy Airs. Kasenkina tliat she was compelled to make in a 
press iiuer\ie\\ false statetnents which had hoen dictated i*» her, the ('(»nsiil < iencr.il 
lias himself made or issued statements to the press w Inch, in \ iew of all the evidence 
available, the Department of State can only concliule were deliberately ilesigncil to 
mislead the American pulilic in regard to a serious charge involving the United 
States Government. The United Stares (Government consitlers that (Gonsiil (jcrieral 
Lomakin's conduct constitutes an abuse of the prerogarixes of his position and a 
gross violation of the internationally accepted standards g(.verniiig the coiulucr of 
foreign officials. 

'fhe Department of State is therefore requesting the President to revoke the 
exequatur issued to (Consul Cieneral Lomakin, and it is requested that he leave the 
United Stares within a reasonable time. [19 .S7j/e Bull. 251.1 

On August 2> justice Dickstcin ruled; “W'hilc this court is satisfied that the 
Soviet Ctmsiil Cieneral was not enritled to diplomatic iminiinirv so as to permit 
him ro ignore the mandate of this court, issuance of a warrant of arrachmciu to 
cnftijcc the writ would now serve no useful purpose. The matter has become aca¬ 
demic, in view of Mrs. Kasenkina's presence in a hospital, outside the control ol 
the Soviet Consul. I here being no objection from the petitioner, tlie writ is there¬ 
fore dismissed.'' Lwmet v. l.oinakin, S4 N.^'.S.2d 562 (Spec. 'Lerm, . County ). 

On August 25 the Soviet Government rejected the statements contained in 
I.ovett’s note of August 19, insisted “that the representatives of the Soviet Union 
be grained the possibility of free and unobstructed access to Kasenkina aiul Sam 
arin,'" rejected the accusations against Lomakin as “iirtcrly iinfoumlcd and not 
CiiJTcsponding w irh the facts, and concluded; 

J'lie actions of U.S.S.K. (Jorisul (icncral in New ^■o^k Lomakin were aimed ex- 
cliisively at protecting the rights of Soviet citizens and Ids statements rr) press repre¬ 
sentatives with a view to restoring the truth, xvhich is being nulel\’ dist(»netl in ins|>ircd 
reports in certain American press organs, fully cfniform ro inrernationally accepied 
standards and eonsriture a direct duty of consular representatives. 

Considering all the above circumstances, the Soviet Ciovcrninenr stares that a situation 
has recently been created in the United States of America in w Inch the normal execution 
f)f their funcri(»ns b\' Soviet consulates in the United States becomes impossible. It 
will be seen from the Stare Department's note of August 19 that the United States 
Government not only docs not intend to put an end to those actions of the American 
administrative authorities w hich are creating such a situation - to the extent of the 
American police invading the premises of the Soviet (yOiisulate in New York as was 
the case August 12--but on the contrary justified such a manifest violation of the 
rules aeccpteii in inrernariona) practice. 

In view of the aliove circumstances the Soviet Government has decided; 

(A) Immediately ro close both Soviet consulates in the Unitcil Stares, in New York 
and in San Francisco. 

(H) 'I o consider the United States consulate in Vladivostok subject to immediate 
closing in accordance w ith the principle of reciprocity. To reganl on the same grounds, 
as having lost its validity the understanding previously reached between the 11.S.S.R. 
Government and the United States CGovcrnment regarding the opening of a United 
States consulate in Leningrad. [iV.L. Times, August 25, 3:2; August 26, p. 4, col. 3.] 

In a note to the Soviet I'inbassy delivered Scptcnilicr 9, 194S, the Department of 
State said in part: 

The Department of State also notes that the Soviet Government again ''insists that 
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opponunity for free and unobstructed iiccess tt) Kascnkiiiii and Sainarin be srranted u\ 
the representatives of the Soviet Union in the U.S.A.” The Deparrmenr in its note of 
Aiii^ust 19, I94S stated that they were coiiiplciely free to see any Soviet official if they 
ilesired. but that this (iovernnient coidd not compel either of titcin to do so. T he 
Soviet Ciovcrnnient must therefore have realized rliat compliance with this request 
w'ould be incompatible with the principles of law f)n w liich the United States (iovern- 
nient was biunded and to which it adheres. The persons of individuals in the United 
Stares are not liable to restraint or compidsion except in accordance with duly enacted 
statures and subiect to constitutional safeguards. It is a matter exclusively for the dc- 
ternnnarion of Airs. Kasenkina and Air. Sainarin whether they will see the representatives 
of the Sfiviet Governnieiu. 

Mrs. kasenkina has stared to Soviet Vice Oiiisul Chepurn\ k[h] in the presence of wit¬ 
nesses that she does not w ish to see him or any' other Soviet representative. .Mrs. Kasen¬ 
kina has lieen under no restrictions of any' kind other than those normally' required by* 
meilical practice lor patients suffering from injuries such as she sustained. It is under- 
stnoii that she is rajiidly' regaining her health. L'pon Iter recovery and deparnire from 
the hospital. Airs. Kasenkina w ill continue to be free to see whomsoever she wishes, and 
of course slu* w ill enjoy complete freedom of movement. Air. Samarin has stated under 
oath to a subconsmitice of the Congress, bebue which he appeared at his own request, 
that he dereriuined voluntarily' and on his own initiative to renounce his Soviet citizen¬ 
ship and to remain in the I tiircd States. He of course enjoys complete freedom of 
movement and can see whomsoever he wislies. In these circumstances, the United States 
C i(»venmienr must consider the matter closed. 

riu: Depariment of State has taken note of the intention of the Soviet (jovernment 
to close its Consulates ficneral at New York and San Francisco, and its decision, in 
conformity with the ]uinciplc of reciprocity, to consider the I'nin'd States Consulate 
General at N'ladivostok subiect to immediate closing, and to witlulraw the permission 
for the <ipcning of a I'nired States Consulate General at Leningrad. Accordingly, on 
August 27 the Depianiuent of State closed the United States Consulate I'icncral in Vladi- 
vosr<ik and is completing the necessary arrangements for vacating the premises as 
promptly as possible. The Department w’ill appreciate being advised of the official 
ilates of the final closing of the Soviet Omsiilarcs (jcncral in the United States. [ 19 Dep^t 
Stiirc lip11. 408.1 

On Sejnember 13 the Dc}):irtincnr of State informed the press that rlic Unired 
Stares Covcrnincin considered “the nutter closed.'’ (N,V, limes. Sept. 14, 1948). 
In consequence, there are now no Soviet consulates iti the United Stares nor xAineri- 
can consulates in the U.S.S.R., official representation being limited to the Embassies 
(and the Soviet mission to the United Nations). 

Foreign Sovereigiis—Edilorial Note. According to AlarsbaH's opinion in 
Schooner llxchivi^e z\ McFaddmi, 1 Cranch 116, 137, siipVii, foreign sovereigns 
enjtjy imnuinitv from jurisdiction of other states. In connection with the question 
whether Queen Alaric (d Rumania should l)C subject to ra.vation on her lecture rout 
earnings on her visit to the United Stares, Secretary of State Kellogg e.xprcsscd to 
the Secretary of the I'rciisury', on November 3, 1926, the view that “I'he privileges 
and immunirics granted foreign diplomatic officers are premised on the fact that 
such officers arc the personal representatives of their sovereigns. There can be 
no doubt that Queen Alarie is entitled to no less consideration than a foreign dip- 
l(»matic officer of the highest rank, and that an endeavor to apply our laws to her 
in such a w ay as to interfere with cither her person or property would be at 
variance wdth the practice of nations as well as with the provisions of our own 
sratutes on the subject.” (2 Hackwortli, bncrnatiojial Lav: 404.). In Mighell v. 
Suhan of Johorc, [ 1894J 1 Q.B. 149 immunity from a breach of promise action was 
given the Sultan of a protected Malay State (certified by the Colonial Office to 
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to be an independent state thougfi under “alliance” with Great Britain), despite 
the fact that he came to England incognito and promised to marry plaintiff before 
she learned his true identity. Immunity was granted the ruler of an Indian Native 
State, w hen named as the co-respondent in a divorce action in StMtham v. Statham 
and the Gaek'ivar of Baroda, 11912 | P. 92. It is believed that similar immunities 
would be given Presidents of Republics or other Chiefs of State, while they arc in 
office. Sec 1 Hyde, hiteniational La'll' 817-819 (2d ed., 1945). 


MEMBERS OF FOREIGN MI LI FAR V FORCES 


SCHVVARTZFIGER CASE 

Panama Supreme Court, 1925 

2 Ilackw’orth, hitcniational 405; 24 Panama, Rej^isrro judicial 772; 

21 Am. f. hul L. 182 (I‘>27) 

On December 5, 1924 militarx* autlioriries in the Panama Canal Zone ordered a 
soldier to transport an injured man by ambulance into the city of Colon, Panama. 
While being driven in the city of Colon, pursuant to this order, the ambulance w^as 
involved in an accident, as. a result of w'hicli a man w as killed. Criminal proceed¬ 
ings were instituted against the soldier in the courts of Panama and the case was 
ultimately ruled upon by the Supreme Court of Justice of the Republic on August 
11, 1925. I he decision referred to the convention for the construction of a ship 
canal concluded by the United States and Panama on November 18, 190? (2 
TreatieSy etc, (iNlalioy, 1910] 1349) and stated: 

In accordance with the text of that treaty, the Canal Zone authorities may employ 
their forces, assigned for the protection of tfic Canal, to assure the security, operation 
and sanitation of the same, and in such case th<isc forces, when acting in the name or 
on behalf of the Government of the United States, arc subject to the authority and 
jurisdiction to which they belong, and nor to our national authorities; nor to both 
simultaneously, because such a doiible jurisdiction is contrary to law. 

It is a principle of international law that the armed force of one state, when crossing 
the territory of ancithcr friendly country, with the acquiescence of the latter, is not 
subject to the jurisdiction of the territorial sovereign, but to that of the officers and 
superior authorities of its own command. 

In such case the government to which the army belongs is responsible for any damages 
that may be caused by the passage of the force, and for any violations of local law 
which it may commit. But individually its members remain subject to the jurisdiction 
of their ow n officers, and tf) the laws of the c«)untry m w hich they belong. 

This exemption frcmi the local jurisdiction is recognized by all civilizx-d nations; and 
is not considered a diminution of their sovereignty or independence. 

The court concluded that “since cognizance of the matter... pertains to another 
jurisdiction, the judicial authoritie.s of the Republic of Panama have no power to 
judge the accused.” 


Note 


In The Schooner Exchange v. Ai'Eaddon, 1 Cranch 116, 139, sui>ra^ Marshall. C.J., 
said that the grant of free passage to foreign troops “implies a waiver of all jurisclictinn 
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over me troops during their passage, and permits the foreign general to use that disci¬ 
pline, and to inflict those punishments, which the government of his army may require.” 
Arrangements between co-belligerents regarding exemption of armed forces from local 
jurisdiction arc common.’-'* Holding that American forces were entitled to certain 
exemptions from Canadian criminal jurisdiction, see Reference re Exemption of US. 
Forres from Canadian Criminal l.a-LL\ [194^] 4 D.L.R. 11. In irWg/.v v. Cantrell^ 44 
State Reports (New South Wales) 45 (1943j Australian civil jurisdiction was held 
applicable t(» an action for defamation against an Australian naval officer who had been 
“lent” to the I'nited States and ^\ ho was working as a member of the American armed 
forces. The immunities of foreign armed forces w'ere thought to be only such as were 
necessary bm efficient functioning. See full di.scu.ssions in Cho'iD Hunt^ Ching v. The 
King, 11 (Commonwealth L.R. 449 (Australian High Court, 1948), holding that civilian 
enipl(»yees ol the (Jiinese Army had no exemption from Australian jurisdiction over 
crimes ct)mmirted while off duty. 

Foreign (;overnmciii Oflitials—Ediiorijil Note. I here appears to be an 
ifu leasing trend tow ard recognition of limited immunities, clearly distinguished 
from diplomatic immunities and confined chiefly to exemptions relating to official 
acts and official archives, which should he accorded to miscellaneous agents of 
rmc stale found in the territory of another. Fhis does not yet appear to have de- 
\ eloped into any clear customary rule of international law% but agreements, local 
statutes, and the practice of executive agencies indicate a willingness to give a 
special position to such foreign government employees. 

Note 

lu liiseussing the u<ni-liahiiit> of diplomats for official acts, the Harvard Research 
in International Law stateil that: 'Imimmity for offieial acts, as the application of a 
general priiu iple of international law, and attaching to the intrinsic nature of the acts 
themselves, . . . applies n* all public acts, by whomsoever performed, and to all state 
agents, whetlier diplomatic c»r otherwise." 26 Am. ]. hifl L, Snpp, 99 (1932). Non- 
American empli»yees of foreign governments and governmental agencies are entitled to 
e.vempiion from United Stares income tax on their official compensation, if reciprocity 
is accorded United States (h»vernmenr cnqilov'ees and if the United States has employees 
abroad performing functions similar to tho.se of the employee in question (Int. Rev. 
C'.ode i: 116lh]). I'orcign g(»veniment employees arc exempt from federal excise taxes, 
such as those for transponalion, the legal incidence of which falls upon them and the 
burden of wliich would be borne by their government. The Imniigrarion Law^s provide 
that as to many of rheir restrictions, “nothing . . . shall be construed to apply to ac¬ 
credited officials of foreign governments, nor to their suites, families, or guests” (8 U.S.C. 
> 136[rl). Exemption is also provided from laws requiring registration and finger-print¬ 
ing of aliens. “No foreign grnernmcni tiffieial, or member of his family, shall be re- 
iliiircd to be registered or fingerprinted” (8 U,S.C. H53[b]). Non-dcclarant alien em- 
ph»> ees of feucign governments were given exemptions from Selective Service lawr, if 
at the time i»f rheir notification to the Department of Stare their government advised, 
and the Department and Director of Selective Service agreed, that such employees were 
non-residenrs (Selective Service Regulations §611.13). Alien nondiploniatic and non- 

such aiTaiigcimTirs during World Wars I and II, see 2 Hackworrh, huernational Law 
405; US. Foreign Rel.: 19IS\ Supp. 2, 77.^- 760; King, “Jurisdiction over Friendly Foreign Forcc.s,” 
36 Ani. I. int'l L. 539 (1942), and “Further Developments Concerning Jurisdiction over Friendly 
Foreign ibirces," 40 Ain. /. Aw/V L. 257 (1946); 1 \\yi\i:, hirer national Law 819-822 (2d cd., 
1945 )\ Schwelh, “Sl ims of l'.S. Forces in F.nglish La\\-,“ 38 Am. /. Int'l L. Si) (1944). On 
Netherlands troops in I ngland during WoM War II, see hi re .Aniand, 11943] A.C. 147. 

On the general problem, .see G. P. Barron, “Foreign Armed Forces: Immunity from Super- 
visor>' Jurisdiction” 1949 Brit. y.B. InH L. 380; and “Foreign Armed Forces: Immuniry from 
Criminal Jurisdiction,” 1930 id. 186; M.L. Seduvarr/, “Int’l Law and the NATO Status of Forces 
Agreement,” 53 Col. L. Rev. 1091 (1953). 
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consular officials, orhcr than public relations counsel, publicity agents, and informarion- 
srrvice eniplo^ ees, were exempted from compliance with the Foreign Agents Regisrra- 
rion Act (22 I'.S.C. ^t^>i;^[b]). However, Trust v. I'umftkim, 44 F.2d 226 (D.C'. Cir 
1945) hekl that the ^ iigoslav Assistant (Commissioner lor Sliipping and lmmigrari<ni had 
no imniunir>' in an action lor possession of reiucil premises after expiry of his lease.*'** 

Farriciilar ditficiilvies have at limes arisen over the status of persons ft)rming a 
parr of foreign purchasing missions, or the Soviet Fradc IXIegaiions maintained in 
varifMis countriesJ '* 

4. lincraatiouiil Orf^jttizjtious ami Their Vcrsomn'I. 

Editorial Note. Ir is doubtfiil whether one Ciin say that imcrnarional law, 
in the absence of specilic treaty pmvisions sr> rcijiiiring, demands that exemption 
from jurisdiction be accorded to international organizations or to their employees. 
Sec Freuss, Diplinnatic Frivileges and hnmnniries of Agents Invested w ith Func¬ 
tions ol an Inrernaiional Interest," 25 Atft, /. htfl I,. 694 ( 1951); 4 I lackworth, 
hitcniutioiial / ji:' 4 i9-425. How ever, jurisdictional immunities ha\ c sometimes 
hcen granted witlioiit treat>. See, for the exemption of the Fati American Union 
when siicvl in the District of (loliimhia. Pcniield, “ The Legal Siaftis of tlic Pan 
American Unifui," /I///. /. /;;/'/ L. 257 (p)26); for immunity of International 
Insriturc of Agriculture when sued in Italy, lutcinatiuual lusiitatc of Ai^r/e/tlttire 
i\ Vrofili, Aiunial l)i\rcst, l929-sO, case no. 254. 'Freaties creating international 
organizations have increasingl\‘ cared for rliis situation; sec Kunz. “Privileges and 
Immunities of International Organizations." 41 /I;/;. /. ////7 S2S (1947), on 
subject as a whole. 

'! luis, the l.cagiie Coxenant provided in Article 7 that: “Represetiratives of the 
.Members of the I-eague and officials of the League when engaged (U\ the business 
of the League sliail enjoy diplomatic privileges and immunities." Regarding the 
interpretation and a[)p!icarion of this provision, see Hill, Ivimttnitics and Prlvileircs 
of hifcrnaiional Oflicials- ■ The l.ixiHTiettcc of the Leai'itc of Xatiotts (I9i7), 
Sec aisti eases cited 4 Hackworrb, International Laie 422. Note tlvai, in contrast, 
the United Nations Cliarrcr provides in Article 105 that “1. Flic Organization 
shall enj(>y in the territory of each of its Members such privileges and immunities 
as arc necessarx' for the fuifiiiment of its p»irposes. 2. Representatives of the Mem¬ 
bers o? the United Nations arul officials of the Organization sliall similarly enjoy 
such privileges and immunities as are necessary for the independent exercise of 
their functions in connection xvirh the Organization." 

I ndcr the third jiaiagraph of Article 105, the United Nations Cieneral Assembly 
has elaborated and siibmitteil for ratification by the Member Stares a Oeneral 
(a;nxcnr:on on Privileges and Immunities of the United Nations, I U.\. Treaty 
Series 15, text also in 45 An/. /. Inf I Si/pl). 1 0949). I his has luen accepted 

(J<irunicnT(il »>n iii ?l doru. L.O- 

Sci- S!«)i!|)nir/.ky, Stiif/i; hucrnatioiul dc /X’./\*..S..S., f:tat Oounn'riwn I rcuiul, 61 

Cluuct, jf/urtud dc droit htu rnaiioual 5 n9>4); I curun 'liMilc \ssn. v. Knissin, 'H I .l .R. ZVt 
«Circar Britain. I‘^2I;; French (stscs in Ainmal l)i’.\cn, io, ca-.L-s 7, S, 74, Auuml 

case 6; Amnial l)i:[t‘n, /i'i? '7, cases 84. K5; Ain/ful Divest. J'JiS ^’a^c 80; Italian 
rases repr»ricil in Annual Di'.'f:>t, p. 124; s4unual Dii'vst, n/il-y2. c:is(-> 2/\. S6; Annual 

iJiecs't, cases 69, 70; A/miial Diu,est. /9>S -/‘i, case 84; Belgian case in Annual Di^^es:, 

n/yj-yj, cast* 2.S; I.srt^nian case in Anvnal nie.c’n, /I'J)- case 96; (jerinati cases iti Annual 
!)!i>est, rj^I->2. page .?.>»; Annual Diitest, /Vjf .>4. c.ise 67; (jreel; case. Atnntal Di^tesf, 
J0)J-s2, case 1H5; Netherlands cases. Annual lJi\‘cst, TjD >•/, case 187; .S//p/>. V^ol. I'JIU 42, case 
74; Norwegian case, Annual Diffcst, i93t-J2, case 184. 
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by a number of Members, but action is still pending in the United States Congress. 
On November 21, 1947 the General Assembly adopted and submitted to Member 
States for their acceptance, a Convention on the Privileges and Immunities of 
Specialized Agencies of the United Nations. U..V. doe. A/503, 33 U.N. Treaty 
Scries 261. 

1 here has also been concluded a Headquarters Agreement between the United 
Nari(»ns and the United States, which has entered into force, and which was given 
provisional application to the Lake Success and Flushing Meadows sites pending 
occupation of the I leadcjiiarters in Manhattan.Section 7 of the Headquarters 
Agreement provides tliat the United Nations Head(|uarrers District “shall he under 
the control and authority ol the United Nations,'' and that “except as otherw ise 
provided in this agreement or in the Cieneral Convention, the federal, stare and 
local law' of the United States shall apply within the hcadtjuarters district." Under 
^ S the United Nations has the power to make regulatitjns applicable to the head- 
(juarrers district, and “No federal, state or local law- or regulation of the United 
Stares w Inch is inconsistent w ith a regulation of the United Nati(^ns authorized by 
rhis section shall, to the extent of such inconsistency, be applicable within the head- 
(juarters district.” Ihuler ^9, “'The headquarters district shall be inviolable"; 
United States ofTicials are nor to perform official duties there except with the con¬ 
sent of the Sccretar\-Cieneral, w hile the United Nations “shall prevent the head- 
(juarteis district from becoming a refuge'* for persons avoiding arrest or service 
of legal process. I herc are full provisions as to freedom of communications and 
transit; police protection to be afforded In* the appropriate American authorities; 
public services; and so forth. 

Sectifui 15 of the .Agreement provides that “(1) I'Acry person designated by a 
Member as the principal resident representative to the United Nations of such 
Member or as a resident representative with the rank of ambassador or minister 
plenipotentiary, (2) such resilient members of their staffs as may be agreed upon 
between the Secrerarv-(ieiieral, the (jovernnient of the United Suites and the 
government of the Member concerned, (3) every person designated by a .Member 
of a .specialized agencx’, as defined in Article 57, paragraph 2, of the Chatter, as 
its principal resident reprc.scntative, with the rank of ambassador or minister 
plenipotentiary, at the headquarters of such agency in the United States, and (4) 
such other principal resident representatives of members to a specialized agencx’ 
and such resident meml)crs of the .staffs of repre.senratives to a specialized agency 
as max* be agreed upon betxveen the principal executive officer of the .specialized 
agency, the (lovernmcnt of the United States and the government of the Member 
concerned, shall, xvhethcr re.siding iaside or outside the headquarters district, be 
entit led in the territory of the United States to the same privileges and immunities, 
subject to corre.sponding conditions and oliligarions, as it accords to diplomatic 
envoys accredited to it.” In the case of Members wliose governments are not 
recogni/ed by the Ihiited Siate.s, such privileges need only 1)C extended “xvithin 

i:c.* |.',,r ilic I lr.uli|ii.irU‘rs AjJUvt’iHfiu, st-r l^S. 'I iruili’s .iiul oilier liir'l Avis Scr. 1676; 61 
Si.ir. '416. 1 his Aj^rcTiMvni viitcivd inu» t»nvc Wni-inhvr 21, iilirr ap|)ruv.ii by the Cvn- 
tr.il Nssiiiibly aiul by ilic UniioJ Stans (^ingress, 6! Star. 7.v>. Acting Amuncy Cieneral 
Mtdr.inery luKI on .Aii^tiist 2U, 1*H6 that such an a.ureeinenr c<»mliulcd with the approval of 
C liMjTress wjuihl have the full legal efTeei of a treaty; 40 Ops. /hty. (ten. 4{)'6 .An interiin 
.irranneineni, signed Dec. 18, 1947, applied the same regime provisionally to the l.ake Sncees^ 
.ind 1‘hishliu; .Mead<»\vs sites; U.S. IVeaties and other International .Acis Ser 1677, 61 Star. ^.'9. 
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the headquarters district, at their residences and offices outside the district, in 
transit between the district and such residences and offices, and in transit on official 
business to and from foreign countries.” 

\’'arious national laws provide for immunities and exemptions for international 
organizations and their officials. In the case of the United States, there is the In¬ 
ternational Organizations Immunities Act approved December 29, 1945, 59 Stat. 
669, 22 U.S.C.A. §51288 ct I his Act delines “international organization” 

as “a public international organization in which the United States participates 
pursuant to any treaty or under the authority of an\ Act of Congress authorizing 
such participation or making an appropriation for such participation, and which 
shall have been designated by the President through appropriate Kxeciitivc Order.” 
The President is further authorized to limit or withdraw the exemptions and im¬ 
munities accorded any organization under the Act. 

Section 2 provides that international organizations “shall, to the extent con¬ 
sistent with the instrument creating them, possess the capacity (i) to contract; 
(ii) to acipiire and dispose of real and personal propcrt\'; and (iii) to institute 
legal proceedings.” International organizations and their property, are to “enjox' 
the same immunity from suit and every fonn of judicial process as is enjoyed 1)\^ 
foreign governments,” except in so far as immunity ma>' l>e waived; while the 
property of international organizations is to be “immune from search ... and from 
confiscation,” and their archives “shall be inviolable.” I'urthermore, “in so far as 
concerns customs duties and internal-revenue taxes irnp(iscd u})on or by reason of 
importation, and the procedures in connection therewith; the registration of 
foreign agents; and the treatment of official communications, the privileges, ex¬ 
emptions, and immunities to w hich international organizations shall be entitled 
shall be those accorded under similar circumstances to foreign governments.” In¬ 
ternational organizations, under § 6, arc to be “exempt from all propert)' taxes 
imposed by, or under the authority of, any Act of Congress.” 

The baggage and effects of alien officers and emplovees (#f international or¬ 
ganizations or aliens designated by foreign governments to serve as their repre¬ 
sentatives in or to such organizations, and the members of the families of such 
persons, are to be admitted free of customs duties (§ 3). Under § 4 the income of 
international organizations is exempted from federal taxation, while the salary of 
non-American-citizen employees of such organizations is declared exempt from 
federal income rax. [Difficulties with the Secretariat of the Unirctl Nations have 
ari.sen over the refusal of the United States to exempt Amcrican-citizen cmplrw ccs 
from income taxation, and the resulting necessity for the United Nations to pay 
higher salaries to American citizens to cover their tax liabilities,] I'mploymcnt 
by international organizations is not to be cf)vercd by the Social Security huv; nor 
are such organizations rcipiired to pay federal taxes on transportation or com¬ 
munications. The employ ees and officers of international organizations, or repre¬ 
sentatives of foreign governments in or to such organizations, and members of 
their immediate families, are given the privileges of officers and ctuployces of 
foreign governments with respect to entry into anti deparrurc fn)m the United 
States, alien registration and finger-printing, and registration of foreign agents. 
A special class of visas is provided for such persons. 

Kiap'or commenr, see Preuss. "'rhe Inrcrnational Organi/ations Iniintiniiics Aer/’ 40 Avi. /. 
Inn L. 332 (1946). 
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Section 7 (I)) states that: ‘‘Representatives of foreign governments in or to inter¬ 
national organi/.ations and officers and employees of such organizations shall be 
immune from suit and legal process relating to acts performed by them in their 
official capacity and falling within their functions as such representatives, oflScers, 
or employees except in so far as such immunity may be waived by the foreign 
government or international organization concerned.” Section 8 (c) adds that “No 
one shall, by reason of” the Act, “be considered as receiving diplomatic status or 
as receiving any of the privileges incident thereto other than such as are specifically 
set forth herein.” 

I'he first case of note under this statute was Wcstchestcr County v, Ranollo^ 187 
Misc. 777, 67 N.Y.S.2d 31 (City Court, New Rochelle, 1946), which held that the 
chauffeur of the Secretary-General of the United Nations, who had been charged 
with speeding, w ith the Secretary-General in the car, w^as “not entitled to immu¬ 
nity as a matter of law' w'ithout a trial of the issue of fact” — apparently meaning 
that “the (]iiestion of immunity under these circumstances should be entrusted, not 
to the whim or caprice of any individual or committee that might speak for the 
United Natiims Organizations, but rather, that such immunity should be available 
only when it is truly necessary to assure the proper deliberations of the Organiza¬ 
tion — a circumstance that could be readily brought about if the granting of immii- 
nit)' were restricted to those cases W'hcre our own State Department certified that 
the exemption from prosecution or suit was in the public interest.” Criticizing 
this case, see Preuss, “Immunit)' of Officers and Kmployces of the United Nations 
for Official Acts: The Ranollo Case,” 41 Atn. /. Inf I L. 555 (1947). Is there any¬ 
thing in the Act, or the Charter of the United Nations to justify this requirement 
of certification by the Department of Stater Cf. attitude of the courts in Republic 
of Mexico Hojjman, supra, p, 432. 

Curran v. City of Nc'U- Y^ork, 191 Misc. 229, 77 N.Y.S.2d 206 (Sup. Ct., Queens 
(bounty, 1948) held the Secretary-General of the United Nations immune from 
suit for an act performed in his official capacity, a suggestion of immunity being 
oflFered by the Department of State. In Fried berg Santa Cruz, 193 .Misc. 599, 
S4 N.Y.S.2d 148 (Supreme Court, Nassau County, 1948), the Chilean Permanent 
Representative to the United Nations was held not immune from suit for damages 
done by his wife in driving an auto; by answering on the merits, any immunity 
w'as held to have been waived, and Justice Daly added that by obtaining a license 
to own and operate a motor vehicle defendants “must be deemed to have assumed” 
the burden of liability for injury or damage resulting from negligent operation. 
This W'as reversed, 274 App. Div. 1072, 86 N.Y.S.2d 369 (2d Dept,, 1949), the 
court holding defendant entitled to immunity under the terms of the Headquar¬ 
ters Agreement, and the diplomatic status resulting therefrom.^*^"’ In Tsiang v. 
Tsiang, 121 N.^M-.J. 484 (Supreme Court, New York County, 1949), the Chinese 
Permanent Representative to the United Nations w'as held to have diplomatic 
immunity by virtue of the Headquarters Agreement, and thus to be immune from 
an action for separation brought by his w'ifc. Here the Department of State’s 
suggestion of immunity was called to the court’s attention by the United States 

is^Nore this contrast with the League Covenant provision giving diplomatic immunities. 
\Vhy do you suppose there has been this change? 

i3BScc also City of New Rocitelle v. Page-Sharp, Misc. 8, 91 N.Y.S.2d 290 (City Court, 
New Rochelle, 1949), upholding immunity of fliird Secretary of Australian Mission to the 
United Nations, when charged with speeding. 
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District Arrorncv, Ainos/ini /)c’ Antiicnn^ 199 Alisc. 19J, 99 N.\’.S2tl 24^ 
< \.V. Ahmicipal (>., 19^0), Ijcid that tlic I kM(l»]iiartcis Ajj^rccnKiu diil n<ii 
iiivc ininiuniiy a;^;iiiiNi a laiullord's summars' pr(»cccdii!gs rn rcc(»vcr properly 
orciipit'd by tenant Argentine national who claitncd imnuiniiy as I'hird becrcMar\ 
of tlic Argentine Pennanent Delegation to the United Nations. Pointing to the 
fact that “the jurisdiction of this court is hasicall\- In ran^ aiul not in personavi" 
in such proceedings, Justice Ciilkin said “There appears to be no doubt that real 
property held by diplomatic officers in a foreign state, and not pertaining to his 
diplomatic status, is subject to local laws.” 

The status of United Nations employees, as well as the extent of diplomatic 
immunities, was raised in Uiihcd St.itcs v. Coplon nnd Ciuhitchci\ 84 F. Supp. 472 
(S.D.N.A'. 1949), 8S V. Supp. 915 iS.D.X.A’. 1950). 4*he court here luKi that a 
Russian engineer \\ ho had come to the Ihiited States as a member of the Soviet 
Mission to the United Nations, and who had become an employee of the United 
Nations Secretariat, had no immunitv from prosecution by the Ihiiied States for 
acts of espionage committed w bile he w as such an eitiployec. 4 he I’nited Nations 
did not seek to claim immunity for him, hut the Soviet I'mlMssy contcndeil that 
(i'll bite hcv was immune because of his alleged diplomatic sratus as a meml)er (»l 
the Soviet Foreign Office, detailed to duty in the I nited Stares. Although he en¬ 
tered on a Soviet diplomatic pas.s[»(n*r and liad receiwd an American tiipkuiiaiic 
visa thereon, Rifkind, D.J., said- “It does not appear that he c.nrered the United 
States as an emissary from the U.S.S.R. to the Utiitcd States. I le was never received 
as such. Fie was never attached to the Soviet I'auhassy. I le was nc\er norilied r<i 
the United States as attached to the Soviet I ’nibasss’. I le nev er acted in an\' diplo¬ 
matic capacitN' in the United States. . . . J’ven if we assume that he is a f(#reign 
emissary and that he entered as such, it is clear that he was not so receivcil.” 
(84 F. Supp. 472, 4^5.) Rv an, D.J., added that despite the Soviet Fmbassy s 
claim that Gubitchev was entitled to diplomatic immunitv, the Department of 
State in comrminication.s to the So\ iet (iovenimcnt had concluded that he had no 
iiTununiry aside from that relating to acts performed in his official capacity and 
falling within his functions as an official of the United Naticiiis; this determinati(»n 
by the Department of Stare was held conclusive on this point. 88 !•'. Supp. 915, 
921. Nevertheless, in view’ of the diplomatic ciiiitroversy hetueen the Soviet Unifui 
and the United States o\ er tlie case, Caihitchev w as permitted to return to Russia 
instead of going to prison in the United States for the offense committed. 


Section E. “Domestic Jurisdiction”*'*** 

Editorial Note. 'The term “domestic juristliciion*' is fie(|uentlv used, as in 
Article 2, paragraph 7 of the United Nations Charter which stares that: “Nothing 

Prciiss, “ Arride ?, Paragnpli 7 of rlic Charter of the United Vations and Mam rs nf 
Dontestic Jurisdiction,'’ Aca<icinic: de Droit Inrernarionak 74 Kn /w/l rVi/zn ^4;: ( p;4o 
Brierly, “.Matters of JToniesric Jiirisdictifui,” 6 lint, Y.H. InYI L, H ‘ P>25r, Bentwich, " I he 
Limits of the Dfjmcstic Jurisdicrion of riie Stare” M 'I'nvtsactions (irotim Society M94S); 
I.. B. Schapiro, “Domestic Jiirisdictirm in tlic Covenant a id the (.Tiartei,” /./. M‘y47r! 

Lnu'st Gross, “ln!]>aet f»f the United Nations upon Doiuesric Jurisdicrion,” IK /)cp/. of State 
Hull. 259 (1948); F incham, Dovwstic luriuiirtion fI94K;; Goodrich, “T’lie Unire<l Nations and 

Donjcstic Jurisdiction,” 3 Inf I Ovjranizafton 14 (194V); 11. IL Jones, “Domestic Jurisdiction. 

from the Covenant to the Charter,” 46 III. L, Kev. 219 (195J). 
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contained in the present Charter shall authorize the United Nations to intervene 
in matters which are essentially within the domestic jurisdiction of any state,” 
to rclcr to matters which are not within the field of international law. See the dis¬ 
cussion before the Security Council of the Indonesian case, p. 175 si^pra; and the 
Advisory Opinion on Natiomility l)ccrecs in Ttntis and Morocco, p. 308 supra, 
interpreting the similar provision of the League of Nations Covenant regarding 
disputes involving a “matter which by international law is solely within the domes¬ 
tic jurisdiction” of a party. See also the acceptance by the United States of the 
“Optional Clause” for compulsory jurisdiction of the International Court of 
Justice, supra, containing the reservation that: “This declaration shall not apply 
to: ... (b) disputes with regard to matters which are essentially w^ithin the domes¬ 
tic jurisdiction of the United States of America as determined by the United States 
of America.” Watch for the difference l)etwecn this use of the word “jurisdic¬ 
tion” and that employed in matters dealt with previously in this chapter. 


Note 

I»ricrl>, td Sations (4th t tl.. Clarendon Press, 1949), pp. 74-76, reads: “The 
conduct of a state does not fall under international law merely because it may affect 
the interests of other stares; tins may be true and >'cr the matter in question may fall 
within what is called the ‘dcuncstic jurisdiction’ of a sinitlc state. For example, legisla¬ 
tion restricting immigration is nor a matter which affects the interests only of the 
ct»untrics of immigration; it creates serious ditficulties for countries wliich have a .surplus 
of population, and where economic life has come to depend on emigration facilities. 
This latter fact, Imwevcr, is irrelevant from a legal point of view, for immigration, 
though it is (»niy one side of a problem of great international concern, the problem of the 
migration of population, is a matter which international law leaves each country to 
determine for itself. Other illustrations of matters wliich at present international law 
leaves to ‘domestic iurisdiction’ arc the manner in which a state chooses to treat its 
own suhjeers, its choice of a f(»rm of government, irs naruralizarion laws, and yet its 
action cm any of these matters may easily have repercussions on the interests of other 
states. An even more serious limitation on the range of international law is that prac¬ 
tically the whole sphere of international economic relations, except where nnimal con¬ 
cessions have been arranged by treaty, belongs to domestic iurisdiction. Tariffs, boun¬ 
ties, preferences, raw materials, markers and the like are matters which often underlie 
the rivalries of modern states and provide the causes, if not the occasions, of their dis¬ 
putes; yet inremational law can very rarely interpose its regulating influence here. Law 
will never piny a really effective part in international relations until it can annex to its 
own sphere some of the matters which at present lie within the ‘domestic iurisdictions* 
of the several states; for so long as it has to be admitted that one stare may have irs 
reason,ihle interests injuriously affected by the unreasonable action of another, and yet 
have no legal basis for complaint, it is likely that the iniured state, if it is strong enough, 
will seek by other means the redress that the law cannot afford it.” 

See Preuss, “Questions Resulting from the Connally Anicndincnt,” 32 A.B.AJ, 660 (1946); 
I ludson, “The World Court: America’s Declararion Accepting Jurisdiction,” ibid, 832; Wilcox, 
“ The United States Accepts Compulsory Jurisdiction,” 40 Ain, /. hn'l L. 699 (1946); Hyde, 
‘ Fhe United Stares Accepts liie Optional Clause," ibid, 778. See also p. 58 supra. 

Quoted wirli special permission of the Clarenikni Press. Oxford, Ivnglani*. 



Chapter VII 


STATE RESPONSIBILITY AND INTERNATIONAL 

CLAIMS > 


Section A. Principles of International Responsibility 

5 HACKWORTH, DIGEST OF INTERNATIONAL LAW 471-472 (1943) 

The admission of aliens into a state irninediateK' calls into existence certain cor¬ 
relative rights and duties. The alien has a right to the protection of the local law. 
He owes a duty to observe the law and assumes a relationship toward the state 
of his residence sometimes referred to as “temporary allegiance.” 

The state has the right to expect that the alien shall observe its laws and that 
his conduct shall not be incompatible with the good order of the state and of 
the community in which he resides or sojourns. It has the ol)ligation to give him 
that degree of protection for his person and property which he and his stare have 
the right to expect under local law, under international law, and under treaties 
and conventions between his state and the state of residence. Failure of the alien 
or of the state to observe these requirements may give rise to responsibility in 
varying degrees, the alien being amenable to the local law or subject to expulsion 
from the state, or both, and the state being responsible to the alien or to the state 
of which he is a national. 

We are here concerned primarily with responsibility of the state. State respon- 

1 This field of law, roughly corresponding to the private law of t*»rt or delict, may be thought 
of as the responsibility of states for injuries to aliens, f>r as the protection of nationals abroad, 
or as the law of intcrnaiifjnal claims. I'bc great mass of diplomatic practice and of international 
arbitral decisions may be approached through 5 I lackworth, lutcrvatiojial l.mv 471 (194>); 

6 Aloorc, ImcmatioTial La'll: rtO,? 1037 (1906); 2 I lyde, hiicrnational Laiu 871 1012 (2d cd., 1945); 
Borchard, Diplofmttc Protection of Citizens Abroad (1915); .Moore, History and Dif^est of 
the Imcrmtional Arbitratiom to 'which the United States Has Been a Party (6 vols., 1898) ; 
I larvard Research in International haw, “Responsibility of States,’* 2^ Ant. f. InPl /,. Spec. Supp. 
131-23^ (1929); Lagleton, Resportsihility of States (1928); Freeman, International Responsi¬ 
bility of States for Denial of Ristice (1938); Hoijcr, Hesponsahilite Internationale dcs Efats 
(1930); dc Visschcr, “Deni dc Justice cn Droit International,” Academic dc Droit Inr., 52 
Recucil des Cours (1935-11) 365-442. Much material on the general subject, as well as r»n the 
measure of damages, is found in Whiteman, Danm^^es in International Law (3 vols. 1937, 1943>. 

Regarding the unsuccessful attempts to codify this branch of law at the 1930 Hague Codi¬ 
fication Conference convoked by the I^cague of Nations, sec I lackworth, “Responsibility of 
States for Damages Caused in their Territory to the Ferson or Property of Ff>reigncrs,” 24 
Am. J. hit'l L. 5(X) (1930); Borchard, “Responsibility <»f States at the Hague Codification Con¬ 
ference,” 24 A?n. /. Int'l L, 517 (1930). For documentation, see 22 Am. /. InPl L. Spec. Supp. 
15-21 (1928); 24 Afn, /. InPl L, Supp. 46-74 (1930); and League of Nations documents, especially 
1929.V.3, containing bases of discussion and replies to various stares to League questionnaire, 
and 1929.V.IO, containing United States reply. Sec also Guerrero, Codification du Droit Inter- 
national 87 (1930). 
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sibility may arise directly or indirectly. It docs nor arise merely because an ab'en 
has been injured or has sufTered loss \\ iihin the state’s territory. If the alien has 
suffered an injury at the hands of a private person his remedy usually is against 
that person, and stare responsibility does not arise in the absence of a dereliction 
of duty on the part of the state itself in ccmncction with the injury, as for example 
by failure to afford a remedy, or to apply an existing remedy. When local reme¬ 
dies are available the alien is ordinarily not entitled to the interposition of his 
government until he has exhausted those remedies and has been denied justice. 
I his presupposes the existence in the state of orderly judicial and administrative 
processes. In theory an unredressed injury to an alien constitutes an injury to his 
state, giving rise to international responsibility. 

If the alien receives the benefits of the same laws, protection, and means of redress 
for injuries which the state accords to its own nationals, there is no justifiable 
ground for comj)laint unless it be show n that the system of law or its adminis¬ 
tration falls below the standard generally recognized as essential by the community 
ol nations. 'I'he mere fact that the law and procedure of the state in which the alien 
resides differ from those of the country of w hich he is a national docs not of itself 
afford justification for complaint. 

Position of Aliens—Editorial Note.- 1 he riglits and duties of aliens towards 
a state are directly governed by the municipal law' of the latter. These law's w'ith 
respect to the admission of aliens to the state’s territory, their status while there, 
and their deportation or other forms of compulsory departure, vary w'idcly from 
stale to state. Thc\ are not regarded as forming parr of international law. How'- 
cver, when the treatment accorded an alien falls l>elow the standard required by 
international law, the receiving state is deemed culpable of violating an inter¬ 
national legal interest (if tlie state of w hich the alien is a national. Furthermore, 
under the law of the United States and of various other stares, treaties form part 
of the law* of the land, and as such may confer rights directly upon individuals 
(usually nationals of the other party to the trcat\*), which these individuals nia\* 
assert directly before the courts and other authorities of the state upon w^hose 
territory they may be, Ehus the luv relating to aliens may come into close contact 
with international law', and the failure of a state to respect and protect the rights 
of aliens may be the cause of its responsibility under international law' to the state 
of w'hich the alien is a national. 

In many states, including the I'nited States, aliens enjoy to the same extent 
as citizens the protection of certain constitutional guarantees. Tlu*ough the opera¬ 
tion of such guarantees the receiving state normally meets its obligations toward 
other states and thus avoids responsibility for any international delinquency. Thus 
aliens enjoy the benefits of the United States “Bill of Rights,” and of the Four¬ 
teenth Amendment to the United States Constitution. Considerable btigation has 
arisen under the provisions of the latter, that no State shall “deprive any person 
of life, liberty or property w ithout due process of law, nor deny to any person 
within its jurisdiction the equal protection of the law's.” 28 U.S. Code S 1350, 
provides that “The district courts shall have original jurisdiction of any civil action 

2 Cy. Cutler, “Treatment of Foreigners,” 27 Avu /. hit'l L. 227 (1953); \"cnlross, “Lcs Regies 
Ifuemationalcs concernant Ic Tniircmciir dcs Etrangers” Academic dc Droit International, 
37 Recucil des Cours 323 (1931-111); and various studies on the position of aliens under the 
laws of a particular state. 
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by an alien for a rorr only, coniinittcd in violation of the law of nations or a treaty 
nf the United States.” Coinparaiively little litigation has arisen under this statute. 

IJackworth writes: “A state is under no dut\’, in tlie al)scncc of treaty obliga 
lions, to admit aliens to its terriior\. If ir d(»cs admit them, it may do so on such 
terms and conditions as may be ileemed In ir to be consonant w ith its national 
interests- Likewise a stare ma\' deport from its territory aliens whose presence 
therein max* be regarded by it as undesirable. I hese are incitlenrs of sovereignty.” 
Man\' states have mure or less elaborate laws regarding the admission of aliens for 
temporary or permanent siaw the visas or orlier documents w hich such aliens must 
present, etc. The United Stares laws with respect to admission and exclusion of 
aliens, and immigration in general, may be conveniently found in S l^S.C.A. KM)- 
299, ami 1 191-1.^62, See also > Mackworth, Intcniatiothil Liini' 549-S2() ( 1942). 

Although under international h\v a state ina\ expel or deport aliens, it has been 
said that: *'Arbitrar\' expulsions either without any or on insiifllcient cause, or in 
violation of the provisions of municipal law or of a trcat\-, or under harsh or violent 
circumstances unnecessarily injurious to the person affected have gi\cn rise to 
diplomatic claims and to awards by arbitral tribunals.” ^ In the United Stares the 
alien has some Constitutional rights with respect to due process in exclusion cases,*' 
and in deportation proceedings.*' 

Once lawfully admitted, the alien ma\' not Constitutionally he excluded from 
the right to xvork, Tri/ax Raich, 2 >9 U.S. 33 (1915); but he jna\ be denied em¬ 
ployment in public works construction, Hcmf v, McCall, 239 U.S. 175 (1915), or 
the right to carry on particular occupations deemed pn>per for regidarion under 
the “police power” and with respect to which a re.isi^nable basis for classilicaiion 
between aliens and citizens may be found by the courts, o})erating a [»ooI hall. 
Clark V. Deckcbach, 274 U.S. 392 (1927)."' 

The courts have held that aliens may he denied ihc right irj hold land,'* and ihat 
Constitutional guarantees of “c(|ual protection” are not violated b\ slate statutes 
limiting land ownership to those aliens who are eligible for naturalization.'*' Hut 
dfuil)t is cast uptMi the validity of this disriiiciinn l)etw een ‘'eligii)lc” and “ineligihle” 

■ i /...'I.; ■)' : 

* Fiorthard, Diploviatic pTOtcctini: oi >7 (.)!u»TL-d v\ifh pi nnissimi 

of Fianks-Iiaklwin (2o. 

See, for esaUiples, Hollander claim, Uniied Statis v. (iii.aeitiala, IS'o L.S. hn. /v\7.. il. p. 
775; 1S96 id., p. 3S0; Ben rillctt's ca^e, Great Britain v. Belgium, ari>itiati»Mi rcporu?d in lirit. 
rarl. rapers, C.^2}5 ' I.Wy. 

Il may lie noted thai ilicse arc <»lder c.iv;.; at present dcponarij»n »•! i-spnlsion of aliens 
may, in tlie absence of treaty, lie witliin the uner»ntn>ll( <1 tliscrction of a state. 

Sec Chin You v. United States, 20S U.S. S (I'yir;. 

** WViiiK \\'inj.r v. United Suites, 16' U.S. 22S (I.S76; ; Nii 1 i:n;j I lo v. W hite, 757 U.S. 
276 BritlL^'s v. W'i.von, >26 U.S. 1V5 Ste .Vote M (.'o/. L. Rci. 191' 

V'anVleck, Advimistraiii c (iotirrol nf Alicm » f lat ku orrh. hHin n,iiunud l.iiu' 717- 

820; Kc)nvitz, . ilicn and hi Avicricjv La\i' 1 Ts '■!746y. 

7 Is an alien illegally in ihe caumry to have no civil rights, including the right to sue for 
debts or personal injuries.' Coule,s v. Pharris, 2J2 W'isc. 558, .250 N.W'. 41H (lOH;, holding 
no rights, witli Janusis v. Long, 2S4 .Mass. 405, 188 N.I.. 228 MO'U, enmra. On this, see com- 
luent, 47 llarv. Rev. 520 (19.54) ; OMiiiiieiu, 33 Mich. /.. Rev. 292 (19 54); (aiminent, 9 U'/vc. 
L. Rev. 100 ; 193.5;; Commcin, 29 HI. U. Rci\ 101 H934). 

^Scc Konvit/., op. cit. supra note 6, at 171 211; Alexander, Ri’J:ts nf Alievs under the lederal 
Constitution 104^119 (1931); 3 Hackvvorth, International Law 612 626. 

**500 Hack w orth, 3 Inicmat ional Law 671-689. 

Porterfield v. Webb, 263 U.S. 197 (1923). 
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aliens by Oyaina v, Califoriiui, 332 U.S* 633 (1948). Holding such a discriminatory 
alien land law unconstitutional, see Keiji Naviha v. McCoitrt^ 185 Ore. 579, 204 
P.2d 569 (1949); Sci Frtjii v. Statc^ 242 P.2d 617 (Calif., 1952). It has also been 
held that a State might limit the enjoyment of its wild game to citizens, Vatsone v. 
Vemisylviwia. 232 U.S. 138 (1914); but Takahashi Fish and Game Comm., 334 
U.S. 410 (1948) held that California could not lawfully deny commercial fishing 
licenses to aliens ineligible for citizenship. 

The foregoing decisions relate chiefly to Anjcrican Constitutional law rather 
than to intemational law. (Comparable dccisif)ns regarding the rights of aliens 
under the local law may be found in many other countries. For purposes of the 
studv ol imernational law, it is w orth noting (1) that through such Constitutional 
guarantees the L'niicd States performs its international law duties towards other 
states, and (2) that the substantive content of the alien’s rights under the Constitu¬ 
tion and law sot the United States, as interpreted by our courts, is far frfun identical 
with I he “international law standard” l etiuircd of a state which seeks to avoid 
violating the rights of other stares in the former's treatment of the lattcrs’ na¬ 
tionals. (Jonfiision on this point has tmt been uncommon among American lawyers, 
some o! whom ha\'e apparently’ assumed that the standard of individual rights set 
by the United States (Constitution applies throughout the world as a part of in¬ 
ternational law! 

MAVROAbMATIS PALESIINF. CONCESSIONS (JURISDICTION) 
Permanent (Court of International Jiisricc, 1924 
/\(7././., ser. A, no. 2; I Hudson, World Court Reports 293 

[By an ai>plication filed .\Ia\* 13. 1924 the Cireek (iovernment brought against 
( Treat Britain a suit arising out of the alleged refusal of the Palestine Government, 
and therefore of the British (jovernment, to recognize after 1921 rights acquired 
by M. i\I.i\ rommatis, a (ircek national, under contracts and agreements concluded 
witli him l)\’ certain Ottoman authorities for concessions for ptiblic wmrks in Pal¬ 
estine. On Jtinc 16 the British ( iovernment filed with the Court a preliminary ob¬ 
jection to the (Court's jurisdiction. Article 26 of the Palestine Mandate provided 
that “if any dispute whatever should arise between the .Mandatory and another 
Member of the l.caguc of Nations relating to the interpretation or the application 
of the provisions of the .Mandate, .such dispute, if it cannot be settled by negotia- 
ticMt. shall be .submitred to tiie Permanent Court of International Justice. . . 
Ruling that it had imisdiction.'^ the Court said in part:] 

Does the niartcr before the (Court constitute a di.spiitc between the Mandatory 
and another Alcmher of the League of Nations? Is it a dispute which cannot 
tic serried l)y negotiation? 

A dispute is a disagreement on a point of law tir fact, a conflict of legal views 
<»r of interests hetw ecu two persons. The present suit between Great Britain and 
(I'reecc ceriainls* possesses these characteristics. The latter Power is asserting 
iis own rights b\' claiming from I lis Briiannic Majesty’s (Government an indemnity 
on the ground that M. Mavrommaris, one of its subjects, has been treated by the 
Palestine or British authoriiics in a manner incoiupaiihle w-ith ceriain imernational 
oi)ligations which they wxre bound to observe. 

Jncl^'c'S rinliiy, Moore, tie Biisf.nn.inte. Oda -.ind IVssn.i tllssemiiiK. 
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In the case of the Mavrominatis concessions it is true that the dispute was at 
first between a private person and a state, /.e., between M. Mavrommatis and 
Great Britain. Subsequently, the Greek Government took up the case. The dis¬ 
pute then entered upon a new phase; it entered the domain of international law, and 
became a dispute between two states. Henceforward therefore it is a dispute which 
may or may not fall under the jurisdiction of the Permanent Court of International 
Justice. 

Article 26 of the Mandate, in giving jurisdiction to the Permanent Court of In¬ 
ternational Justice, does nor, in fact, merely lay down that there must be a dispute 
which requires to be settled. It goes on to say that the dispute must be between 
the Mandatory and another Member of the League of Nations. This is nndoul)tedIy 
the case in the present suit, since the claimant state (ircccc, like Great Britain, 
has from the outset belonged to the League of Nations. It is an elementary prin¬ 
ciple of international law that a state is entitled to protect its subjects, when in¬ 
jured by acts contrary to international law committed by another state, from whom 
they have been iinal)lc to obtain satisfaction through the ordinary channels. By 
taking up the case of one of its subjects and by resorting to diplomatic action or 
international judicial proceedings on his behalf, a state is in reality asserting its 
own rights — its right to ensure, in the person of its subjects, respect for the rules 
of international law. 

The question, therefore, whether the present dispute originates in an injury to 
a private interest, which in point of fact is the case in man\' international disputes, 
is irrelevant from this standpoint. Once a state has taken up a case on behalf of 
one of its subjects before an international tribunal, in the eyes of the latter the 
state is sole claimant. The fact that Great Britain and Greece are the opposing 
parties to the dispute arising out of the Mavrommatis concessions is sufficient to 
make it a dispute between two states within the meaning of Article 26 of the 
Palestine Mandate. 


GSCIIWIND v. SWISS CONI EDERAl ION 
Switzerland, Federal Court, 1932 

Annual Digest of Public International Law Cases, 1931-32, case no. J20 (original 
report in 58 Entscheidungev dcs Schivcizerischcn Bundcsgcrichts, 11 p. 463). 

Gschwind, a Swiss national, liad since 1899 owned an export house for cotton 
and textile machinery in Manchester, with a branch at St. Gallcn (Switzerland). 
During the World War the British authorities took certain measures, in connection 
w'ith the general regulation of trade with neutral countries, as the result of which 
Gschwind suffered damage to his businc.ss. He .sued the British Government for 
compensation, but his action was for the greater part dismissed in 1927 by the 
decision of the English War Claims Compensation Court. He tlicreupon requested 
the Swiss Federal Council to put forward his cLiim for compensation against the 
British Government through diplomatic channels. After having had a number of 
meetings with the Swiss Legation in Ivondon, Gschw ind’s I'nglish solicitor drafted 
a “memorandum” which the Legation submitted to the British Government for 
“favourable consideration.” Subsequently, the British Ciovernment intimated to 
the Swiss Minister that they were not in a position to entertain the claim for com¬ 
pensation inasmuch as, contrary to the Swiss contention, no violation of the Com- 
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incrdal and Establishment Treaty of 1855 between the United Kingdom and Switz¬ 
erland had taken place. I he British Government’s reply was then communicated 
to Gschwind, who thereupon applied for a renewed submission to the British Gov¬ 
ernment of his claims, accompanied by fresh evidence. After further examination 
the Federal Political Department decided nor to take any further diplomatic 
steps with the British Government. Thereupon Gschwind filed an action for dam¬ 
ages against the Swiss Confederation in the Federal Court. He contended that 
a “legal relationship” analogous to that of agency had l)ccn created between himself 
and the Federal Political Department, and that in executing this qiiasi-contractual 
duty the Department had failed to exercise due care. 

Held: that the action must be dismissed. Betw een the plaintiff and the defend¬ 
ant, the Sw iss Confederation, there w as neither an agency nor any other contractual 
relationship. Such a relation w ould be ncccssarx' to give rise to an obligation on 
the part of the Confederation to pay damages for improper performance of a duty 
undertaken in circumstances like the present. 

“The granting of diplomatic protection in respect of injuries inflicted upon 
nationals by autliorities or servants of a foreign state in disregard of rules of inter¬ 
national law' is not merely a right, under international law% of the home state as 
against the foreign state. From the point of view' of internal constitutional law, 
diplomatic protection is also an administrative duty generally tow'ards the nationals 
wdto have suffered injury. In so far as diplomatic protection can be combined 
with other state interests, it is a duty incumbent on the organ in charge of the 
foreign affairs of the country, ^c/c. the Federal Council and the Political Depart¬ 
ment respectively. It is a duty established in the interest of the nation as a w'hole, 
w hich is entitled to expect that foreign countries w'ill treat its citizens in accordance 
w ith international law'. Such protection is part of the administration of the state. 
.All citizens arc entitled to it under equal conditions and in the same w'ay. How'ever, 
the acts of the public authority in this matter must be governed by objective rules 
of general application. Therefore, if a Sw'iss subject alleges that he has suffered 
damage as the result of a breach of international law, and applies to the Federal 
Council for intercession w ith the foreign state and for steps to be taken wdth a 
\ icw' to obtaining compensation, such application can only have the object of 
draw ing the attention of the federal authority to the case and of inducing it to 
examine the matter. Fhe steps to be taken are not determined by the request of 
the applicant, but by the substantive law* governing the duties of the competent 
authoritv in such matters. The fact that he has been injured in breach of inter¬ 
national law' docs not confer upon the citizen a right to assistance by the C«)nfcdera- 
tion in a manner desired by him. This cannot be so, simply for the reason that the 
competent authority cannot be guided only by the interests of the injured indi¬ 
vidual; it has to consider, .simultaneously and primarily, the general interc.st of the 
state and the possible reactions of such proposed steps on the political and other 
relations with the foreign state. Now' w hat is true wdth regard to initiating diplo¬ 
matic protection is ei|uall>' true of the scope and continuation of the measures 
taken in cases in w'hich the foreign government adopts a negative attitude. The 
same considerations prevail here as in the ease of the commencement of the pro¬ 
ceedings. If in the light of these considerations further diplomatic action appears 
inexpedient, then this must influence decisively the attitude of the intervening 
authority. The appreciation of the.se various considerations presuppo.ses an exact 
knowdedge of the political situation and of the relations for the time being with 
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the foreign State. Accordingly, the discretion of the political authority in charge 
of Swiss international relations must be unfettered and final (sec Article 102, No. 
2, of the Swiss Constitution).” It was true that the plaintiff had received a conv 
niunication from the political federal authorities declaring their willingness to take 
steps in his favour. However, such “promise is merely a declaration by the com- 
f^ctent authorities that they are prepared to do what it is their diit\' to do under 
the existing law; it is an intimation of the proposeil (official steps. It is impossible 
ro construe that communication as the creation of a contractual relationship with 
the applicant, a relationship in the nature of an agenc\' imposing on the (>)n- 
fedcration a dur\' to protect the interests of the principal b\' enforcing his claims 
against a foreign state. Apart from the subsrnntive reasons against such an imer- 
pretation, its adoption w ould not, from the practical point of view, be beneficial 
to the person asking for protection. For it would necessarily lead the federal 
authority to decline ro take steps against a foreign government, even in cases in 
wliich they w (Mild otherwise have been prepared to act, in order nor to he. forced 
by such a promise into a legal relationship wduch must ulfimatel>' he untenable in 
view of their diiry to take into consideration general interests other than those 
of tile injured individual. . . . 

“The argument based on agency or quasi-agciic\- is incompatible with the terms 
of the request addressed b\' the Confederation to the foreign state. In the afiplica- 
tioris dated February 28, 1927, October 3, 1927, and February 22, 192S, respectively, 
the plaintiff recjiicstcd the Political Department to apply to the llrirish (iovernnient 
on the ground that British authorities and officials had infringed, t«) the plaiiirifT’s 
detriment, provisions of the Swiss-I'.nglish Cfunmercial and I'.siablishment Treaty 
and thus had committed n breach of the principle of international law 'piichi stmt 
servanda' The inrcrvenrioii rct|ucstcd by the plaintiff could he based (MiI\- on some 
such principle of inre rnarional law*. 7'he infringement of prix ate rights alone could 
not have afforded sufficient grfjimd f(»r inrerx cnrion. For a state w Inch intervenes 
with a foreign state on account of a hreach of international law —whether of a 
convention or of a recognized principle of customary intenvaTionnl law' — and 
claims reparation therefor, asserts fas has alread\ been decided in Entscheidungen 
des Schii-cizcriscbcn Birnd(:su;erirhts, 52(11), pj). 235 el sc>j., \ Heirs of Osieald r. 
Su'iss Ciovcrmuem, Annual Digest, 1925-1926, Case No. 18(jj particularly at p. 259, 
in the case of an intervenrion connected with a frontier incident) a claim ajiper- 
taining ro the state and arising out of the non-performance of the convention 
entered into with the foreign stare or the disregard of the consideration due to it 
under the recogniz.cd custoinary law’ governing intcrnatioruil relations. It makes 
no difference that the state in effect acts in the interest f»f individual nationals in 
cases in which the lircach of international law has at the same rime resulted in 
injury to their property. In the latter case the individual may Ik* in a position to 
sue the foreign stare in its (jw n courts, provided that the municipal law of that 
state permits sucli actions. 'This was in fact what the plaintiff did in respect of 
}).jrf of his claim hefore the I.nglish W^ir (21aims (aimpcnsatitm (^ourt. Fhc simul 
tanvoiis breach of iiiteniaiional law- can, in jirinciple, give rise not to ( hums made 
hy the individual directly affected, but only by the state w Imse n;ui(nial lie is. 

It must be admitted that, contrary to titc view which was formerly univcisallv 
adtjptcd in international law and which seems to be predominant even at the pres 
ent day, some modern writers attribute legal capacity under international law 
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not only to stiitcs, but niso individuals (cf. Politis, Lcs Nouvellcs Tendances du 
Droit Inter national (1927), pp. 55 et scf].; Kniibbcn in Sticr-Somlo, ILnidhnch des 
V'olkervcchts (1928), pp. -187 ct set].). However, even tlicse writers admit that 
those cases constiimc exceptions, and tliar a special inievnationa! convention is 
necessary Articles 297 and following of the Peace T reaty of Versailles, 1919, 
concerning the rigiit of nationals of the ratifying Powers' to appear before Mixed 
Arbitral Irilninals), in order to confer upon individuals international rights of 
rlieii ow n: see j^rincipally Knubber., loe. cit., p. -Mk T he pl:untifF docs not con¬ 
tend iliiif a c«>n\ention nt this nature exists in the present case. He has not even 
iiuenipted to pul forward against (heat Britain a claim based on international 
la w (c.gvi hy bringing a claim be!ore an international arbitral tribunal). T hat being 
so, no relationship of agency can arise where a state, by intervening with a foreign 
government on account ol a breach of international h\\\ asserts a right appertain¬ 
ing to it, or where such state decides to intervene and norilicd the naiional con- 
eerned ol this laci. It also follows that the competent stare authority must be able 
to make ilecisirins indepciulenily of the wishes of the injured national, both as to 
w hether diplomatic protection shall rake place at all and as to how far it shall be 
pursued, for instance, by invoking arbitration in case of a negative attitude of the 
bucign state.’’ 


CLAIM or ROSA GMTVI Rl^NK, UNIUT) ST ATES v, SAIA^ADOR 
Arlntral tnbiiiial, 1V(12, of Sir Henry Strong, Chief Justice of C’anad.i; 

Don Al. Dickinson (»f Michigan; and Jose Rosa Bacas of Salvador 
]^A)2 For. Ref. 876 

StK Hi Nin SiKoNtj; In 1898 Maurice Gelbtrunk & Co., a partnership firm com¬ 
posed of Maurice Gelbirunk and Isidore Gelbtrunk, both of whom were American 
citizens, were engaged in carr\ ing on a mercantile business in the Central American 
Republic of Salvador. 

In No\ ember, 1898, there was a revolution in Salvador and a revolutionary 
force occupied the city of Sensuntepccjiie, where a quantity of merchandise of the 
value (in silver) of S22,0()() and upw^ard, belonging to the firm of Gelbtrunk & Co., 
w as stored. . . . T he soldiers of the revolutionary army possessed themselves 
of the goods — “looted” them, in short — and sold, appropriated, or destroyed 
them. It does not appear that this was done in carrying out the orders of any 
officer in auihoritv or as an act of militarv' necessity, bur, so far as it appears, it 
was an act of law less violence on the parr of the soldiery. The firm of Maurice 
Gellitrunk & Co., having assigned their claim against the Republic of Salvador to 
the present claimant, Rosa Gelbtrunk, the wife of Isidore Gelbtrunk, Mrs. Gelb¬ 
trunk (wlio, following the .status as regards nationality of her husband, was also 
an American citizen) appealed to the Ciovernmenr of the United States to intervene 
on her behalf in claiming indemnity for the property lost. The Government did so 

li^T'o like cfTect, see Boivh;irJ, Diphmiatic Protection of Citizens Abroad, ?55 398 (1915); 
Frelinghuyscn v. Key, 110 U.S. 63 (1S84); Buynron v. Blaine, 139 U.S. 306 (1891); ba Abra 
Silver Mining Co. v* United States, 175 U.S. 423 ( 1899 ); /. & F. Assets Realization Corp. v. 
Hull, 311 U.S. 470 (1941); Opmion of Attorney General Black, March 23, 1859, 9 Ops. Any. 
Gen. 338; Rustoinjcc v. T he Queen, 2 Q.B.D. 69 (1876). 

Docs this case involve any iiucstion of international Ia\v, or merely one of Swiss law? 
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intervene, and having failed to bring about a satisfactory settlement by diplomatic 
negotiation, it was agreed b>' the United Stares and Salvador to refer this claim 
to the arbitrators to whom another claim by the United States against Salvador had 

already been referred_After having read the evidence and documents produced 

by tiie parries and heard the learned and able arguments of counsel, we came unani¬ 
mously to the conclusion that the L'nited States had failed to establish a right to 
indemnity on behalf of the claimant. . . . 

The principle which I hold to be applicable to the present case may be thus 
stated: A citizen or subject of one nation who, in the pursuit of commercial enter¬ 
prise, carries on trade within the territory and under the protection of the sover¬ 
eignty of a nation other than his own is to be considered as having cast in liis lot 
with the subjects or citizens of the stare in w hich he resides and carries on business. 
Whilst on the one hand he enjoys the protection of that state, so far as the police 
regulations and other advantages are concerned, on the other hand he becomes 
liable to the political vicissitudes of the country in which he thus has a com¬ 
mercial domicile in the same manner as the subjects or citizens of that state arc 
liable to the same. The stare to which he o\\ es national allegiance has no right to 
claim for him as against the nation in w hich he is resident any other or different 
treatment in case of loss by w ar — either foreign or civil — revolution, insurrec¬ 
tion, or other internal disturbance caused by organized military force or by sol¬ 
diers, than that w'hich the latter country metes out to its own subjects or citizens. 

This 1 conceive to be now the w^cll-cstablished doctrine of international law. 
'['he authorities on which it has been so established cofisist of the w ritings of pub¬ 
licists and diplomats, the decisions of arbitrators — es|)eci:illy those of mixed com¬ 
missions— and the text of writers on international law. 

(Discassing briefly the case «if Anthony Barelas, a British suliject whose claim 
for dc.struction of property during ( ieneral Shennarrs march lo the sea w as dis- 
allow'ed by a Commission under the 'freaty of Washington of IS7I; unsuccessful 
British protests against Austria arising (mr of insurrections in Naples and I nscanv 
in 1849; and opinions expressed by United States Secretaries of Stare Alarcy, 
Seward, and Bayard in correspondence in IS54, 1865, and 1SH5 ].... 

.. . The rule that aliens share the fortunes of citizens in case of loss by military 
force or by the irregular acts of soldiers in a civil w ar is firmly established. 

It is, however, not to be assumed that this rule would apply in a case of mob 
violence which might, if due diligence had been used, have l)ccn prevented by civil 
authorities alone or by such authorities aided l>y an available military force. In such 
a case of spoliation by a mob, especially w here the disorder has arisen in hostility 
to foreigners, a different rule may prevail. It would, howover, be irrelevant to the 
present ca.se now to discuss such a ^lucstion. It therefore appears tliat all wx* have 
to do now is to inquire wdiethcr citizens of t!ie United States, in the matter of 
losses incurred by military force or by the irregular acts of the soldiery in the 
revolution of November, 1898, in Salvador, were treated less favorably or other¬ 
wise than the citizens of Salvador. 

To this inquiry there can be but one answ er: I'hey w ere not in any way discrim¬ 
inated against, for the legislature of the Republic in providing indemnity for such 
losses applied the same as well to foreigners as to the citizens of Salvador. 

For these reasons I ant of the opinion that u^e have no alternative bin to reject 
this claim. 
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ELIHU ROOT, “THE BASIS OF PROTECTION TO OTIZENS 
RESIDING ABROAD” 

4 Proceedings, Am, Soc, Inf I L. 16, at 20-22 (1910)^3 

. . . Each country is bound to give to the nationals of another country in its 
territory the benefit of the same laws, the same administration, the same protection, 
and the same redress for injury which it gives to its own citizens, and neither 
more nor less: provided the protection which the country gives to its own citizens 
conforms to the established standard of civilization. 

There is a standard of justice, very simple, very fundamental, and of such gen¬ 
eral acceptance by all civilized countries as to form a part of the international law 
of the world. 1 he condition upon which any country is entitled to measure the 
justice due from it to an alien by the justice which it accords to its own citizens is 
that its system ol law and administration shall conform to this general standard. If 
any country’s system of law and administration does not conform to that 
standard, although the people of the country may be content or compelled to live 
under it, no other countr\' can be compelled to accept it as furnishing a satisfactory 
measure of treatment to its citizens. . . . 

. . . I1ic foreigner is entitled to have the protection and redress which the citi¬ 
zen is entitled to have, and the fact that the citizen may not have insisted upon his 
rights, and ma\ be content w ith lax administration which fails to secure them to 
him, furnishes no reason wh\’ the foreigner should not insist upon them and no 
excuse for denying them to him.^^ 


Note 

The Latin American atririidc, stressing eqiialit\' with nationals as the maximum for 
which aliens may hope, is expressed in Article 9 of the Convention on Rights and Duties 
of States, adfipred at Montevideo in 1933, which reads: 

The jiirisdielion of states within the limits of national territory applies to all 
rile inhabitants. 

Nationals and foreigners are under the same protection of the law and the national 
authorities and the foreigners may not claim rights other or more extensive than 
tliose of the nationals.'*^ 

Similarly the report of the Subcommittee (Guerrero, Wang Chung Hui) of the 
League of Nations Coniiniircc of F.xperts for the Progressive Codification of Intcnia- 
rional Law stared in 1926: 

Kighfs, Some rights are not created by States for the beiietir of their nationals 
or of ftircigners; namely, the right to life, the right to liberty and the right to own 
property. The community has simply recognised the existence of these rights and 
Stares have mutually undertaken to ensure the possibility of enjoying them. 

'Lhis undertaking is so nearly universal that many authors have been unable 
to resist the temptation to regard these rights as international rights of the individual. 

Quoted with permission of American Sociciy of International Law. 
i-iScc Borchard, “I'hc ‘Minimum Standard’ of the I rcaiment of Aliens,” 38 Mich, L, Rev, 
445 (1940); A. V. Freeman, The IntcrnaTwval Responsibility of States for Denial of Justice, 
497 ct seq.\wH) \ i\, Roth, The Minimum Standard of Ivtcrnational Law Applied to Aliens 
(1949). 

11^49 Star. 3097, 3100, 4 Treaties, etc,, of the 17.5. 4807. The United States made a general 
rcs«rvao4»n when signing and ratifying this convention. 
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But in so doing they have committctl the fundamental error of aitrihuting to the 
individual a character which he docs not possess — they have made him a subject 
of international rights and duties. . . . 

Trcatvicr/t, Here also the will of the community of peoples is clearly defined. 

It accepts the above-mentioned rights as being tlic ininimimi which a Stare should 
accord to foreigners in its territory, but it does not thereby recognise the right to 
claim for the foreigner a nuwe favourahlc treatment than is accorded to nationals, 
'riie maximum that may be claimed for a foreigner is civil equality with naticnials. 
riiis docs not mean that a State is ol)ligcd to accord such treatment to foreigners 
unless that ohiigarion has been embodied in a treaty. W’^c thereby infer that a State 
goes beyond the dictates of its duty when it affords brreigners a treatment similar 
to that accorded to its nationals. In any case, a Stare owes norhitig more than that 
to foreigners, and any t)reu'nsion to rlie contrary would be inndmissil)le and unjust 
both morally and juridicalK.’^’ 

In the 1930 Hague ("odification Conference .i test vote on iliis problem arose in the 
15th Alecring of the Third f'ommirtce, April 4, I9>0, over a Chinese proposed amend¬ 
ment which read: **A Stare is only responsible for damage caused by private persons 
to the person or property of foreigners if it has manifestly failed to take such preventive 
or punitive measures as in tlic circumstances might reasonably be expected of it had 
the persons iniiired been its own nationals.” W>ting in favor of tliis standard of national 
treatment were Bra/ii, Chile, (diifin, Colombia, f'zcchoslovakin, Dan/ig, I'gypr, Alexico, 
Nicaragua, Persia, Poland, Porrugal, Rumania, Salvad(»r. Turkey, i Tuguay and Yugo¬ 
slavia. \\)ting against it (and making clear their preference for a minimum international 
standard ) were Australia, Austria, Bclgiimi, Canada, Denmark, Estonia, Finland, France, 
Germany, Great Britain, Greece, Hungary, India, Ireland, Italy, Japan, Netherlands, 
Norway, South Africa, Spain, Sweden, Swir/erland, and United States. Cuba and Latvia 
abstained.^" AA'hat reasons do you sec to impel these various states to rake the attitudes 
here expressed? 


SnUFFLD F CLAIAI (UNI FED STATES v. GUAI FMALA) 

Arl)itration before Chief Justice of British Honduras, 1930. 

Dept, of State Arbitration Ser. 3, pp. 851, 871, 876 (1932); 5 Mackw(»rtli, !)i\\ea 
of Inin national Lai:' 4S5; 2 U.W Rep/s. of Infl L. Arbitral Av'arcis 1079. 

As to the grounds underlying the nullification by Guatcniala of a concession 
cufitracr involved in the Shufeldt case, a claim advanced by the United States as 
a result of the nullification, the arbitrator in his opinion of July 24, 1930 said that — 

It is perfectly competent for the Government of Guatemala to enact any decree 
they like and for any rcasf)ns they see fit, and such reasons arc no concern of this 
']'ril)unal. But this Tribunal is only concerned where such a decree, passed even on the 
best of grounds, works injustice to an alien subject, in whicit case rbe Government 
ought to make compensation for the injury inflicted and can nor invoke any municipal 
law to Justify their refusal to do so. 

With reference to the contention of Ciiiatcmala that its decree nullifying the 
claimant’s concession contract “was the constitutional act of a .sovereign state 
exercised by the National Assembly in due form according to the Constitution of 

of Nations Jurumerir 1926.V.3, p. 5; rcpiinted =ri 2u Am. /. hn'l sitcr. supp., ]7f,, 
J82 (1926). See coninient, Borchard, “Responsibility of States for Damage Done in Their 
Territories to the Person or Property of Foreigners,” 20 Am. /. hifl L. 738 (1926). 

Minutes of the Third Committee, League of Nations doamiem I930.V.I7, pp. 185-188. 
See also Hackworth, “Responsibility of Statc.s for Damages Caused in Their Territory to the 
Person or Property of Foreigners,” 24 Ant. J. Iml L. 500, 513 -4 (1930). 
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tlic Republic nnd thar such decree has the form and power of law and is not: sub¬ 
ject ro review by any judicial aiilliority,” rlic arl)irrator said: 

. . 'I'ltis nin\' be quite true fifun a national point of view Inn nrn from an in¬ 
ternational point of view for ‘it is a settled principle of international law that 
sovereign ran not Ik* permitted tf» set up one of his o\\ n municipal laws as a bar to 
a claim by a foreign sovereign for a wrong done lo tlic latter's subject.’ | W’harion, 
Intcrvaiioval Lav) Digest^ vol. Ill, p. 9691." 

IJNi rrj) STATES AND MEXICO, DISCUSSION ON EXPROPRIATIONS 

3 l laekwtn’th, hnermitioiial Laxi' 655-665; Depr. of State, 

19 Vress Releases (193S), 50, 136, 139, 165 

Secretary Hull to the Mexican Atnhassador, Jitly 21, J93S: 

During recent years the Coxernment of the United States has upon repeated 
r)ccasions made representations to the Government of Mexico with regard to the 
continuing expropnation iw Your Exccllencx ’s Ciovernment of agrarian properties 
owned by American citi/ens, w ithout lulequaic, elVectix e ami pt ompt compensation 
being made therefor. 

In extenuation of such action, the Mexican Cinveriuncnt both in its oHicial cor¬ 
respondence and in its public pronouncements has adverted to the fact that it is 
earnestly endeavorini^^ to carry forward a program for the social !)ctterment of the 
masses of its people. 

4 he purposes of this program, however desirable they may be, are entirely un¬ 
related to and a[)nrr from the real issue under discussion between our "wo Govern- 
menrs, 'I’hc issue is not w heilier Mexico should pursue social and economic poli¬ 
cies designed to improve the standard of living of its people. 'The issue is whether 
in pursuing them the property of American nationals may be taken b\' the Mexican 
Government wiiliour making prompt pa\ inent of iiist C()m})ensati()n to the owner 
in accordance w ith the universally recognized rules of law and ctpiiry. 

My G()\ eminent has frequentlx* asserted the right of all countries freely to de¬ 
termine their i)\vn social, agrarian and industrial problems. This right includes 
the sovereign right of an\ government to exj^ropriate private property within its 
borders in iurtherance of public purposes. I he ( lovernmcnt of the United Stares 
has itself been very actively pursuing a program of social betterment. For example 
it has undertaken to improve the share of the farmer in the national income, to 
provide l)crrer iiousing, the wider use of electric power at reasonable races, and 
seciirirv against old age and unemploymcnr, vo expand foreign trade through reduc¬ 
tion of trade harriers, to prevent exploitation of l.ihor through excessive hours and 
inadequate pa\', to protect debtors from oppression, to curb monopolies; in short 
it is can ving out the most far-reaching program for the improvement of the geii- 
cr.il standard nf living that this country has ever seen. Under this program it has 
expropriated from foreigners as well as its own citizens properties of various kinds, 
such as submarginal and eroded lands to be retired from farming, slums to be 
cleared for housing projects, land for power dams, lands containing resources 
to he preserved for government use. In each and e\ cr>' ease the Government of the 
United States has scrupulously <»bscrved the universally recognized principle of 
compensation and has reimbursed promptly and in cash the owners of the proper¬ 
ties that have been expropriated. . . . 
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Agrarian expropriations began in Mexico in 1915. Up to August 30, 1927, 161 
moderate sized properties of American citizens had been taken. The claims arising 
therefrom were after much discussion referred to the General Claims Commission 
established by agreement between the two Governments. It is appropriate to 
point out, however, that, as yet, and for whatever the reasons may be, not a 
single claim has been adjusted and none has been paid. The owners of these prop¬ 
erties notwithstanding the repeated requests of this Government for settlement, lost 
their property, its use and proceeds, from eleven years to more than twenty years 
ago, and are still seeking redress. 

Subsequent to 1927, additional properties, chielly farms of a moderate size, with 
a value claimed by their owners of $H),J32,3SS. have been expropriated by the 
Mexican Government. This figure docs not include the large land grants frequently 
mentioned in the press, ft refers to the moderate sized holdings which rendered 
onl}' a modest living. None of them as yet has been paid for. . . . 

I'he taking of propeiTN' without compensation is not expropriation. It is con¬ 
fiscation. It is no less confiscation because there may be an expressed intent to 
pay at some rime in the future. 

If it were permissible for a governmenf to rake the private property of the 
citizens of other countries and pay for it as and when, in rite iiidgment of the 
government, its economic circumstances and its local legislation may perhaps per¬ 
mit, the safeguards which the constitutions of most cr)untries and established inter¬ 
national law have sought to provide would be illusory. Ciovernments would be 
free to take property far beyond their ability or willingness to pay. and the owners 
thereof would be without recourse. We cannot question the right of a foreign 
government to treat its own nationals in this fashion if it so desires. This is a matter 
of domestic concern. But wt cannot admit that a foreign gcivernment may take 
the property of American nationals in disregard of the njle of compensation under 
international law. Nor can wc admit that any government unilaterally and through 
its municipal legislation can, as in this instant case, nullify this universally accepted 
principle of international law, based as it is on reason, equity and justice. . . . 

The whole structure of friendly intercourse, of inrcrnational trade and com¬ 
merce, and many other vital and mutually desirable relations l)ctwccn nations 
indispensable to their progress rest upon the single and hirhcTto solid foundation 
of respect on the part of governments and of peoples for each other's rights under 
international justice. The right of prompt and just compensation for expropriated 
property is part of this structure. It is a principle tf) vs hich the Government of tlic 
United States and most go\ ernments of the world have cmpharically subscribed 
and which they have practiced and which must be maintained. It is not a principle 
which freezes the status quo and denies change in property rights but a principle 
that permits any country to expropriate private property within its borders in fur¬ 
therance of public purposes. It enables orderly change without violating the 
legitimately acquired interests of citizens of other countries. 

The Government of Mexico has professed its support of this principle of law. 
It is the considered judgment, however, of the Government of the United States 
that the Government of Mexico has not complied therewith in the case of several 
hundred separate farm or agrarian properties taken from American citizens. This 
judgment is apparently not admitted by your Government, fhe Government of 
the United States therefore proposes that there be submitted to arbitration the ques- 
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tion whether there has been compliance by the Government of Mexico with the 
rule of compensation as prescribed by international law in the case of the American 
citizens whose farm and agrarian properties in Mexico have been expropriated by 
the Mexican Government since August 30, 1927, and if not, the amount of, and 
terms under which, compensation should be made by the Government of Mexico. 
My Government proposes that this arbitration be carried out pursuant to the pro¬ 
visions of the (jcncral freaty of Arbitration signed at Washington JanuarN' 5, 
1929, to wliich both our countries are parties. 

The Mexican Mwister for Foreign Affairs (Hay) to the American Ambassador^ 
Auyiyist 3, 193S: 

My (jovernment maintains, on the contrary, that there is in international law 
no rule universally accepted in theory nor carried out in practice, which makes 
obligatory* the paxment of immediate compensation nor even of deferred com¬ 
pensation, for expropriations of a general and impersonal character like those which 
Mexico has carried out for the purpose of redistribution of the land. . . . 

Withf>ur attempting to refute the point of view of the American Government, I 
wish to ilraw your attention very specially to the fact that the agrarian reform is 
not onl\' one of the aspects of a program of social betterment attempted by a gov¬ 
ernment or a political group for the purpose of trying out new' doctrines, but also 
constitutes the fulfilling of the most important of the demands of the Mexican peo¬ 
ple, w ho, in the revolutionary struggle, for the purpose of obtaining it. sacrificed 
the very lives of their sons. The political, social, and economic stability and the 
peace of Mexico depeml on the land being placed anew in the hands of the country 
people who work it; a transformation of the country, that is to say, the future of 
the naricHi, could not be halted by the impossibility of paying immediately the value 
of the properties belonging t(» a small number of foreigners who seek only a lucra¬ 
tive end. 

On the one hand, there are weighed the claims f)f justice and the improvement 
of a whole people, and on the other hand, the purely pecuniary interests of some 
individuals. 'I'he position of Mexico in this unequal dilemma could not be other 
than the one she has assumed, and this is not stated as an excuse for her actions 
but as a true justification thereof. ... 

As has been stated above, there does not exist in international law any principle 
universallx* accepted by countries, nor by the writers of treatises on this subiect,rhar 
would render obligatory the giving of adequate compensation for expropriations 
of a general and impersonal character. Nevertheless Mexico admits, in ol'cdience 
to her ow n laws, that she is indeed under obligation to indemnify in an adequate 
manner; but the doctrine x\'hich she maintains on the subject, which is based on the 
most authoritative o|)inions of writers of treatises on international law, is that the 
rime and manner of such paj iiicnt must be determined by her own laws. . , , 

'Lhe republics of our cemtinent have let their voice be heard since the first 
Pan American C’onference, vigoroush* maintaining the principle of equality be¬ 
tween nationals and foreigners, considering that the foreigner who voluntarily 
moves to a countiA which is not his ox\ n, in search of a personal benefit, accepts 
in advance, together wdth the advantages which he is going to enjoy, the risks 
to which he may find himself exposed. It would be unjust that he should aspire 
to a privileged position, safe from any risk, but availing himself, on the other hand, 
of the effort of the nationals which must be to the benefit of the collcctix ii v. 
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Crowning w iili success the cfTorc inainniincd hy the states of this continent 
against the idea of a special status for foreigners, tliere w as approved nr tlic Second 
Pan American Cf^ifercncc, held at Mexico Cirv' in 1902, a formula which .\as 
luoadened and reinforced hv article 9 of the cf)n\cnri(»n signed at the Seventh 
Pan American Conference."* . . . 

'] he demand for unc(|ual treatment is implicitly included in your (Jovcrnmeiu’s 
note, for, w hiie it is true that it does not so state clearly, it does ixtpiire the p:i\'- 
menr to its nationals, independently of what Mexico ma\ decide to do with reganl 
to her ciri/ens; arul as \our (io\eniment is not unaw are that (»ur (iovermiient 
tinds itselt' iinaiile immediately to pay iIk indemnitv to all alfccted hv the agrarian 
reform. I>> insisting on pax inent to American landholders, it demands, in realin-, a 
spcciai privileged rreatment w hich no one is receiving in Mexico. . . . 

.Mexici) has never refused to suhmit its international dlfl'ereiices t(» the iurisdic- 
rion or a court to judge according to law either acts or artitudes tow'ard foreigners, 
nor lias it raised ohiections to the decisions which ha\e been unfaxorahle to it. 
Ne'.ertlieless she ct*nsiders that arliitration should he rescr\ed, a.s the same treatv 
of Washington establishes, for cases of irreducihle dilferences in w hich the juridical 
principic under discussion or the act giving origin to rlie arhirration are of such 
a ciiaractei that the two peoples at variance do not lind any more ()!»vious w ay of 
coming to an agreement. Such is nor the present case, for wliile it is rriic tliar 
Mexico docs nor consider that pa\ iiicnt of an iiulemnihcarion for pro|.)ej'ries w hich 
the state expropriates on grounds of public utility is on invariable and iini\ersal 
rule of inrernational hnv, it; is also true that article 2" of her (..ionsrirntion ordains 
pa^ iiienr in such cases, and, therefore, the Mexican (iovernment has ne\cr tlcmeil 
such obligation. 1 here is no suhjeer matter, therefore, for the ar!>irration [Uoposed. 

Smcfiiry Hull to the J/cavVjw Ainbas!saiUy,\ Au^^nst 22, D'yS: 

My (losernmciii had in mind that the doctrine (»f just compensation for pr<»p 
erry taken originated long in advance of international law. lie\ ond doubt the 
i]uesti(<n first arose w hen one jvjrson sought to lake tiie projK-ny of anoilier. ( 
i/ed societ)' deiermineii that common justice retjiiired that it he jiaid b»r. One 
nation after another decided that it was fair and reasonable, eijuirable and light, 
to accompany a raking of property by payment of just compensation. In due time 
the narioiis ot tlic world accepted this as a sound Irasic rule <it fair plav and fair 
dealing. 1 od:: \. it is embodied in the constiruiif>ns of most c<>untrics of tlie udi lcl. 
and of* cverx rLpu[)lic of the American continent; and has been carried fo' w ard as 
an international doctrine in the univer-sallv recognized law of nations.. I heie is, 
indeed, no ni\ stcr} alioiit intcrnarional law. It is nothing more than the recomiirion 
between nations of the rules of right and fair-dealing, such as ord»nanlv obtain 
bctwxcn indix iduals. and which arc csseniiai for friendly intercourse. . . . 

Reduced tfi its essentia! terms, the coniention asserted by the Mexican (iovern- 
nicnt as set forth in its reply ami as evidenced liy its jiractices in i ccxnt \ ears, is 
plainly this: that ;m\' goxernmeiit may. on the gnmnd tb.it its municipal lcgislati<iii 
so permits, or on the plea that: its financial situarir)u makes prompt ami adcijiiate 
compensation onerous or impossible, seize prujienies owned liv loieigners w iihm 
iis iurisdiction, urili/e them for w liarevxr purpose it sees lit, and refrain fioiij pro 
x iding effective f)a\ nient ilieiefor. either at the rime of seizure or at anv assured 
time in tlic future. . . . 


l or .'Uiielt* V. see p. 471 iUOra. 
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If such a policy were to he generally followed, what citi/.en of one republic 
making his living in any of the other twenty republics of the western hemisphere 
could have any assurance from one day to the next that he and his family would 
not be evicted from their home and bereft of all means of livelihooi!? Under such 
conditions, what guarantees or security could be offered which would induce the 
nationals of one C(»nntry to invest savings in another country, or even to do business 
with tlie nationals of another country? 

'The fundamental issues raised by this communication from the Alcxican Govern¬ 
ment are therefore, first, whether or nor imivcrsall}' recogni/.ed principles of the 
law' of nations reipiire, in the exercise of the ailmirted right of all sovereign nations 
to expropriate private property, that such expropriation be accompanied by pro- 
\ ision on the part (»f such government for ndeijuare, effective, ami prompt payment 
for the properties seized; second, whether any government may millify principles 
of iiuetnari(»nal law through contradictory municl|)al legislation <*1 its own; or, 
third, whether such government is relieved of its obligations uiuier universally 
recogni/cil principles of international law men ly i>ecause its financial or ecfinomie 
situi-rion makes compliance therewith difiiculi. 

I he (ioxernment of the United Stales mercl\ adverts t*» a sell i v ident fact when 
it nnivs that the appiKabIc precedents and recogni/cil authorities on inteniaiicjiial 
law supjiort its declaraiitni that, under every rule (d law and eqiiit), no govern* 
menr is entitled to expropriate private property, for vvharcvxr purpose, wirhoiu 
provision lor prompt, adet]uatc, and effective payment therefor, in addition, 
clauses appearing in the constitutions of almost all nations todav, and in particular 
in the constitutions <)f the American republics, (lubodv the principle of just com¬ 
pensation. riiese, iti themselves, arc declarator} of the like principle in the law 
of nati<j!ts. 

I he universal acceptance of tltis rule of the law of nations, whicli, in truth, is 
merei} a statement of common jusrice and fair-dealing, docs nor in the view of this 
(iovernmeni admit of anv divergence of opinion. .Merely as one of manv' examples 
of enlightened authoritative opinion of present times upon this subjeer, 1 cite the 
follow ing authority as a pertinent example. 

In 190^ in ilie arbirrnrion of the Schi’ya case w hich had arisen ber\vcen the 
Governinents of (beat Britain and W’nc/ucla, the umpire in the case stated: “I'hc 
fundamental ground of this claim as presented is that the claimant v\ as deprived of 
valuaiile rights, of monevs, properties, property and rights of property by an act 
ot the Governmenr w hich be was povv'erlcss to prevent and for which he claims 
reiinbmsemcm. I'his act of tlic (iovernmeni may have proceeded from the highest 
reasons of public poliev and with the largest regard for the state and its interests; 
hut when fnmi the necessilv or policy of the (iovernment it appropriates or de- 
strovs ihe [iropertv oi* property rights of an alien it is held to make full and ade- 
(piare rei'ornpense therefor.’’ . . . 

1 lind it necessary emphatically to state that, after many v cars of patient endeavor 
on the parr of this Governmenr to obtain just satisfaction for these claims wdth- 


riu- Sckvyn ease, RaisKurs Virnczucltm AthitTaiious of /W?, >22, 4S(), .ippaiVTulv involved 
deprivation of claimant's property rhrtmgh cancellation of a concession conir.nt. The inaior 
part of tlie claim was allowed by the Comniission. The laniruaire quoted by Secretary Tliill 
was in reply to Venc/ucla's contention that c<»ntracnial claims were nor covered by rhe arbi¬ 
tration aijrccmcni. 
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out success, the Government of the United States has regretfully reached ihc 
conclusion that it is impossible to adjust them by diplomacy. Since they arc obvi¬ 
ously susceptible of decision by the application of principles of law, it believes 
that the proposed arbitration is the appropriate and friendly method of solution. 
Nor can this Government admit that the determination by arbitration of the 
“amount of and terms under which compensation should be made by the CGovern¬ 
ment of Mexico” is a matter which in any sense impairs the autonomy of Mexico. 
An agreement to arbitrate on the part of sovereign nations like any treaty as, for 
example, the Inter-American rreaty of Arbitration itself, ratified by both Mexico 
and the L’nited States, is a voluntary limitation of the exercise of sovereignty by 
acceptance of principles of justice, fair-dealing and law. Indeed, the highest attri- 
hure of sovereignty is the power to make just such agreements, it is exactly in this 
manner that civilization has advanced. . . . 

The Mexican Government refers to the fact that, when it undertook suspension 
of the payment of its agrarian debt, the measure afl’ected equallv- Mexicans and 
foreigners. It suggests that if Mexico had paid only the latter to the exclusion of 
its nationals, she would have violated a rule of equity. In that connection the 
Mexican Government refers lo Article 9 of the Convention signed at the Seventh 
Pan American Conference, which says: “ I he jurisdiction of stares w ithin the 
limits of national territory applies to all the inhabitants. Nationals and foreigners 
arc under the same protection of the law and the national authorities and the for¬ 
eigners may not claim rights other or more extensive than those of the nationals.” 

Vour 1 xcellencv s (io\crmneiu intimates that a demand for unequal rreafmem is 
implicit in the n<»re of the (itu ernmeiii of the L’nited States, since m\' (iovernment 
is aware that Mexico is unable to pay indeinniry immedi.uely to all ot those alfectcd 
by her agrarian reform and yet it demands payment lo expropriated landowners 
who are nationals of the United States. I'his, it is suggesred, is a claim of special 
prix ilege which no one is receiving in .Mexico. 

1 must definitely dissent from the opinions thus expressed by the (iovermnent 
of Mexico. The Government of the United States retiucsrs no privileged treatinent 
for its nationals residing in Mexico. I'hc present (Govcrnjncnt of the United States 
has on repeated occasions made it clear that it would tinder no circumstances re¬ 
quest special or privileged treatment for its nationals in the other American repub¬ 
lics, nor support any claim of such nationals for treatment other than that which 
was just, reasonable, and strictly in harmony w ith the generally recognized prin¬ 
ciples of international law. 

T he doctrine of ctjuality of treatment, like that of just compensation, is of an¬ 
cient origin. It appears in many constitutions, bills of rights and documents of 
international validity. I'hc w<jrd has invariably referred to ccjuality in lawful 
rights of the person and to protection in exercising such lawful rights. There is 
now announced by your Government the astonishing theory that this treasured 
and cherished principle of equality, designed to protect both human and property 
rights, is to be invoked, not in the protection of personal rights and liberties, but 
as a chief ground of depriving and stripping individuals of their conceded rights. 
It is contended, in a word, that it is wholly justifiable to deprive an individual 
of his rights if all other persons arc equally deprived, and if no victim is allowx-d 
to escape. In the instant case it is contended that confiscation is so justified. The 
proposition scarcely requires answer. In addition, it must be observed that the 
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claimants in these expropriation cases did not seek to become creditors of the 
Mexican Government. They were forced into that position by the act of Mexico 
herself. 

It may be noted in passing that the claim here made on behalf of American na¬ 
tionals is, in substance, similar to the claims which Mexican nationals have against 
their own Government under the Mexican Constitution adverted to by Your Excel¬ 
lency’s Government. It is, of course, the privilege of a Mexican national to decline 
to assert such claim, as it is the po\\ cr of the Mexican Government to decline to 
give it effect; but sucli action on the part of Mexico or her nationals cannot be 
construed to mean that American nationals arc claiming any position of privilege. 
I'hc statement in your Government’s note to the effect that foreigners who volun¬ 
tarily move to a country not their own assume, along with the advantages which 
they may seek to enjoy, the risks to which they may be exposed and arc not entitled 
to better treatment tlian nationals of the country, presupposes the maintenance of 
law and order consistent with principles of international law; that is to say, when 
aliens arc admitted into a country, the country is obligated to accord them that 
degree of protection of life and property consistent with standards of justice recog¬ 
nized by the law of nations. Actually, the question at issue raises no possible prob¬ 
lem of special privilege. The plain question is whether American citizens owning 
property in Mcxicc» shall be deprived of their properties, and in many instances, 
their very livelihood, in clear disregard of their just rights. It is far from legitimate 
for the Mexican Government to attempt to justify a policy which in essence con¬ 
stitutes bald cotifiscation by raising the issue of the wholly inapplicable doctrine 
of equality. 

The Mexican Minister for Vorci^n Affairs (Hay) to the American Ambassador^ 
September /, 193S: 

This attitude of Mexico is not, as Your Excellency’s Government affirms, cither 
unusual or subversive. Numerous nations, in reorganizing their economy, have 
been under the necessity of modifying their legislation in such manner that the 
expropriation of individual interests nevertheless docs not call for immediate com¬ 
pensation and, in many cases, not even subsequent compensation; because such 
acts were inspired by legitimate causes and the aspirations of social justice, they 
have not been considered unusual or contrary to international law. As my Gov¬ 
ernment stated to that of Your Excellency in my note of August 3, it is indispen¬ 
sable, in speaking of expropriations, to distinguish between those which arc the 
result of a modification of the juridical organization and which affect equally all 
the inhabitants of the country, and those others decreed in specific cases and 
w hich affect interests known in advance and individually determined. 

'riierc arc numerous examples of nations whose cultural progress is beyond 
discussion, which have seen themselves obliged, without repudiating the right of 
property in the abstract, to issue laws which have signified expropriation without 
immediate payment and sometimes xvithout later compensation. Countries might 
be mentioned which, under pressure of reasons coasidered to be of public necessity, 
have forced private individuals to exchange their gold and their gold certificates 
for money w'hich has already been depreciated, or wliich was depreciated imme¬ 
diately afterward, riiosc countries have also been under necessity to require 
private persons, without distinguishing between nationals and foreigners, to receive 
in payment of obligations, w hicli had been contracted in gold, the already depre- 
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cinrcd ciincncy of the country-I'olUnving the juridical transformations of the 

law of property, although w iihout destro\ ing it, some states have incorporated 
in their public law' the fundanicntal principle that interests of individuals arc 
suhordinatcd to those of the coinmiinitv, as was stated by the Spanish Constitution 
of 19.^1, in whose article 44 after establishing that '‘all the wealth of the 

couniry, w hocA cr may be its owner, is subordinated to the necessities of the na¬ 
tional economv,” provides that “properties may be subject to forced e.\propriation 
on ncciumt of social utility by pa\ inent of adecpiatc indemnization unless it is 
otherwise provided by a law approved by the votes of an absolute majority of 
the C^ortes.” 

In the Republic of Czechoslovakia, according to its (Constitution, the law- “can 
limit the exercise of private property’' and “expropriation cannot be cfTccted with¬ 
out previous authorization of tlic hnv and indemni/ation unless a law should pro¬ 
vide, either nr present or in the future, that indemni'/atirm is not granted." (Article 
J09). 

I'he German Constitution declares that: “li cannot make any cx[)ropriation 
except for public utility and in accordance w'irlt the law. It will be effected by 
adequate indemnification unless a law of the Reich otherwise provides. Respecting 
the sum of the indemnity recourse can be had in case of disagreement to the ordi- 
narj' courts, except for the hnvs of the Reich w hich stipulate the contrary.” 

In addition to the states w'hosc constitutions I have just (pioted, it is very inicr- 
esringto observe that Yugoslavia, F^ulgaria, Greece, Mstonia, Finiand, f.atvia, Lirlui- 
ania, Poland, Rumania, and several others have already adopted in their organic 
regimes agrarian reforms with procedures similar to those esral)lished in the fnnda- 
menta! law of Alexico. 

In examining the agrarian I;uv of Rumania, the Dean of the I.aw Faculty of 
Paris, Air. II. Beitlielmcw', maintains, together with a select group of jurists of 
vv'orld repurarion, that the application of that law- in the important ease of the 
Hungarian opranfs of 'Fransylvania is not contrary to the standard of international 
law, and lecalls that agrarian laws hav e been passed w hich have caused expropria¬ 
tions with inadequate indemnification in Prussia (1811), in .Austria (1848), in 
Russia (1861), and ev en in the United Kingdom of Great Hritain, when it included 
Ireland (A^rjvian Reform in RunumUi, 1927, pages 50 and 59). 'Fhe foregoing 
examples have been cited, nor in support of the possibility of failing to pay the 
expropriations on account of public utility, since on this particular point my Gov¬ 
ernment lias repeated, in conforinit v' w ith its laws, that it considers itself obligated 
to indemnify, bur to justify the opinion maintained hy Alexico that neither juridi¬ 
cal nor moral principles are derogated when it is maintained that tlic collective 
interests must prevail over the intciests of persons w ho are nationals or foreigners. 
.Mexico has maintained that .so-called rights of man, among others the right to 
property, with its modalitie.s, arc not principles of international law% but that their 
v^alidity is derived from municipal law. ... It is true, as your Government affirms 
in the note to which I am replying, that respect for property rights is recorded 
in the constitutions of all states of this continent, but it is also recorded that sucli 
l ight must undergo modifications or siispcasions which the general intcrc.st, the 
basis of law' itself, may demand. In such cases foreigners cannot consider them¬ 
selves as immune from the modifications to which local lcgi.slation is subject. 
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Setthmmit 

An agreement w.xs rcachcci iipnit a prfircdinT inr the* (Ictenninnrinn ni the 
.iinoiint to he paid by Alcxicrr) for the agrarian properties expropriated snhscqiicnt 
to August U), 1927, and it was embodied in an exchange of notes dated November 

and 12, I93S, respectively, beiucrn the I^tpanmcnt of State and the .Mexican 
l.mbass}. It was agreed that the value of the ju'opeities should "be determined 
l)v n Commission composed of one repi csentaiive of each of our (I'overnmcnts, and 
in case of disagreement, by a tliird person selected by the l\u*manenr Commission 
w ith seat at Washington, as established by the so-called (iondra rreaty.’* 'Lhe 
Alcxican Government agreed to pay on or before .May 31, 19>9 the sum of 
Sl,()00,(K)() as first payment of the indemnities to be determined by the Commission 
and to pay $1,000,000 annually thereafter on June 30 on account of the indemnities 
to be finally determined. 

Oil Expi opriatioits 

On A larch IH, 1938 the Mexican Government by decree undertook to expro- 
[>riate the properties in Mexico of certain forcign-ow ned oil companies operating 
there, including a number of .American-owned companies. In a siarcnient to the 
press on Alarch 30, 1938 the Secretary of State (Ilull) said that this expropriation 
was "but one incident in a long series of incidents of this character” and accord¬ 
ingly raised "no new tjucsiion.” Me said that the subject under consideration 
between the two Governments was "the matter of compensation for various prop¬ 
erties of American citizens expropriated in the past few- years” and that it was his 
earnest hope that a fair and ecjuitable solution of the problem might soon be found. 
In a note of Alarch 31 addressed to the American Ambassador in Mexico, the 
President of Alcxico declared that his (Jovernnient would "know how' to honor its 
obligations of today and its obligations of yesterday.” ... 

I he po.sition taken by the G<n ermnent of the United Stares was ... set forth m 
a note of April 3, 1940 from Secretary Hull to the Alcxican Ambassador in Wash¬ 
ington: 

" I he Government of the United States readily recognizes the right of a sover¬ 
eign .state to expropriate property for public purposes, I'his view' has been stated 
in a numl)cr of communications addressed to your Government during the past 
two >'cars and in conversations had with you during that same period regarding 
the expropriation by your Government of property l)clonging to American na¬ 
tionals. On each occasion, however, it has been stated w ith equal emphasis that 
the right to expropriate property is coupled with and conditioned on the obliga¬ 
tion to make ndequate, cfTective anil prompt compensation. I'he legality of an 
expropriation is in fact dependent upon the observance of this requirement. . . , 

"On Alarch 16, 1940 you were good enough to hand to me an informal memoran¬ 
dum pursuant to our earlier discussions of the difficulties arising out of the expro- 
priarion by your Clovcrmneiit of the oil properties belonging to American na- 
rionals. Without undertaking to pass in any way upon the inemorandum as a 
w hole, it is important to have a clarification of tw o or three of the points raised 
therein. 

"It is stated (a) that ‘the Alcxican Government judges that the right of expropri¬ 
ation is beyond discussion’, and (b) that ‘there exists no divergence of opinion 
betw^cen the Government of the United States and that of Alexico regarding the 
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right of the Mexican State to expropriate any private property by payment of a 
just compensation, as Alexico is agreeable to paying such indemnity to the expro¬ 
priated companies.’. . . 

. . In the opinion of the Government of tlie United States the legality of an 
expropriation is contingent upon adequate, effective and prompt compensation.... 

“Accordingly, it is incorrect to state that there is ‘no divergence of opinion 
between the Government of the Ihiited States and that of Mexico’ on the subject 
of expropriation. . . . 

“During the last twenty-five years, one American interest in Mexico after an¬ 
other has suriFcred at the liands of the Mexican Government. It is rccogni/cd that 
the Mexican Government is making payments on the Special Claims which liave 
to do solely with damages caused In* revolutionary disturbances between 1910 and 
1920, and has started payments for farrii lands expropriated since August 30, 1927. 
But the Mexican Government has made no compensation for the large number of 
General Claims of long standing which include an extensive group of claims for the 
expropriation of farm lands prior to August 30, 1927. It has made no adjustment 
cither of the foreign debt or of the railroad debt both long in default and in both of 
which American citizens hold important investments. Aloreover, the question of 
the railroad debt was further complicated by the expropriation of the Mexican 
National Railways on June 23, 1937. l inally, on March 1S, 193S, the Mexican Gov¬ 
ernment took over American-owned petroleum pro[)eny lo the value of many mil¬ 
lions of dollars, and although tw'o years have elapsed, not one cent of compensation 
has been paid. . . . 

. I suggest resorting to the appropriate, fair and honorable procedure of 
arbitration. Accordinglv, I suggest that the two Ciovernments agree (I) to submit 
to impartial arbitration all the questions involved in the oil controversy and to 
clothe a tribunal w ith authority not only to determine the amount to be paid to 
American nationals who have been deprived of their properties, l)ut also the means 
by w hich its decision shall be executed to make certain that adequate and effective 
compensation shall promptly be paid, and (2) either to .submit to an umpire, as 
contemplated by the General Claims Protocol of 1934, the unadjudicated claims 
falling under the Convention of 1923, or proceed immediately to the negotiation 
of an cn bloc settlement in accordance with that Protocol.” 

In his reply of May 1, 1940, the Mexican Minister of Foreign Affairs declined 
to agree to the offer of arbitration, on the ground that local remedies had not been 
exhausted by the American interests concerned, but stated that his Government 
was “in accord in the sense of proceeding immediately to the negotiation of a global 
settlement” of the non-adjudicared claims, subject to the convention of 1923. With 
reference to the question of compensation for the expropriated oil properties, the 
Minister said: 

‘it is imputed to Mexico that in spire of having declared its support to the prin¬ 
ciple of ‘right to an equitable and prompt compensation for the expropriated prop¬ 
erties’, it has not carried it out in practice. 

“With respect to this, my Government sees itself obliged, once more, to insist 
upon what it has repeated continually and in all forms, that is to say, its determina¬ 
tion to pay the indemnity which is proper, it appearing to be unjust to maintain 
that Mexico has not complied with the obligation involved in that principle, only 
because it requires, as is obvious, that the total of the amount which it must pay be 
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previously fixed. The frequent scttlcinems in daily transactions between private 
individuals; the decisions on the multiple controversies which arc taken before the 
local courts, in the judgments on compensation, among which there can be pointed 
out some very important ones rendered, for example, by the courts of the United 
Stares and the arbitral decisions on differences between states, prove overwhelm¬ 
ingly that the obligation to pay cannot be exacted until after, by some means the 
total of the amount which must be paid may be learned and established.” ... 

Settlement 

By notes exchanged November 19, 1941, US, Exec. Agreement Ser. 234, 55 
Stat. 1554, the LJnitcd States and Mexico agreed that each would appoint an expert 
to determine the just compensation which should be paid American nationals whose 
petroleum interests in Mexico were expropriated; that if the two experts agreed 
regarding the amount of compensation due they should submit a joint report to 
the two Governments; that “Both Ciovcrnments agreed to consider unappealable 
the joint report resulting from the agreement of the experts, and, in consequence, 
as definitive, the compensation and interest fixed in such report”; that Mexico 
should pay J9,000,()00 as a deposit against compensation to be paid; and that “Noth¬ 
ing contained in this note shall be regarded as a precedent or be invoked by either 
of the two Ciovcrnments in the settlement, between them, of any future difficulty, 
conflict, controversv <»r arbitration.” On April 17, 1942, Morris L. Gookc of the 
United States and M. J. Zevada of Mexico submitted their joint report “as experts 
authori/.cd to determine according to ‘equity and justice* for purposes of indemni- 
lication the compensation to be paid.” Lheir report, admitting that “Expropriation, 
and the exercise of the right of eminent domain, under the respective Constitutions 
and Laws of Mexico and the United States, arc a recognized feature of the sover¬ 
eignty of all modern States,’* fixed on the sum of $23,995,991, allocated between 
the American companies which had not made direct settlement with the Mexican 
Cjovernment. It was recommended this sum be paid in installments, that the com¬ 
panies deliver to the Mexican Government all documents of title, that the Mexican 
Government and the claimants release all reciprocal claims which might be pend¬ 
ing, except for unpaid taxes, and that the Mexican Government assume liability for 
all private claims thereafter instituted against the companies by private individuals 
as a result of expropriation. By notes exchanged September 25 and 29, 1943, the 
two Governments accepted this arrangement, with 3% interest to be paid from 
March 18, 1938. Ex. Ag. Ser. 419, 58 Stat. 1408. Final payment was made Septem¬ 
ber 30, 1947; 17 Dep't State Bull. 747.^0 

Note 

I'his problem of expropriation of foreign propert>, and the compensation to be paid 
therefor, remains an unsettled area of international law which has been increasing in 
importance with the economic and social changes following upon World War 11.^^ 

Regarding this controversy, see Kiinz, The Mexican Expropriations (1940); 1 Hyde, Inter¬ 
national Law 710-722 (2d cd., 1945); Gaither, Expropriation in Mexico (1940); J. P. Bulling- 
ton, “Problems of International Law in the Mexican Constitution of 1917,” 21 Am. ]. IntH L. 
685 (1927); Bullington, “ I hc Land and Petroleum Laws of Mexico,” 22 id. 50 (1928); Mexican 
Government, El Vetroleo de Mexico (1940); Asensi, La Expropriacion en el Derecho Mexicano: 
El Caso del Vetroleo (1941). On the interesting philosophical background uf the difference, 
see r. S. C. Northrop, Meeting of East and West^ 42-48 (1946). 

Supponing generally the American position in this controversy, tliat compensation must 
be paid to aliens, sec A. P. Fachiri, “Expropriation and International Law,” 1925 Brit. Y.B. Inf I 
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It seems i|uite clear that a stale is uiuler an obligation to pay compensation for the 
raking of individual properties of aliens when nationals arc not similarly treated. In the 
Ih'Sahla Claim (United States v. Panama), Hum's Report 37*^ 447 (1*>33), the majority 
of the American and Panamanian (ieneral Claims Commission (Iv. Root, Jr., and I). \V. 
van Hceckcren) said in the course' of making an award against Panama that “It is axio 
marie that acts of a governmenr in depriving an alien of his propern' without com¬ 
pensation impose international responsibility." Mere claimant lost part of his landed 
estate in Panama by siibsctinenr Panamanian (io\cr'nment grants being made fo other 
persons. In the Nor'U'cgLm Shipping Claims arbitration between the United States and 
Norway, Scott, Haffue Court Reports (2d series), .V>, 66, 69 (1922), the arbitral tri¬ 
bunal awarded compensation against the United States in favor of Norwegian nationals 
whose contracts for ship construction in the United States had been taken by the 
United States during World W'ar I. 'Fhe controversy turned primarily on the proper 
amount of compensation, the tribunal pointing out that under American law just com- 
pcnsari<in was due, and adding: ‘it is common gnnind that in this respect the public 
law' of the Parties is in complete accord with the international public law of all civiliseil 
counu'ies." It also said; “Whether the action of the United States w as Jaw ful t>r not, 
just compensation is due to the claimants under the municipal hnv (»f the United States, 
as well as under the international law, based upon the respect for private property.” -- 
r'urthermore, even where there is no discrimination against aliens, states which arc 
engaged in nationali/ation or expropriation programs frequently promise to pay some¬ 
thing to the ovMiers of the property atTccteil, the disputes more often arising (»ver the 
adequacy of payment than over refusal to pay anything. 

On the other hand, it seems clear that in ordinary cases there is nt) inreriiaiional law 
requirement to pay compensation merely because an alien's propert)' is of less value 
than when he acquires it; an obvious example is seen in cases of monetary inflation. 
Thus in the Case of Wllliatu Ailam, .3 Moore, hiteruatioital Arbitrations 3066, the .Ameri¬ 
can and British Claims (Commission under the I reaty of I8"l unanimously held that no 
claim arose against the United States because a Britisit subject who bought a gold bond 
of an American railroad prior to 1862 had to receive pavinent in less valuable paper 
money under the Legal Tender Act c»f 1862. Likewise it ai)pears that international 

L, 159; Fachiri, “International Law and the Property of Aliens,” 1929 ij. >2^ (J. p. Andersjui, 
“Basis of the Law against Confiscating Furcign-owned Property.” 21 .hn. /. Int'l /.. (1927); 

Am. Bar. Assn., Section of Int’l and Comparative Law', Selected Papers 36 44 (!94u; ; G. Kaeek- 
enbeeck, “La Protection International des l^roirs Aetjuis,” Academic dc Droif Jntcrn:i!i<»nal, 59 
Recueil des Cours 317 (19?7-1); L. I). Re, “Nationalization of Foreign-owned Propeny ” 36 
Minn. L. Rev. 323 (1952). 

The arguments that international law does iu»r contain such a reciuirenieni of compensation 
are well sunimari/ed in VV'illiams, “International Law and the Property of Aliens,” 1928 Brit. 
y.B. Int'l L. 1 . 

On this subject, sec alsf) F.S. Dunn, “Inrcrnaiional Law and Private Propert>- Rights,” 28 
Col. L. Rev. 166 0928); J. II. Merz, “Kxpropriation of F()reign Properrv35 Am. J. Inti L. 
243 (1941); Worticy, “Impropriation in International Law,” 33 Grotins Society I ransactions 
25 (1948). 

Regarding post-World-W'ar-II appropriations, sec l)f)man, “Postwar Nationalization tjf For¬ 
eign Property in Europe,” 48 Col. L. Rev. 1125 (1948) ; J. Gutteridge, “Expropriation and Na¬ 
tionalisation in Hungary, Bulgaria and Rumania,” I Inti & Comp. I..Q. 14 (1952); .A. Drueker, 
“riie Nationalisation of United Nations Property in Europe,” 36 Grotins Soc. I'rans. 75 (1951). 

On the similar problems arising out of Rumanian nationali/.arion of certain lands owned by 
Hungarian nationals in 'I'ransylvania (a part of Hungary prior to World War I), involving 
claims under the Freary of 'Frianon as well as under inrcrnatitmal Jaw generally, see F. Dcak, 
The Hunj^arian-Rumanian J.and Dispute (1928); Some Opiniom, Articles and Reports Bearing 
upon the Treaty of Trianon and the Claims of the Hwigarim Nationals veith regard to their 
lands in Transylvania (2 vnls., undated, anonymously collected, London). 

22 The protest of the United States against this award, which accompanied its payment of the 
sum awarded to Norw ay, did not disagree w'irli the general principle <»f compensation. Ihid.y 

p. 80. 
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responsibility does nor arise niercly because zoning or health regulations prevent certain 
uses of property. Indeed, the United States was not held liable under international law 
CO pay compensation to foreigners whose property was aifected by the emancipation of 
slaves in Civil War times, f)r liy national prohibition. Yet these interferences with the 
enjoyment of property rights shade off into actual deprivation of propert>'. What, 
indeetl, should be the rule as to heavy taxes against alien-owned property, so long as 
they are nor discriminatory? 

T o sum up, there is no agreement internationally today w hether a state is, or is nor, 
obligated b>' international law uj pay adequate compensation to aliens whose property 
is taken by the state for public purposes deemed to be of importance to the national 
welfare, when there is no discrimination between aliens and nationals of the expropri¬ 
ating state. This questitm, raised in the Mexican agrarian and p)ctroleum exprop>riation 
controversies, in the Iranian oil nationalization, and in the various nationalization pro¬ 
grams of eastern I'.iiropean countries and others falling within the Soviet sphere of 
influence, remains likely to trouble us for some years to come. 

In c<»nsequenee various states are spelling out in treaties between them the rules to 
govern this situation. 'Fhus Article V’' of the Treaty of Eriendship, Commerce and Navi¬ 
gation between the United States and Italy, signed February 2, 1948, Treaties and other 
International Acts Series 1965, [)rovides: 

2. I'he property of nationals, corporations and associations of either High Con¬ 
tracting Parry shall not be taken within the lerritorics of the other High Contract¬ 
ing Part)' without due process of law and without the prompt payment of just and 
effective compensation. The recipient of such comp)cnsation shall, in conformity 
w'irh such applicable law's and regulations as are not inconsistent with paragraph 3 
of Article XV'll of this Treaty, be permitted without interference to withdraw^ the 
compensation hy obtaining foreign exchange, in the currency of the I ligh (Contract¬ 
ing Part)’ of which such recipient is a naticmal, corporation, or association, upon 
the most favourable terms applicable to such currency at the rime of the taking 
()( the property, and exempt from any transfer or remittance tax, provided appli- 
caiitm for such exchange is made within one year after receipt of the compensation 
to w hich it relates.^'* 


Srciion 1». (loiuliKi for wliidi state is icsponsibk* 

1. ''Tortious'^ ('.onduct. 


L NH ED S l AI ES iClIAITIN) v. MEXICO 

(lencral Claims Commission, 1927. Opinions of Coitmiissionersy 1927, p. 422 

\’a\ \’oi I iNHovr.N, Presiding (Commissioner [joined in by .MacGiugor, .Mexican 
(Commissioner; NiFi.sr.N, American Commissioner, concurring in separate opinion]: 

1, This claim is made by the United States of America against the United Mexi¬ 
can States on behalf of B. E. Chattin, an .American national. Chattin, who since 
1908 wi\s an employee (at first freight conductor, thereafter passenger conductor) 
of the Fcrrocarril SudPacifico de Mexico (Southern Pacific Railroad Company of 
Mexico) and who in the Summer of 1910 performed his duties in the State of Sina 
loa, was on July 9, 1910, arrested at Mazatlan, Sinaloa, on a charge of eml)ezzle 
merit; was tried ilicre in January, 1911, convicted on February 6, 1911, and sen- 

'•*Sce also R. Wilson, “Property-Protection Provisions in United States Coniiiicrcial 
45 .4///. /. /w/7 L. H3 (1951). and works cited therein. 



488 STATE RESPONSIBILITY, INTERNATIONAL CLAIMS 


fenced to two years’ imprisonment; but w as released from the jail at Mazatlan 
in May or June, 1911, as a consequence of disturbances caused by the Madcro 
revolution. He then returned to the United States. It is alleged that the arrest, 
the trial and the sentence were illegal, that the treatment in jail was inhuman, and 
that Chattin was damaged to the extent of $50,000.00, which amount Mexico 
should pay. . . . 

3. The circumstances of Chattin’s arrest, trial and sentence were as follows. 
In the year 1910 there had arisen a serious apprehension on the part of several 
railroad companies operating in Mexico as to whether the full proceeds of passen¬ 
ger fares were accounted for to these companies. The Southern Pacific Railroad 
Company of Mexico applied on June 15, 1910, to the Governor of the State of Sina¬ 
loa, in his capacity as chief of police of the State, co-operating with the federal 
police, in order to have investigations made of the existence and extent of said 
defrauding of their lines within the territorv^ of his State. On or about July 8, 1910, 
one Cenobio Ramirez, a Mexican employee (brakeman) of the said railroad, w^as 
arrested at Mazatlan on a charge of fraudulent sale of railroad tickets of the said 
company, and in his appearance before the District Court in that town he accused 
the conductor Chattin — who since xMay 9, 1910, had charge of trains operating 
between Mazatlan and Acaponcta, Nayarit — as the principal in the crime with 
which he, Ramirez, was charged; whereupon Chattin also was arrested by the Ma¬ 
zatlan police, on July 9 (not 10), 1910. On August 3 (not 13), 1910, his case was 
consolidated not only w ith that of Ramirez, but also w-ith that of three more 
American railw'ay conductors (Haley, Englehart and Parrish) and of four more 
Mexicans. After many months of preparation and a trial at Mazatlan, during both 
of w'hich Chattin, it is alleged, lacked proper information, legal assistance, assistance 
of an interpreter and confrontation with the witnesses, he was convicted on Febru- 
ar>^ 6, 1911, by the said District Court of Mazatlan as stated above. The case w^as 
carried on appeal to the Third Circuit Court at Mexico City, w'hich court on July 
3, 1911, affirmed the sentence. In the meantime (May or June, 1911) Chattin had 
been released by the population of .Mazatlan which threw open the doors of the 
jail in the time elapsing between the departure of the representatives of the Diaz 
regime and the arrival of the Madero forces. 

4. Mexico contends that not only has Chattin, as a fugitive from justice, lost 
his right to invoke as against Mexico protection by the United States, but that even 
the latter is bound by such forfeiture of protection and may not interpose in his 
behalf. ... It is true that more than once in international cases statements have 
been made to the effect that a fugitive from justice loses his right to invoke and to 
expect protection — either by the justice from w'hich he fled, or by his own gov¬ 
ernment — but this w ould seem not to imply that his government as w'ell loses its 
right to espouse its subject’s claims in its discretion. The present claim, therefore, 
apart from the question whether a man who leaves a jail which is throwm open may 
be called a fugitive from justice, should be accepted and examined. . . . 

12. The next allegation on the American side is that Chattin’s trial was held in 
an illegal manner. The contentions are: (a) that the Governor of the State, for 
political reasons, used his influence to have this accused and three of his fellow 
conductors convicted; (b) that the proceedings against the four conductors were 
consolidated without reason; (c) that the proceedings were unduly delayed; (d) 
that an exorbitant amount of bail was required; (e) that the accused was not duly 
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informed of the accusations; (f) that the accused lacked the aid of counsel; (g) that 
the accused lacked the aid of an interpreter; (h) that there were no oaths required 
of the witnesses; (i) that there was no such a thing as a confrontation between 
the witnesses and the accused; and (j) that the hearings in open court which led 
to sentences of from two years’ to two years and eight months’ imprisonment lasted 
only some five minutes. It was also contended that the claimant had been forced 
to march under guard through the streets of Mazatlan; but the Commission in para¬ 
graph 3 of its opinion in the Faulkner case (Docket No. 47) rendered November 2, 
1926, has alrcaily held that such treatment is incidental to the treatment of deten¬ 
tion and suspicion, and cannot in itself furnish a separate basis for a complaint. 

13. As to illegal efforts made by the (iovernor of Sinaloa to influence the trial 
and the sentence (allegation “a”), the only evidence consists in hearsay or supposi< 
tions about such things as what the Governor had in mind, or what the Judge has 
said in private conversation; hearsay and suppositions which often come from per¬ 
sons connected with those colleagues of Chat tin's who shared his fate. To uncor¬ 
roborated talk of this kind the Commission sluiuld not pay any attention.... 

14. For the advisability or necessity of consolidating the proceedings in the 
four cases (allegation “b”), there is only slight evidence. . . . The present claim¬ 
ant, however, Chattin, is the one who has not suffered from the consolidation, since 
his case was slowest in maturing for trial and since the others were waiting for him. 

15. For undue delay of the proceedings (allegation “c”), there is convincing 
evidence in more than one respect. Ehc formal proceedings began on July 9, 1910. 
(!hiUtin was not heard in court until more than one hundred days thereafter. 'The 
stubs and perhaps other pieces of evidence against ('hattin were presented to the 
Court on August 3, 1910; (-hattin, however, was not allowed to restif\ regarding 
them until October 28, 1910. Betw een the end of Jul\, and October 8, 1910, the 
Judge merely Avaited. ... If the necessity of new' evidence wms not seriously felt 
before October, 1910, this means that the Judge either has not in time considered 
the sufficiency of Ramire/s confession as proof against Chattin, or has allowed 
himself an unreasonable length of time to gather new evidence. . . . Another re¬ 
markable proof of the measure of speed which the Judge deemed due to a man 
deprived of his liberty, is in that, whereas Chattin appealed from the decree of his 
formal imprisonment on July II, 1910 —an appeal which w'ould seem to be of 
rather an urgent character — “the corresponding copy for the appeal"’ was not 
remitted to the appellate Court until September 12, 1910; this Court did not render 
judgment until October 27, 1910; and though its decision w'as forwarded to Mazat¬ 
lan on October 31, 1910, its receipt was not established until November 12, 1910. 

16. The allegation (“d”) that on July 25, 1910, an exorbitant amount of bail, 
to-wit a cash bond in the sum of 15,000.00 pesos, was required for the accused is 
true; but it is difficult to see how in the present case this can be held an illegal act 
on the part of the Judge. 

17. The allegation (“e”) that the accused has not been duly informed regarding 
the charge brought against him is proven by the record, and to a painful extent. 
The real complainant in this case was the railroad company, acting through its 
general manager; this manager, an American, not only was allowed to make full 
statements to the Court on August 2, 3, and 26,1910, without ever being confronted 
with the accused and his colleagues, but he was even allowed to submit to the Court 
a scries of anonymous written accusations, the anonymity of which reports could 
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not be removed (for reasons which he explained): these documents created the 
real atmosphere of the trial. Were titcy made known to tlic conductors? Were the 
accused given an opportunity to controvert them? 'I'herc is no trace of it in tlie 

record, nor was it ever alleged h>' Mexicf)-It is nor shown that the confrontation 

between Ciiattin and his accusers amounted to anything like an effort on the 
Judge’s part to titid out the truth. Only after Novetnber 22, 1910, atid otily at 
the request of the Prosecuting Artornev, was Chattin confronted with sotnc of the 
persons who. between July 1? and 21. inclusive, had testified of his being well 
acquainted with Ramirez.... 

18. I hc allegations (“f") and (“g") that the accused lacked counsel and inrer- 
pretcr are disproven Ity the record of the court proceedings. . . . 

19. 1 he allegation <“h”) that the witnesses were not sworn is irrelevant, as 
.Mexican law docs not require an “oath” (it is satisfied with a solemn promise, pro¬ 
testa, to tell the truth), nor do international standards of civilization. 

20. 1 he allegation (“i”) that the accused has not been conironted with the wit¬ 
nesses — Delgado and Sarahia — is disproven both by the record of the court pro¬ 
ceedings and by the decision of the appellate tribunal. 1 lowcver, as stated in para¬ 
graph 17 above, this canifronrarion did not in any w a\ have the appearance of an 
effort to discover what really had occurred. .. . 

21. The allegation (“j”) that the hearings in open court la.sted only some five 
minutes is proven by the record. This trial in open court was held on January 27, 
1911. it was a pure formality, in w hich only confirmations were made of written 
document.s, and in which not even the lawyer of the accused conductors took the 
trouble to .say more than a word or tw o. 

22. 1 he whole ol the proceedings discloses a most astonishing lack of serious¬ 
ness on the part of the Court. . . . Neither during the investigations nor during 
the hearings in open court was any such thing as an <)ra! examination or cross- 
examination of any importance attempted. It .seems highly impr<»bablc that the 
accased ha\c been given a real opportunity during the hearings in open court, 
freely to speak for themselves. It is tmt for the Commission to endeavor to reach 
from the record any conviction as to the innocence or guilt of Chattin and his col¬ 
leagues; but even in case they were guilty, the Commission w'ould render a bad 
service to the Government of .Mexico if it failed to place the .stamp of its disap¬ 
proval and even indignation on a criminal procedure .so far below international 
standards of civilization as the present one. If the wholesome rule of international 
law as to rc.spcct for the judiciary of another country ... shall stand, it w ould .seem 
of the utmost necessity that appellate tribunals when, in exceptional cases, discover¬ 
ing proceedings of this tv pc should take against them the strongest measures pos¬ 
sible under constitution and laws, in order to safeguard their country’s reputa¬ 
tion. ... 

26. From the record there is not convincing evidence that the proof against 
Chattin, scanty and w'cak though it may have been, was not such as to warrant a 
conviction. . . . I hc allegation that the Court in this matter w-as biased against 
American citizens would .seem to be contradicted by the fact that, together with 
the four Americans, five Mexicans were indicted as well, four of whom had been 
caught and have subsequently been convicted — that one of these Mexicans was 
punished as severely as the Americans were — and that the lower penalties imposed 
on the three others are explained by motives which, even if not shared, w'ould 
seem reasonable.. . . 
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28. TIic allcgiition of the cliiiniant regarding mistreatment in the jail at Mazatlan 
refers to filthy and unsanitary conditions, bad foot!, and frequent compulsion to 
witness the shooting of f)risoners. It is well known,... how dangerous it would be 
to place too great a confidence in uncorroborated statements of claimants regarding 
their previous rreatment in jail. . . . The hot climate of Mazatlan would explain in 
a natural way many of the discomforts experienced by the prisoners; the fact that 
CJhartin’s three colleagues u ere taken to a hospital or allowed to go there when they 
were ill and that erne of them had the services of an American physician in jail 
might j)rove that ctnisideraiion was shown for the prisoner’s conditions. Neverthe¬ 
less, if a small tow n as Ala/atlan could not afford — as Mexico seems to contend — 
a jail satisfactory to lodge prisoners for some considerable length of time, this could 
never apply tf) the food furnished, and it would only mean that it is Mexico’s duty 
to sec to it that prisoners w ho have to stay in such a jail for longer than a few weeks 
or months be transported to a neighboring jail of lyetter conditions. 'The statement 
made in the .Mexican reply brief that “a jail is a place of punishment, and not a 
place of pleasure” can have no bearing on the cases of Chatrin and his colleagues, 
w ho w ere not convicts in prison, I)ut persons in detention and presumed to be inno¬ 
cent until the Court held the contrary. On the record as it stands, however, 
inhuman treatment in jail is not proven. 

29. bringing the proceedings of Mexican authorities against Chattin to the test 
of international standanis, . . . there can be no doubt of their being highly insuffi¬ 
cient. hiijuiring whether there is convincing evidence of these unjust proceedings, 
. . . the answer must !>c in ilie affirmative. Since this is a case of alleged respon¬ 
sibility of .Mexico for injustice committed hy its judiciary, it is necessary to inquire 
w hether the trearment of Chattin amounts even to an outrage, to bad faith, to wilful 
neglect of duty, or to an insufficiency of governmental action recognizable by 
every unbiased man .. . ; and the answ er here again can only be in the affirmative. 

30. An illegal arrest of Chattin is nor proven. Irregularity of court proceedings 
is proven w irh reference to al)se!ice of proper investigations, insufficiency of con¬ 
frontations, wirhiiolding from the accused the (»pportiiniry to know all of the 
charges brought against him, undue delay of the proceedings, making the hearings 
in open court a mere formality, and a continued absence of seriousness on the part 
of the court. Insufficiency of the evidence against Chattin is not convincingly 
proven; intentional severity of the punishment is proven, without its being shown 
that the explanation is to be found in unfair-mindedness of the Judge. Mistreatment 
in prison is not proven. Taking into consideration, on the one hand, that this is a 
case of direct governmental responsibility, and, on the other hand, that Chattin. 
because of his escape, has stayed in jail for eleven months instead of for tw o years, 
it would .seem proper to allow in behalf of this claimant damages in the sum of 
85,000.00, wurhour interest. 


Noie 

d'his cusv, like many i>ihcrs eo\ t ied in iliis chapter, w as decided by the. Cicacral Claims 
(lommissioM established between tlic Ihiited States and Mexico under the convention 
signed September 8, 192 >, 43 Star. 1730, 4 U.S, Trcatie^y etc., 4441. Article 1 of this 
(a.iJwention provided that: ''All claims (except those arising from acts incident to the 
recent revolutions) against Mexico of citizens of the Ihiitcd States, xvliether corpora- 

24 Such “revolutionary claims” were referred to the Special Claims Ca)mmission established 
under a treaty signed two days later. 43 Star. 1723- 
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tions, companies, associations, partnerships or individuals, for losses or damages suffered 
by persons or by their properties, and all claims against the United States of America 
by citizens of Mexico, whether corporations, companies, associations, partnerships or 
individuals, for losses or damages suffered by persons or by their properties; all claims 
for losses or damages suffered by citizens of cither country by reason of losses or dam¬ 
ages suffered by any corporation, company, association or partnership in which such 
citizens have or have had a substantial and bona fide interest, provided an allotment to 
the claimant by the corporation, company, association or partnership of his propcirtion 
of the loss or damage suffered is presented by the claimant to the Commission herein¬ 
after referred to; and all claims for losses or damages originating from acts of officials 
or others acting for either (jovernment and resulting in injustice, and which claims 
may have been presented to cither Government for its interposition with the other since 
the signing of the Claims Convention concluded between the two countries July 4, 1868, 
and which have remained unsettled, as well as any other such claims which may be filed 
by either Government within the time hereinafter specified, shall be submitted to a 
Commission consisting of three members for decision in accordance with principles 
of international law, justice, and equity.” 

Article provided that: “The High Contracting Parties, being dcsirfuis of effecting 
an equitable settlement of the claims of their respective citizens thereby affording them 
just and adequate compensation ft)r their losses or damages, agree that no clain^ shall l>e 
disallowed or rejected by the Commission by the application of the general principle 
of international law that the legal remedies must be exhausted as a c<»ndition precedent 
to the validity or allowance of any claim.” 

In the case of Robert Triholct, O(minions (1931) 68; Auniuil JYi^cst case 95, 

the same commission awarded Sl2,0rK) to the I’nited States in a case involving an 
American who was accused of the murder of a Mexican in Mexico, arrested in IS95, 
and shot by orders of Mexican officials two days later, w irhour trial. In the Joseph 
Farrell case id. 157, Annual Dificst 1929-30^ case 157, no recf»vcry was allowed when 
an American was detained on a murder charge in Mexico and held incommunicado 
20 da>s (permissible under Mexican law). In the Clyde Dyches case. Opinions (1929) 
193, Annual Dif'cst, 1929-30, case no, 94, an American was arrested in Mexico for stealing 
a horse he claimed was his own, and after 12 months he was sentenced to 6 years and 
9 months in jail. Eighteen months later the Mexican Supreme Court quashed the con¬ 
viction and found him guilty merely of illegal entry, for wliicli the maximum penalty 
w as* one year. No recovery was allowed for the eiTone«Kis decision of the trial court, 
bur an award was made ft»r excessive delay. In the Turner case. Opinions (1927) 416, 22 
Am, /. Int'l L, 663 (1928), $4000 was allowed for the death of an American held in 
prison in Mexico w'irhour trial, the latter part of the rime in violation of Alcxican law. 
Though there w-as no proof that death was caused by imprisonment, the (>)mmissif»n 
said: “If having a man in custody obligates a government to account for him, having 
a man in ;7/egj/ custody doubtless renders a government liable for dangers and disasters 
w hich would n«>t have been his share, or in a less degree, if he had been at liberty.” 

The term “denial of justice” is often used to denote certain t>'pes of conduct result¬ 
ing in state responsibility. Sometimes, as in the Guerrero report to the 1930 Hague 
Codification Congress, it appears to be limited to refusal tc» grant access to a court, 
or refusal of a court to hear or pronotince a definite judgment. At other times, it 
applies to all acts of the judiciary and administratiem of justice adversely affecting aliens, 
including injustice at the hands nf the authorities. Ycr others use the term as equivalent 
to any and all types of liability-creating conduct un the part of a state toward aliens.-'* 

2® Regarding the decisions of tliis Cciiniuission, see J. DvBeiis, luris prude nee of the (iencral 
Claims Co?nmission, United States atid Mexico (I93H). Kegardiug this Conmiission, and similar 
commissions established at the s:inic period between Alcxivo and other states, see .A. Feller, The 
Mexican Claims Comtnhsions, 1923-1934 (1935). 

■^*®On this ty'pe of case, see 5 Hackworth, hnemational Law, 597-610. 

Under these circumstances, is tlie use of the term “denial f>f justice” desirable? 

On the senses in w'hich the term is used, see Lissitzyn, “Meaning of 'Ferm Denial of Justice.” 
30 Am, J. IntH L, 632 (1936); G. Fitzmauricc, “The Meaning of the Term 'Denial of Justice,’” 
1932 Brit, Y,B, Int'l L, 93; .A. Freeman, International Responsibility of Stales for Denial of Jus- 
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After pointing to these various usages of the term, Ilackworth writes: 

“It is more frequently employed in connection with acts or omissions of the judicial 
branch, as distinguished fnun other branches of the gr»verninent, since, generally speak¬ 
ing, exhaustion of available judicial remedies is a prerequisite to a valid complaint that 
the alien has been denied justice. Denial <4 justice may consist cither of denial of 
access to the courts or of injustice at their hands. It may not be predicated solely on 
the fact that the decision of the court might have been dilTcrent or that reasonable men 
might differ as to its correctness. Nations arc considered to be c(iual, and with but few 
exceptions judgments of their courts of last resort arc considered to be and are accepted 
as just and proper. There is, therefore, a strong presumption in favor of their correct¬ 
ness, and a complainant who bases his grievance upon an alleged denial of justice by the 
courts assumes the obligation of establishing by clear evidence that the presumption does 
not apply to his ease. As a general proposition if the decision apj^ears to have been 
unjust and is shown to have been influenced by improper motives; if corruption of the 
court is shown to have existed; or if there w^as prejudice or discrimination against the 
alien because of his nationality or against aliens generally; or if there was unconscion¬ 
able delay by the court or other grave irregularities resulting in serious injustice; the 
foundation is laid for diplomatic representation or for international adjudication.” 5 
Mackworth, hitcrmitional Lju* 526-527. 

In its answ er of May 22, 1929 to the Preparatory Committee of the Conference for the 
fyodific.arion *»f International Law% the Department of State said: ‘‘Since national courts 
are not the final interpreter of international law and treaty rights, it follow s that inter¬ 
national responsibility may be based upon a failure of national courts properly to inter¬ 
pret international oldiirarions. . . . However, acts of inferior judges do not ordinarily 
render the State inrcrnarionally responsible when the claimant has failed to exhaust his 
legal means of redress by judicial appeals or otherwise. . . . The State is not responsible 
for errors of narional courts in the interpretation of municipal law-, in the aKsence of 
fraud, corruption, or wilful injustice, liarrmiy I'orhes d^ Co. (Gt. Britain) v. United 
States, Moore’s Arb., 2525"' League of Nations docimient 1929.V.10, pp. 10-11. 

The 'I'hird Committee of the Hague Codification Conference of 1930 adopted the 
follow ing article, which was nor acted upon by the Conference: 9. International 

responsibility is incurred b>' a State if damage is sustained by a foreigner as a result of 
the fact: (1) That a judicial decision, which is nor subject to appeal, is clearly incom¬ 
patible with the international obligations of the State; (2) That, in a manner incompatible 
w'ith the said obligations, the foreigner has been hindered by the judicial authorities in 
the exercise of his right to pursue judicial remedies or has encountered in the proceed¬ 
ings unjiLsrifiable obstacles or delays implying a refusal to do justice. The claim against 
the State must he lodged not later than two years after the judicial decision has been 
given, unless it is proved that special reasons exist w^hich justify extension of this 
period.” Leaf^ue of Nations document 1930.V.17, p. 237. 

States have been held liable for the injuries to aliens committed by executive authori¬ 
ties even more readily than for those committed by the judiciary. Thus Assistant So¬ 
licitor Hackworth, speaking for the Department of State before the House Committee 
on Foreign Affairs, May 9, 1924 said: “Concerning liability under international law' 
for losses resulting from collisions caused by the negligence of public vessels: The 
Government of the United Stares in dealing with international claims involving damage 
to private citizens and private vessels caused by collisions with public vessels appears 
clearly to have committed itself to the principle that a nation is responsible for such 
damage.” 5 Hackw^orth, Digest of International Lav: 476. “Indemnities have likewise 
been paid on account of injuries or damages caused by other public vehicles, such as air¬ 
planes and trucks.” (ibid.^ 477). 

Great Britain presented to the Anglo-American Tribunal under the agreement of 
August 18,1910 a claim for damages for wrongful seizure of a British vessel by American 
customs officials for alleged infraction of law. The condemnation of the vessel by the 
District Court of Alaska was reversed by the Circuit Court of Appeals, which found 

tice (1938); Spiegel, “Origin and Development of Denial of Justice,” 32 Am. /. hitU L. 63 (1938); 
Irizzarry y Puente, “ 'Denial of Justice’ (Concept in Latin America,” 43 Mich, L. Rev. 383 (1944). 
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rlmt there liail been ii<» infraction of law. (j’iving an award of $48,000, with interest, tlic 
tribunal said: “I'he gocul faith ami fair conduct of the officers of the iMrvjin arc unques¬ 
tionable, but though this may be taken intt) account as an explanation given by the same 
officers to their (iovernment, it can not (»peratc to prevent their action being an crn»r 
in judgment for which the Covernment of the Ihiited States is liable to a foreign 
( Government. . . . 

“Since in this case tlieic was no doubt as to the circumstances of fact under which 
the seizure took place, but, according to the Unitcil States contention, some possible 
doubt as to the application of the Statutes, their application was made by the United 
States naval authorities at the risk of their Government, and since it has been decided 
by the United States judicial authorities that this apjilication was wrong, liability clearly 
arises.'’ 77.ie Coquitlam, Nielsen s Relwrt, 445, 449-450. 

In the Quintanilla case (Mcxic<i v. United States), the General (Jlainis Commission 
between Mexicd and the United States held the United States liable to pa>' .Mexico 
$2000 when it was sliown that a Mexican national was arrested in l’e\a.s, taken by a 
deputy sheriff and his c<»mpanion in an auto, and was not seen again until his corpse 
was found by the roadside. I he deputy sheriff and his companion were arre.sted but 
released on bail and no action taken against them other than cancellation of the deputy’s 
appointment. 1 he Commission said: “Jhc United States (lovcrnment never reported 
w'hat this deput>’ sheriff did w ith (Quintanilla alter he had taken him under custody. . . . 
1 he deputy .sheriff may have changed his mind and set him at liberty, and after that 
Quintanilla ma>' have been murdered by an unkm)wn j^erson. An enemy of Quintanilla 
may have come up and taken him frt»m the car. "f he companion t>f the deputy sheriff, 
who was not an otficial, may have killed Quintanilla; or the two custodians may have 
acted in self-defense. 1 he United States Government has been silent on all of this. . . . 
The first qucsti(ui before this Coniinis.sion, therefore, is whether under international law 
these circumstances pre.seiu a case for w’hich a Government must be held liable. 

“The (;!ommission does not hesitate to answer in ihe aHirniativc. ‘I'hc most notable 
parallel in international law relates to war prisoners, hostages, ami interned members 
of a belliprcnt army and navy. It would be g<iing too far to pretend that a Govern¬ 
ment taking into its custody either war prisoners or hostages or interned soldiers is 
respomible for everything which may happen to them; but tlicre can be n(» reasonable 
doubt t hat it may be called to account for them, that it is obligated to account for them, 
and that under international law' it can nut exculpate itself by merely stating that it 
took these men into custody and that thereafter they have disappeared without leaving 
any trace. . . . I'he case before the (Jommission is analogt)us. A foreigner is taken into 
custody by a State official. It w'ould go too far to hold that the Cjovernment is liable 
for everything w hich may befall him. But it has to account for him. ITe Government 
can be held liable if it is proven that it has treated him cruelly, harshly, unlawfully; so 
much the more is it lialilc if it can .say only that it took him into custody — either in 
jail or in some other place and form — and that it ignores wdiat happened to him. 

... T he Commission holds, therefore, that under international law and under Article 
1 of the Convention of September 8, 1923, the respondent Government is liable for the 
damages originating in this act of a State official and resulting in injustice.” General 
Claims Conimission, U.S. and Mexico, Opiniom of Commissioners (1927), p. 136. 

In holding the United States liable for the wh(de of the losses suffered by British 
subjects as the result of looting by inemliers of the Chinese crew of the American naval 
supply ship Zaftro, and other unknown wrongdoers, in Cavite, Philippine Islands, in 1898, 
the Anglo-American rribuna! iindcT the agreement <ff 1910 said: “It is well settled that we 
must distinguish between soliliers or sailors under the command of officers, on the 
one hand, and, on the other hand, bodies <»f straggling and marauding soldiers nt»t under 
the command of an officer, or marauding sailors nor under command or control of offi¬ 
cers-But it is not necessary that an officer be on the very spot. In Donou^rho^s Case, 

3 Moore, International Arbitrations, 3012, a Mexican magistrate called out a posse to 
enforce an order; but no responsible person was put in charge and the ‘posse’ became 
a mob so that damage to foreigners resulted. The Mexican Government was held liable. 

... In Jeanneaud's case, 3 Moore, International Arbitrations, 3001, a cotton gin belonging 
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to neutrals was burned l)y volunteer soldiers who were in a state of excitement after a 
battle. The officers did not use the ordinary means of military discipline to prevent it, 
and their government w^as held liable.... 

“In the case before us, we think the officers were not actually present at the houses 
when the looting was done. . . . To let this crew gf» ashore where these houses were, 
with no one in charge of them, at a time when plunder and pillage were certain — and 
plunder and pillage l)y the Filipinos had been observed b)*^ all the officers — seems to us 
to have been highly culpable. 

“It was said in argument that a government is not responsible for w^hat its sailors do 
when on shore leave. But we can not agree that letting this Chinese crew go ashore 
uncontrolled at the time and i)Iacc in question was like allowing shore leave to sailors 
in a policed ptirt where social f)rdcr is maintained by the ordinary agencies of govern¬ 
ment. Here the Spaniards had evacuated Cavite, and no one was in control except as 
the Navy controlled its ow'n men. . . . 

''We think it clear that nor all of the damage was done by the Chinese crew^ of the 
y.afiro. The evidence indicates that an unasccrtainable part was done by Filipino insur¬ 
gents, and makes it likely that some part was done by the Chinese employees of the 
company. But we do not consider that the burden is on Great Britain to prove exactly 
what items of damage are chargeable to the 7.afiro. As the Chinese crew of the Zafiro 
arc shown to have participated to a substantial extent and the part chargeable to un¬ 
known wrongdoers can not be identified, we are constrained to hold the United States 
liable for the whole.” Niehen^s Report, 578, 583-585. 

Though there has at times been an attempt^* to distinguish between the responsibility 
of a stare for the acts of its “higher authorities,” and its liability for acts of “minor 
(dficials” onl}' when justice is denied to the alien aflFected, it does not seem that this line 
can be satisfactorily drawn in many eases. The requirement for evhaiistion of local 
remedies may come into play more frequently in the ease of minor officials, where 
such remedies may more often exist and be of real value.-® 

In the ease of WillLw? Tf'j.v (United States v. Mexico) before the General Claims 
Commission of 1023, it appeared that in 1904 the Alcalde of Aguacaliente, one Torres, 
pointed his pistol at ^^'av^ the American superintendent of a mescal works, and threat¬ 
ened to shoot him for nc»r saluting with proper respect due an official. Torres thereafter 
<»rdered two Mexicans to bring Way to him; when W’ay’s cook attempted to prevent 
the “arrest” of ^^"ay, one of these Mexicans shot the cook and then shot and killed Way, 
though Wav implored him nor to shoot and said he would go to the Alcalde. Allowing 
an award tif $8000 for this killing, the Commission unanimously said: “to attempt by 
some classification to make a distinction between ‘minor’ officials and other kinds of 
r)fficials must obviously at times involve practical difficulties. . . . 

“It is believed to be a sound principle that, when misconduct on the part of persons 
concerned witli the discharge of governmental functions, whatever their precise status 
may be under domestic law, results in a failure of a nation to live up to its obligations 
under international law, the delinquency on the part of such persons is a misfortune 
for which the nation must bear the responsibility. 

“Tt appears from the record that the Alcalde of Aguacaliente dc Baca exercised cer¬ 
tain judicial functions. He is classified under the Code of Criminal Procedure of Sinaloa 
as a part of the ‘iudicial police.’ Under international law a nation has responsibilitx' 
for the conduct of judicial officers. Howxver, there arc certain other broad principles 
w ith respect to personal rights which appear applicable to the present ease. These prin¬ 
ciples are recognized by the laws of Mexico, the laws of the United States and under 
the laws of civilized countries generally, and als<» under international law. There must 
be some ground for depriving a person of his liberty. He is entitled to be informed 
of the charge against him if he is arrested on a warrant. Gross mistreatment in connec¬ 
tion with arrest and imprisonment is not tolerated, and it has been condemned by inter¬ 
national tribunals. It seems scarcely to be necc.ssary to say that guarantees of this nature 

-®Sce Harvard Research in International Law, “Responsibility of States,” Art. 7, 23 /. 

ImH L,, spec, supp, 131, 157 (1929). 

2® Sec p. 527 iwfrj. 
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were violated when the Alcalde, who ... had authority to issue proper warrants, issued 
a void warrant... stating no charge, and directed the execution of that so-called warrant 
by armed men who killed a cultured and inoffensive man, who evidently had semght 
to avoid trouble with the Alcalde. For this tragic violation of personal rights secured 
by Mexican law and by international law, it is proper to award an indemnity in favor 
of the claimants.” General (Claims Coniinission, Opmiojis of Cof/miissiotiers (192^^), 
94, 105-106. 


UNITED STALES (NOYES) v. PANAMA 

General Claims Arbitration, 1935 (Van llceckeren, P. C.; Root; Alfaro) 

Hunt's Report 155, 190 

In this case .i claim is made against the Republic of Panama by the United States 
of America on behalf of Walter A. Noyes, w ho w'as f)orn, and has over remained, 
an American citizen. The sum of $1,683 is claimed as an indemnity for the personal 
injuries and property losses sustained by Mr. Noyes through the attacks made upon 
him on June 19, 1927, in, and in the neighborhood of, the village of Juan Diaz, 
situated not far from Panama Cary. l*iie claim is based upon an alleged failure to 
provide to the claimant adequate police protection, to exercise due diligence in 
the maintenance of order and to take adequate measures to apprehend and punish 
the aggressors. . . . 

1 he village of Juan Diaz has only a small population, but on June 19, 1927, sev¬ 
eral hundreds of adherents of the party then in control of the Government had 
gathered there for a meeting. I'he police on the spot had not l)ccn increased for the 
occasion; it consisted of the usual three policemen stationed there. In the course 
of the day the authorities in Panama City learned that the crowd in Juan Diaz had 
become unruly under the influence of liquor. T he chief of the police, General 
Pretelt, thereupon drove thither xvith reinforcements. . . . 

At about 3 p.m. the ckiimnnt passed through the village in his automobile, on his 
return to Panama City from a trip to the Tapia River bridge. In the center of the 
village a crowd blocked the road and Mr. Noyes stopped and sounded his horn, 
whereupon the crowd slowdy opened. Whilst he W’as progressing very slowly 
through it, he had to stop again, because somebody lurched against the car and fell 
upon the running-board. Thereupon members of the crowd smashed the w indow s 
of the car and attacked Air. Noyes, who was stal)bed in the wTist and hurt by 
fragments of glass. A police officer w ho had been giving orders that gangway 
should be made for the automobile, but w-ho had nor before been al)Ic to reach 
the car, then sprang upon the running-board and remained there, protecting the 
claimant and urging him to get away as quickly as possible. He remained wdth 
Mr. Noyes, until the latter had got clear of the crowd. At some distance from 
Juan Diaz the claimant w as further attacked by members of the .same crowd, who 
pursued him in a bus and wdio forced him to drive his car off the road and into 
a ditch. He w'as then rescued by General Pretelt who, having come from the 
opposite direction, had, after reaching the plaza of the village, returned upon his 
way in order to protect Air. Noyes against his pursuers. 

The facts related above show' that in both instances the police mo.st actively pro¬ 
tected the claimant against his assailants and that in the .second instance the protec¬ 
tion was due to the fact, that the authorities .sent reinforcements from Panami City 
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upon learning that the conditions in Juan Diaz rendered assistance necessary. The 
contention of the American Agent however is, that the Panamanian Government 
incurred a liability under international ]aw% because its officials had not taken the 
precaution of increasing for that day the police force at Juan Diaz, although they 
knew some time in advance that the meeting would assemble there. 

The mere fact that an alien has suffered at the hands of private persons an aggres¬ 
sion, which could have been averted by the presence of a sufficient police force 
on the spot, docs not make a government liable for damages under international law. 
There must be showm special circumstances from which the responsibility of the 
authorities arises: either their behavior in connection with the particular occur¬ 
rence, or a general failure to comply with their duty to maintain order, to prevent 
crimes or to prosecute and punish criminals. 

There were no such circumstances in the present case. Accordingly a lack of 
protection has nor been cstal)lishcd. 

The claim is also leased upon the failure of the Panamanian authorities to prose¬ 
cute the perpetrators of the aggressions upon the claimant. It is a fact that no 
prosecutions were instituted. T aking into account however the conditions under 
which the events had taken place, the Commission cannot conclude to a liability 
of the Panamanian Government in this respect. 

The claim is disallo'ioed. 


UNITED MEXICAN STV\TT:S (MALLEN) v. UNITED SPATES 
(icMieral Claims Commissitui, 1927. Otunions uf Covrmissiavers (1927), p. 254 

[T his claim l)y Mexico on behalf of a Mexican national, who had been Mexican 
consul at El Paso since 1895, was based on two assaults on ("onsul Mallen by one 
Juan Franco, an American deputy con.stable of Mexican origin, on August 25 and 
October 13, 1907. Mallcn was severely injured in the second assault.] 

Van \"om.f.nhovi n, Presiding Oumnissioncr: 

4. T he evidence as to the first assault on Cciusul Mallen by Depiitv' Constable 
Franco, though unsatisfactory as to its details, clearly indicates a malevolent and 
unlawful act of a private individual w ho happened to be an official; not the act of 
an official. On Sunday night, August 25, 1907, in a street of El Paso, the deputy 
constable saw Consul Alallen, for whom evidently he had a profound aversion; 
pronounced to bystanders in uncouth language his intention to “get” and to “kill” 
that fellow; walked up to Mallen some five minutes later, and either slapped him 
in the face or knocked his hat off, possibly after having said some words in Spanish. 
Another policeman or a private citizen, Powers, was cither called by telephone or 
happened to notice the event, and took Franco away. From Ciudad Juarez Mallen 
wired to Mexico City that he had been the victim of an attempt to shoot him 
with a pistol; but the evidence docs not support that contention. Franco was prose¬ 
cuted before the County Court at El Paso and fined the next day $5 on account 
of disturbing the peace; the fine apparently has been paid. Mallen had intentionally 
abstained from submitting any complaint and from being present at the arraign¬ 
ment. 

5. Direct responsibility of the United States for this first assault has not been 
alleged. Denial of justice is alleged, on the ground that the court treated an at- 
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tempt to kill Mallen as a mere disturbance of the peace. Since the occurrence was 
submitted to the police court without any tcstinioiiy on the part of Mallen himself, 
it is difficult to see how the court could have deemed it a dangerous attack of 
importance. Mallen at this time had no reason to suspect Franco of lying in wait 
for him in order to revenge the fact (of wliich Mallen was innocent) of the non- 
extradition by Mexico of a man w ho had been suspected of being the murderer of 
Franco’s brother-in-law. l .ack of protection during this occurrence can not be 
maintained; the second policeman, or the private citizen, did all that w'as necessary, 
and the incident was closed. On the other hand, it w ould seem (juite unsatisfactory 
that a deputy constable, after disturbing the peace he was appointed to protect, w as 
— as far as the record shows — neither punished in an\' disciplinary way, nor 
warned that he would be discltarged as soon as a thing of this type happened again. 
The circumstance that within tw o months Franco, using the very same uncouth 
w'ords to show his aversion f<ir Mallen, availed himself of another opportunity to 
‘‘get” Mallen, this second rime misusing his official capacity, shows how' impru¬ 
dently and improperly the authorities acted in maintaining such a man, without 
any preventive nteasure, in a position in whiclt he might easily cause great harm 
to peaceful residents. Alallen not long aticr August 25, 1907, applied to the county 
attorney at El Faso in order to inquire whether he was authorized to carry a {)istol. 
The authorities of 'Eexas therefore shouKI have realized the risks they incurred by 
maintaining Franco in office and by nor protecting Mallen from violence at the 
hands of Franco, and they must bear the full responsibility for their action. 

6. Tlie question has been raised w hether consuls arc entitled to a ‘‘special pro¬ 
tection” for their persons. 1 he answer depends upon the meaning given these two 
words. If they sliould indicate that, apart from prerogatives extended to consuls 
cither by treaty or by unw ritten hnv, the Covemment of their temporary residence 
is bound to grant them other i)rcrogarives not enjoj ed b\' common residents (he it 
citizens or aliens), the answer is in the negative. But if “special protection” means 
that in executing the laws of the country, especially those concerning police and 
penal law, the CioverTiment should realize that foreign Ciox ernments arc sensitive 
regarding the treatment accorded their representatives, and that therefore the 
Government of the coiviirs residence should exercise greater vigilance in respect 
to their security and safety, the answer as evidently shall be in the affirmative. 
Many penal codes contain special provisifHts regarding special felonies committed 
as against foreign diplomats; nobody will contend that such provisions exhaust the 
care which the Go\’ermnenr of their residence is hound to observe regarding their 
security and welfare. In this sense one might even say that in countries wffierc the 
treatment accorded citizens l)y their f»wn authorities is somewhat lax, a “special 
protection” should be extended to foreigners on tlie ground that their Governments 
will nor he satisfied w ith the excuse that they ha\ c been treated as nationals would 
have been. ... In this second sense President Fillmore of the United States, in 
his annual message of December 2, J85I, rightly said: “Alinisters and Consuls of 
foreign nations arc the means and agents of communication between us and those 
nations, and it is of the utmost importance that w hile residing in the country they 
should feel a perfect security so long as they faithfully discharge their respective 
duties and are guilty of no violation of our laws. . . . Ambassadors, public minis¬ 
ters, and consuls, charged wdth friendly national intercourse, arc objects of espe¬ 
cial respect and protection, each according to the rights belonging to his rank and 
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station.” (VI Moore, Digest 813.) In this second sense it was rightlv stated by the 
Committee of Jurists appointed by the League of Nations on the Corfu difficulties, 
in a report adopted on March 13, 1924: “The recognized public character of a 
foreigner and the circumstances in which he is present in its territory, entail upon 
the State a corresponding duty of special vigilance on his behalf.” {Avtericaii Jour- 
val of Iviernatioual Lav: 18, 1924, p. 543.) . . . 

7. 1 he second assault, October 13, 1907, happened on a Sunday afternoon in a 
street car moving from Ciudad Juarez, Chihuahua, Mexico, across the river to 
the adjoining citj' of El Paso, Eexas, U.S.A. Franco starting from a house at the 
Mexican side saw Mallcn c>n the car, boarded the back platform, and told the con¬ 
ductor that as soon as they would be on the I'cxas side he would “get” this man. 
Once the car was in the United Stares, Franco walked up from behind Mallen who 
was seated in the front of the car, violently struck him with his fist on the right 
side of the head so that the left side was bumped against the door or the window 
(w hich rendered Mallcn unconscious tor a moment), w ent on striking him several 
more liard blows, even while he was on the lloor, drew' his pistol, drove Mallen at 
the point of it to the rear of the car, made the car stop a little later, and then took 
Mallcn, his face all covered with blood, to the El Paso county jail. ... It is essential 
to state that the w hole act was of a most savage, brutal and humiliating character. 
It is also essential to note that both Governments crnisider Franco’s acts as the acts 
of an official on duty (though he came from the Mexican side), and that the evi¬ 
dence establishes his slu)W'ing his badge to assert his official Ci.pacity. Franco 
could not have taken Mallen to jail if he had not been acting as a police officer. 
Though his act w ould seem to have been a private act of revenge which w^as dis¬ 
guised, once the first thirst of revenge had been satisfied, as an official act of arrest, 
the act as a w hole can only be considered as the act of an official. . . . 

9. Hierc can be no doubt as to liabilit\^ on the part of American authorities for 
this second assault on Mallcn by an American official. The American .Agency, in 
the conclusion of its reply brief, stares: “The Agent of the L'nited States does not 
contend that this Government is w ithout responsibility in this matter. An ‘official 
or other’ acting in a l)road sense for the United States w as by an American jury, 
in the language of the treaty, found to have perpetrated an ‘injustice’ upon Mr. 
Mallen. I'his circumstance is properly resented by Mexicf>.” A memorandum 
emanating from the American State Department, dated Februarv 26, 1913, and 
filed among the evidence, concludes by stating that, if Mallcn’s allegations arc not 
refuted, “it would be incumbent cither upon the State of Texas or on the National 
Government to accord him reparation for his injuries.” Franco w^as acting for the 
State of Texas as assistant of a State official, and w hereas the State Department at 
Washington wms active in respect to this claim it w as the government of the State 
of I'cxas wdiich was negligent and careless. How ever, as this Commission has had 
occasion to point out more than once, acts of authorities of Texas may, under the 
Omvention of September 8, 1923, give rise to claims against the United States and 
claims may be predicated on such acts. 

10. The second assault was tried before the County Court at El Paso on Novem¬ 
ber 7-9, 1907, and Franco was fined JlOO for aggravated assault and battery re¬ 
sulting in w’ounds whicli w^ere not serious. The injuries sustained by Mallen were 
demonstrated before the court as not being at the time of a serious nature, though 
they might have been dangertius, aiul the court in its instruction to the jniy in- 
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chided a statement that “the evidence of bodily injury, inflicted upon francisco 
Mallen by the defendant Juan Franco, does not show the injury to be of that serious 
character to warrant a conviction of aggravated assault” on that ground. Undei 
these circumstances a fine of $100, being within the limits of the penal law, can not 
l)e said to represent a denial of justice merely because of its moderate amount. 

11. Has that second fine plus the cost of the prosecution ($51.75) been paid? 
Mexico denies it, and there is no evidence to the contrary, except Franco's own 
affidavit of December 22, 1010, that he paid $95, which would mean a part only 
of the fine and costs. I'hc county auditor at K1 Paso established on January 8, 1926, 
that Franco had given a bond for the sum of $151.75, but that “no record appears 
of any payments ever having been made on said Convict Bond.” It therefore should 
be assumed that the second line has not been paid. The .sentence moreover read 
that, if the sum was not fully paid, Franco should be committed to the county jail. 
It was for the United Stares to show that he has been committed to jail. Punish¬ 
ment without execution of the penalty constitutes a basis for assuming a denial 
of justice. 

12. Lack of protection on the part of the Texas authorities lies in the fact that 
so dangerous an official as Franco, after having had his appointment as deputy con¬ 
stable cancelled on October 14, 1907, was reappointed shortly nfterwartls, at any 
rate before March 4, 1908, this time as deputy sheriff. This reappointment means 
lack of protection in so serious a form that it antounts to a challenge; it is exactly 
the reverse from that protection due to all peaceful residents, whether aliens or 
nationals. Instead of providing the Mexican consul with that security for his per¬ 
son which, according to the quotation frtnn President Fillmore given in paragraph 
6 of this opinion, is indispensable to permit a consul to perform his task, it would 
have exposed him to daily danger if he had stayed at LI Paso. . . . 

14. When accepting as the basis for an award, in so far as compensator}' damages 
are concerned, the physical injuries inflicted upon .Mallen on October 13, 1907, 
onlv tho.se damages can be considered as l(»sscs or tlamages caused by Franco wiiich 
are direct results of the occurrence. While recognizing that an amount should be 
added as satisfaction for indignity suffered, for lack of protection, and for denial 
of justice, as established heretofore, account should be taken of the fact that very 
high sums claimed or paid in order to uphold the consular dignity related either to 
circumstances in W’hich the nation's honor was involved, or to consuls in backward 
countries where their position approaches that of the diplomat. The Permanent 
Court of Arbitration at I'hc Hague in its aw^ard of .May 22, 1909, in the case of the 
deserters at Casablanca twice mentioned “the prestige of the consular authority” or 
“the consular prestige,” l)ut especially w ith reference to conditions in Morocco as 
they were before France established its protectorate. 

15. Taking all these considerations into account, it would seem that an aw'ard 
may properly be made in the amount of $18,000 without interest. 


Note 

In omitted portions of the opinion the Comiiiission dealt w'itli the question <»f proof 
of damages, and expressed the view that the Mexican claim on behalf of Mallen did not 
fail merely because of exaggerations and niisreprc.scntations of fact in Mallen’s state¬ 
ments. Nielsen, United States Coniniissioiicr, concurred in a separate opinion. Mac- 
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Gregor, Mexican Ccniimissioncr, dissented solely on the ground of failure ro allow 
additional damages for Mallcn’s loss of hearing, wliich the majoriry did not find proved 
to have been caused by Franco’s assault. 

So far as concerns the United Stares responsibility for 1 exas otficial’s act, note that 
the Harvard Research in International Law, “Responsibility of States,” asserted in 
Article 3 of its draft convention that; “A slate is not relieved of responsibility because 
an injury to an alien is attributable ro one of its political subdivisions, regardless of the 
extent to which the national governinent, according to its constitution, has control of 
the subdivision.” 23 Am, /. InCl /.. Sikc, Supp, 145 (1929). However tliis was qualified 
by Article 8, saying rliat the state is not responsible for nonpcrformancx of a contractual 
obligation of a political subdivision, in the absence of a denial of justice. Id. at 168. 
Sec, generally, 5 1 lack worth, Intervatiotml haiD 593. 


UNITED SI A I LS (I.AURA B. JANES) v. MEXICO 

(ieiuM'al Claims Commission, 1926. Opinions of Commissioners^ 1927, p. 108 

\'an VoLT.r.Nni)vr:N, Presiding Commissioner, and AlAcGuKCioit, Mexican Com¬ 
missioner fNTFLSF.v, U.S. Commissioner, concurring in award but with separate 
statement]: 

1. Claim is made by the United States of America in thi.s case for lo.sscs and 
damages amounting to $25,000.00, which it is alleged in the Alcmorial were “suf¬ 
fered on account of t lie murder, on or about July 10, 1918, at a mine near El Tigre, 
Sonora, Mexico, of Byron Lverett Janes,” an American citizen. . . . 

3. Byron Everett Janes, for some time prior to and until the tine of his death 
on July 10, 1918, w as Superintendent of Mines for the El Tigre Mining Company 
at El Tigre. On or about July 10, 1918, he w'as dclibcratcl>' shot and killed at this 
place by Pedro Carbajal, a former employee of the .Mining Company who had been 
discharged. 'Fhe killing took place in the view' of many persons resident in the 
vicinity of the coinpan\'s oflice. The local police Comisario w as informed of Janes’ 
death w'ithin five minutes of the ctunmission of the crime and arrived soon there¬ 
after at the place w here the shooting occurred. He delnx cd for half an hour in 
assembling his policemen ami insisted that they should be mounted. The El Tigre 
Mining Company furnished the necessary animals and the posse, after the lapse of 
more than an hour from the time of the shooting, started in pursuit of Carbajal, 
who had dcparrcil on ftiot. ’Flie posse failed to apprehend the fugitive. Carbajal 
remained at a ranch six miles south of El Tigre for a w eek following the shooting, 
and it wms rumored at El Eigre that he came to that place on tw o occasions during 
his stay at the ranch. Siib.sequently infonnation was received rliat Carbajal w-as at a 
mescal plant near Carri/al, about scvcnt>'-five miles south of El Tigre. This in¬ 
formation was communicated to Mexican civil and military authorities, w ho failed 
to take any steps to apprehend Carbajal, until the El Tigre Mining Company offered 
a reward, whereupon a local military commander w as induced to send a small de¬ 
tachment to Carri/al, which, upon its return, reported that Carbajal had been in 
this locality hut had left before the arrival of the detachment, and that it was 
therefore impossible ro apprehend him. 

4. It is alleged in tlie Memorial that the Alexicaji aurhorities took no proper 
steps to apprehend and punish Carbajal; that such efforts as were made were lax 
and inadcijiiatc; that if prompt and immediate action had been taken on one occa¬ 
sion there is reason to believe that the authorities would have been successful; 
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that It was only after a money reward for the capture of Carbajal had been offered 
that some dilatory steps were taken to apprehend him in a nearby town where 
he was staying.. . . 

10. Doubtless the evidence accompanying the Alemorial of the United States 
furnishes accurate information with regard to the killing of Janes, and with regard 
to the preliminary steps taken looking to the apprehension of Carbajal. The evi¬ 
dence on this first-mentioned point is subsrantiallx^ the same as that given by wit¬ 
nesses w hose statements are recorded in the record of judicial proceedings accom 
pan\ ing the Answer. W'ith respect to these preliminary steps, we feel justified 
in reaching the conclusion that they Avere inefficient and dilatory. From an exami¬ 
nation of the evidence on this point accompanying the Memorial, and more par 
ticularly from an examination of the records produced by the .Mexican Ciovern 
ment, we are constrained to reach the conclusion that there w as clearly such a 
failure on the part of the Mexican authorities to take prompt and efficient action 
to apprehend the sla\’er as to warrant an aw'ard of indemnity. . . . 

17. (Carbajal, the person who killed Janes, was well known in the community 
where the killing took place. Numerous persons w itnessed the deed. The slax er, 
after killing his victim, left on foot, rherc is c\ idence tliat a Mexican police magis 
rrate xvas informed of the shooting wnthin five minutes after it took place. The 
official records with regard to the action taken to apprehend and punish the sla\ er 
speak for themselves, f’.ight \ ears have elapsed since tlie murder, and it iloes not 
appear from the records that Carbajal has been apprehended at this lime. Our con¬ 
clusions tf) the eti'cct that the Alexican aurlu)nries did not take f>roper steps to 
apprehend and punish the slayer of Janes is based on the record before us consisting 
of evidence prodticed by both Governments. . . . 

19. The liability of the Alexican Ciovernment l)elng staled there remains to l»e 
determined for w hat they are liable and to what amount. At times international 
awards have held that, if a State shows serious lack of diligence in apprehending 
and/or punishing culprit.s, its liability is a derivative liability, assuming the char 
acter of some kind of complicity with the perpetrator himself and rendering the 
State responsible for the very consequences of the imlividuaPs misdemeanor. Opin 
ions to this effect arc to be found in tlic international awards in the Riidcii & Crmh 
paiiy case (.Moore 1655; under the Convention of Dcceml)cr 4, 1868), in the 
Cotcsv:orth & Pou^ell case (Moore, 2053, 2082, 2085; under the Convention of 
December 14, 1872) and in the KovalUus and Hcdlund cases (Ralston, Venezuelan 
Arbitrations of 190S, p. 953), separate opinions of seennngly the same tendency 
being expressed in the cases of l)c Brissot ct aL (Moore, 2968, 2969; under the 
Convention of December 5, 1885). The reasons upon which such finding of com 
plicity is usually based in cases in which a Ciovernment could not possibly have 
prevented the crime, is that the lumpunishmcnr must be deemed to disck)se some 
kind of approval of what has occurred, especially so if the Government has per¬ 
mitted the guilty parties to escape or has remitted the punishment b)^ granting 
cither pardon or amnesty. 

20. A reasoning based on })i esumed complicity may have some sound foundation 
in cases of nonprevention where a government knows of an intended injurious 
crime, might have averted it, but for some rcasi n constituting its liability did not 
do so. I'he present case is different; it is one of non repression. Nobody contends 
either that tlie .Mexican Government might have prevented the murder of Janes. 
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or that it acted in any other form of connivance with the imirdercr. The interna¬ 
tional delinquency in this case is one of its own specific type, separate from the 
private delinquency of the culprit. T he culprit is lial)le for having killed or mur¬ 
dered an American national; the Governmenr is liable for not having measured up 
to its duty of diligently prosecuting and propei ly punishing the offender. The 
culprit has trangressed the penal code of his coiintr\; the State, so far from having 
transgressed its own penal code (which perhaps not even is applicable to it), has 
transgressed a provision of international law as to State duties. 'Llie culprit can not 
be sentenced in criminal or civil procedure unless his guilt or intention in causing 
the victim’s death is proven; the (Government can be sentenced once the nonper¬ 
formance of its judicial duty is proven to amount to an international delinquency, 
the theories on guilt or intention in criminal and civil law not being applicable here, 
riic damage caused by the culprit is the damage caused to Janes’ relatives by Janes’ 
death; the damage caused by the (iovermnent s negligence is the damage resulting 
from the non-punishmciu of the murderer. If the murderer had not committed his 
delinquency — if he had not slain Janes — Janes (l)ur for other occurrences) would 
still be alive and earning the livelihood for his family; if the CGox ernment had not 
committed its delinquency — if it had apprehended and punished Carbajal — 
Janes’ famil\’ would ha\'e been spared indignant neglect and would have had an 
opportunity of subjecting the murderer to a civil suit. Itycn if the non-punishment 
were conceived as some kind of approval — which in the Commission’s view is 
doubtful —still approving of a crime has never been deemed identical with being 
ail accomplice to that crime; and even if nonpunishinent of a riairdercr really 
amoiiiued to complicity in the murder, still it is not permissible to treat this deriva¬ 
tive and remote liability not as an attenuate form of responsibility, but as just as 
serious as if the Government had perpetrated the killing with its own hands. I'he 
results of the old conception arc unsatisfactory in two directions. If the murdered 
man had been poor, or if, in a material sense, his death had meant little to his rela¬ 
tives, the satisfaction given these relatives should be confined to a small sum, though 
tlie grief and the indignity sulTcrcd may have been great. On the other hand; if 
the old thcor\’ is sustained and adhered to, it \\ onld, in cases like the present one, 
be to rlie pecuniary benelit of a widow and her children if a Ciovernment did not 
measure up to its international duty of providing justice, because in such a case 
the (j’ovcriiment would repair the pecuniary damage caused by the killing, whereas 
she practically never would have obtained such reparation if the State had suc¬ 
ceeded in apprcliending and punishing the culprit. 

21. It can not surprise, therefore, that both international tribunals and Govern¬ 
ments more than once took a different view, or at least abstained from sustaining 
the first view. I hc Commission is not aware of an international award in which 
the distinction has been set forth with clearnc.ss. But the Commission is aware of 
more than one award and governmental interposition which, in allowing or claim¬ 
ing damages in connection with nonpunishment of a wrongdoer, abstained from 
linking up the amount of these damages with the loss caused by the act of the indi¬ 
vidual. In the Glc 7 m case (Moore 3138; under the Convention of July 4, 1868) the 
amount of damages was not connected with any assumption of complicity. In the 
Leuz case the Government of the United States, on account of nonpunishment of 
the culprits, only claimed “a reasonable indemnity” (March 25, 1899; Moore, 
Digest VI 794). In the Renton case the same Government for the same reason at 
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the same date pleaded “gross negligence, if not complicity” — therefore leaving 
the assumption of complicity doubtful — and claimed a lump sum “for the murder 
of Renton and the failure promptly to apprehend and adequately punish the offend¬ 
ers,” a position indicating that the Government did not consider the nonpunish¬ 
ment to be identical w'ith the murder (Moore, Digest VI 794). Mr. Hyde, inter¬ 
preting the policy in this respect of the Covcrninenr of the United States, says: 
“The amouiir of the indemnity requested and obtained appears, at times, to have 
been out of proportion to the pecuniary loss sustained by the victims or their 
dependents in consequence of the laches of the territorial sovereign^* (Hvde I, 
p.515).... 

22. The answer to the question, which of the two views should l:»e accepted as 
consistent with international law in its present status, would seem to be suggested 
by the fact that here we have before us a case of denial of justice, which, but for 
some convincingly logical reason, should be judged in the same manner as any 
other case of the same categor>'. Denial of justice, in its l^roader sense, may cover 
even acts of the executive and the legislative; in cases of improper governmental 
action of this type, a nation is never held to be lial)le for an\ thing else than the 
damage caused by wliat the executive or legislative committed or omitted itself. 
In cases of denial of justice in its narrower sense, Governments again are held re¬ 
sponsible exxlusively for wliat they commit or omit themselves. Only in the c\ ent 
of one type of denial of justice, the present one, a State would be liable not for what 
it committed or omitted itself, but for what an individual did. Such an exception 
to the general rule is not admissible but for convincing reasons. 'I'hesc reasons, as 
far as the Commission knows, never were given. One reason doubtless lies in the 
well-known tendency of Governments (H\clc, I, p. 515; Ralstt»n, 1926, p. 267) to 
claim exaggerated reparations for nonpunishment of wrongdoers, a tendency which 
found its most promising help in a thcor\' advocating that the negligent State had to 
make good all of the damage caused by the crime itself. But since international 
delinquencies have been recognized next to individual delinquencies, since damages 
for denial of justice have been assessed by international tribunals in many otlier 
forms, and since exaggerated claims from one Cio\ ernmenr as against another have 
been repeatedly softened down as a consequence of arbitral methods, it would seem 
time to throw off the doctrine daring from the end (d’ tlie eighteenth century, and 
return ro reality. 

23. Once this old theory, liowcvcr, is thrown off, we should take care not to go 
to the opposite extreme. It would sccin a fallacy to sustain that, if in case of non- 
punishment by the Governinent it is not liable for the crime itself, then it can onb 
be responsible, in a punitive way, to a sister Government, nor to a claimant. There 
again, the solution in other cases of improper governmental action shows the wav 
out. It shows that, apart from reparation or compensation for material losses, 
claimants always have been given substantial satisfaction for serious dereliction of 
duty on the part of a Go\ ernment; and this world-wide intcrnarional practice w;is 
before the Governments of the United States and Mexico when they framed the 
Convention concluded September 8, 1923. In the Davy case — a case, not of un¬ 
punished crime, but of inhuman treatment of a foreigner under the color of admin¬ 
istration of justice — the award rightly stated (Ralston, Venezuelan Arbitrations of 
1903, p. 412) that “there is left to the respondent Government only one way to 
signify ... its desire to remove the stain which rests upon its department of crimi¬ 
nal jurisprudence.” In the Maal case — a case of attack on a foreigner’s personal 
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dignity by officials—the award rightly stated (Ralston, Vcncznclan Arbitrations of 
1903j p. 916): “The only way in w hich there can be an expression of regret on 
the part of the Government and a discharge of its duty tow^ard the subject of a 
sovereign and a friendly State is by making an indemnity therefore in the w^ay of 
money compensation.” 'I he indignity done the relative of Janes by nonpunishment 
in the present case is, as that in other cases of improper governmental action, a 
damage directly caused to an individual by a Government. If this damage is differ¬ 
ent from the damage caused by the killing, it is quite as different from the wound¬ 
ing of the national honor and national feeling of the State of which the victim 
was a national. . . . 

25. As to the measure of such a damage caused by the delinquency of a gov¬ 
ernment, the nonpunishment, it may be readily granted that its computation is more 
difficult and uncertain than that of the damage caused by the killing itself. The two 
delinquencies l)cing different in their origin, character, and effect, the measure of 
damages for which the Government should be liable can not be computed by 
merely staring the damages caused by the private delinquency of Carbajal. But a 
computation of this character is not more difficult than computations in other 
cases of denial of justice such as illegal encroachment on one’s liberty, harsh treat¬ 
ment in jail, insults and menaces of prisoners, or even nonpunishment of the per¬ 
petrator of a crime which is not an attack on one’s property or one’s earning 
capacity, for instance a dangerous assault or an attack on one’s reputation and 
honor. Nor only the individual grief of the claimants should be taken into account, 
bur a reasonable and substantial redress should be made for the mistrust and lack 
of safety, resulting from the Government’s attitude. If the nonproseciition and 
nonpunishment of crimes (or of specific crimes) in a certain period and place 
occurs with rcgularin% such nonrepression may even assume the character of a 
nonprevention and be treated as such. One among the advantages of severing the 
Ciovernment’s dereliction of duty from the individuars crime is in that it grants an 
opportunity to rake into account several shades of denial of justice, more serious 
ones and lighter ones (no prosecution at all; prosecution and release; prosecution 
and light punishment; pnjsecution, punishment, and pardon), whereas the old 
system operates automatically and allows for tlie numerous forms of such a denial 
one amount only, that of full and total reparation. 

26. Giving careful consideration to all elements involved, the Commission holds 
that an amount of $12,000, w ithout interest, is not excessive as satisfaction for the 
personal damage caused the claimants by the nonapprehension and nonpunishment 
of the murderer of Janes.^^ 


Note 

In the Galvan case, Opinions (1927) p. 408, the same Commission aw^arded $10,000 
to the mother of a Mexican killed in Texas in 1921; although the American murderer 

Regarding the grent difliculty of obtaining fair and uniform methods of measuring damages 
in international claims cases, see 5 llackworth, Internatiunal I.aw 718-763; Whiteman, Damages 
in International I.aw (3 vols. 1937, 1943) ; ICagleton, "Measure of Damages in International Law " 
39 K<i/eL./. 52 (1929). 

•9 On this r\ pe of case, sec Rice, “State Responsibility for Failure to V'indicate the Public 
Peace,” 28 Aw. /. ////V L. 246 (1934): Bricrly, “Theory of Implied State Complicity in Inter¬ 
national Claims," 1928 Brit. V.B. Int'l L, 42; 5 Hackworth, International Law 546-555; Freeman. 
International Responsibility of States for Denial of Justice 367-391 (1938); 2 Hyde, International 
Law 941-946 (2d ed., 1945). 
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\v;is imniedijiuly arrested, the ease against him in 'Texas was cominiied from 1921 until 
1927 on one excuse or another. In the Massey ease, id. at 228, 21 Ajji. ]. Ivt^l L. 783 
(1927), Mexico was held liable to pay $15,000 xo the United States for the widow of an 
American t\ ho was killed in Mexico, on the ground that the killer escaped from a 
Mexican jail before trial with the jailor’s connivance, though the jailor was punished 
for permitting the escape. In the Vutnarn case, Opinunis C1927) 222, 21 Avt. J. Int'l L. 
798 (192"), Mexico was ordered to pay the United States $6,000 for the widow of an 
American murdered by a Mexican policeman, who was sentenced to eight years in 
jail and released after two years and a half. In the Kciwcdy ease, Opiniovs (1927) 289, 
22 Am. /. tntU L. 174 (1928), Mexico was required to pay $6,000 because the perpetrator 
f»f an assault, permanently' injuring an American, was sentenced to only^ two months 
impristuimeiu though the Mexican law provided a heavier penalty. In the If'e.ft case, 
Opinions (1927) 404, 22 Am. /. /?//’/ L. 452 (1928), Mexico w as held liable to pay $10,000 
because tlic murderer of an American w'as given .imncsry l)ef«>rc trial as the result of 
a general amnesty proclamation. In the }iwc Davies case, Opinions ( 1931) 146, 26 A?^. /. 
/?2/7 L. 630 (1932), Mexico was held not liable, when the killer of an American w'as 
found not guilty’ because of insanity and ordered confined in a Mexican asylum, and 
then w as released instead of being confined since Mexican law did not provide for com- 
[Milsory confinement. 


LYNCIIINC] OF 11 ALIANS IN NEW ORLEANS, 1891 
6 Moore, hiternatioiial Laiv 837-841 

On the morning of .March 14, 1891, eleven persons of Italian origin, w ho were 
charged with having been concerned in the murder of D. C Ilcnncssy, Chief of 
Police of New Orleans, Louisiana, w-crc killed bv a mob of citizens in the parish 
prison in that citv. Of the eleven persons w ho were killed, five had not been tried, 
w bile three had been acquitted, and three were to be tried a second time. The 
murder of Hennessy w'as alleged to have been the result of machinations of a secret 
society’ called the Alafia. Immediately after the killing of the prisoners, the Italian 
consul at New Orleans reported the occurrence to IJaron Fava, then Italian minister 
at VV^ashington, who w^as on the same day instructed bv .Marquis Rudini, Italian 
Minister of Foreign Affairs, to denounce the act of the mob and to ret|ucst imme¬ 
diate and energetic measures for the protection of Italians in New' Orleans and the 
punishment of the persons w ho w ere concerned in the attack on the jail. Baron 
Fava, in pursuance of his instructions, on iVIarch 15, 1891, brought the matter to the 
attention of Mr. Blaine, w'ho w^as then Secretary' of State, with the request that 
he cause the competent authorities of the State of Louisiana to feel that it w'as their 
imperative duty to rake special care that the lives of Italians in Nexv Orleans w'ould 
be protected, and “that the guilty parties, w hcihcr perpetrators, accomplices, or 
instigators of the massacre w hich took place yesterday, Ije speedily brought to 
justice. . . 

On the same day, Mr. Blaine telegraphed to Governor Nicholls, of Louisiana, 
saying that it had been represented by the minister of Italy that among the victims 
«)f the mob were three or more Italian subjects; that the treaty between the United 
States and Italy guaranteed to such subjects “the most constant protection and 
security for their persons and prr)pcrty;” that ihc President deeply regretted that 
the citizens of New Orleans should have .so disparaged the purity and adccjuacy of 
their own tribunals as to transfer to the passionate judgment of a mob a c]Uc.stion 
which should have been judged di.spas.sionatc!y and by settled rules of law; and that 
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it was the hope of the President that the governor would cooperate with him in 
maintaining the obligations of the United States toward the Italian subjects who 
might be within the perils of the. prevailing excitement, to the end that further 
bloodshed and violence might be prevented, and all offenders against the law 
promptly brought to justice. A copy of this telegram was communicated to Baron 
Fava. 

The Italian Covenimenr, however, urgently insisted on a promise of reparation, 
and, failing to obtain it, withdrew its minister. When informing the Government 
of the United States of his proposed departure, Baron Fava, in a note of March 31, 
1891, defined the demands of liis (iovernment as follows: 

The reparation deinaiiilcd b>' the (iovernment of the King . . . was to consist of the 
following points: 

(1) 1 he official assurance by the Federal Govcriiineiu that the guilty parties should 
be brought to trial. 

(2) I he recognition, in principle, that an indeniniry is due to the relatives of the 
victims. 

In a note of April 1, 1S91, to the Manjuis Impcriali, who became charge d’affaires 
on the withdrawal of Baron l"ava. Air. Blaine, referring to those demands, stated 
that, while the (iovernment of the United Stares had recognized the principle of 
indemnity to those Italian subjects ‘'who may have been wronged by a violation 
of the rights secured to ihem under the treaty,” and while he had repeatedly given 
to Baron Fava the assurance that under the direction of the President all the inci¬ 
dents connected with the unhappy tragedy of the I4rh of March should be most 
thoroughly investigated, \'et he hatl also informed him that in a matter of such 
gravity the Government of the United States ‘'would not permit itself to be unduly 
hurried,” nor would “make nnsw er to any demand until every fact essential to a 
correct judgment shall have been fully ascertained through legal authority.” . .. 

On Alay 5, 1891, the grand jury at New Orleans made a report, excusing those 
who participated in the attack on the jail, and none of them was indicted or 
brought ro trial. 

President Harrison, in his annual message of December 9, 1891, said: 

The lynching at New Orleans in March last of eleven men of Italian nativity by a 
mob of citizens was a most deplorable and discreditable incident. It did nor, however, 
have its origin in any general animosity to ihe Italian people, nor in any disrespect to 
the (Government of Italy, w itii w hich our relations were of the most friendly character. 
The fury of the mt»b was directed against these men as the supi)oscd participants or 
accessories in the murder of a city ollicer. I do nor allude n* this as mitigating in any 
degree this offense against law and humanity, bur only as affecting the international 
questions which grew out of it. It \\ as at once represented by the Italian minister that 
several of those whose lives had been taken by the mob were Italian subjects, and a 
demand was made for the punishment of the participants and for an indemnity to the 
families of those who were killed. It is ro be regretted that the manner in which these 
claims were presented was not such as to promote a calm discussion of the questions 
involved; but this may well he attributed ro the excitement and indignation which the 
crime naturally evoked. I'hc views of this Government as to its obligations xo foreigners 
domiciled here were fully stated in the correspondence, as well as its purpose to make 
an investigation of the affair with a view to determine whether there were present any 
circumstances that could, under such rules of duty as we had indicated, create an obli¬ 
gation upon the United Stares. . . . 

Some suggestions growing out of this unhappy incident are worthy of the attention 
of Congress. It wouldf, I believe, be entirely competent for Congress to make offenses 
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against the treaty riglirs of foreigners domiciled in the ITnitcd States cognizable in the 
Federal courts.'*- This has not, however, been done, and the Federal otiicers and courts 
have no power in such cases to intervene either lor the protection of a foreign citizen 
or for the pimishincnr of his slat ers, k seems t<i me to follow, in this state of the law, 
that the otlicers of the State chargeil with police and judicial powers in such cases must, 
in the consideration of international questions grow ing out of such incidents, be regarded 
in such sense as Federal agents as to make this (Jovernmenr answ erable for their acts 
in cases w'hcrc it w'ould be answerable if the United States had used its constitutional 
power to define and punish crimes against treaty rights. 

In his annual message of December 6, 1892, President Harrison made the follow ¬ 
ing announcement: 

The friendly act of this (Government in expressing to the (Government t)f Italy its 
reprobation and abluurence the K’riching of Italian sul^jects in New Orleans, by the 
payment of 125,000 francs, i»r $24,350.*H), was accepted by the king of Italy with ever\' 
manifestation of gracious appreciation, and the inciilenr has hecn highly promotive 
mutual respect and good will. 

The indemnity referred to hy President Harrison, amounting to 125,000 francs, 
was tendered b\ Mr. Blaine to the .\larqnis Imperiali in a note of April 12, 1892. 
In this note Mr. Blaine observed that while the injury “w as not inflicted directly by 
the United States, the President ncvcrrhcless feels that it is the solemn duty, as 
wxll as the great pleasure, of the Narional Cio\ ermuent ro pay a .satisfactory indem¬ 
nity. Moreover, the President’s inscrucrions carry with them the hope that the 
transactions of toda\' mav efface all memory of tlie unhappy tragedy; that the old 
and friendly relations of the Unired States and ltal\’ ma\^ be restored, and that noth¬ 
ing untow-ard may cx er ngiin occur to disturb their liarmonious friendship.” '^Fhe 
iVIarquis Imperiali, in a note of flic same da>', accepted the indemnity “without 
prejudice to the judicial src|)s w hich it may be proper for the parties to rake.” He 
also reciprocated .Mr. Blaine's expression of a desire for the restoration of cordial 
relation.s, and declared, by an instruction of liis Government, “that the diplomatic 
relations between Italy and the United Stares arc from this moment tulK' rccstali- 
lished.” '*3 


Note 

in 6 Moore, luteriiaiirmal Laii' 809 it is said that: “The quesrioti of a govcrninent’.s 
liability for injuries suffered liy foreigners w ithin its jurisdiction has i.n various occasions 
been discu.sseil and dctcrinincil in cases of mo!) violence. wSiJch cases sometimes appar¬ 
ently present .strong grounds of national liability because of the popular approval of 
the mob\s actifjn, and the crinscqucnr inimiiniry of the actors from prosecution and 
punishment. The rule, however, which has generally been maintained in argument, 
even if not in practice, is that w'hile a government is bound to employ all reasonable 
means to prevent such disorders, it is nor required to make indeniniry for the losses 
that may result from them, unless, as in the case of Art. X\X\\ of the treaty of 

3^ See 28 U.S. Code, & USO, <niorcd at p. VtS mtna. 

33 On mob violence, see 6 Moore, International Law K09 883; 5 I lackworth, Interval tonal 
Law 657-61)5\ 2 Hyde, International Law 946-952 f2d cd., 1945). See also I f. Arias, “NV.n- 
I.iability of States for Damages Suffered by Foreigners in the Course of a Riot, an Insurrection, 
or a Civil War,” 7 Am. /. IntH L. 724 (19J3); J. Goebel, “International Responsibility of States 
for Iniurics Sustained hy Aliens on Account of Mob Violence, Insurrections and Civil Wars” 
8 id. 802 (1914). 
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with New Granada, or as in the ease of an attack on official representatives, there is a 
special obligation of protection. 

In Sarropoulos v. Bulgarian StatCy 1 Rccueil des Decisions des Tribunaux Arhitraux 
Alixtes 47, the Graeco-Bulgarian Mixed Arbitral Tribunal found that it lacked jurisdic¬ 
tion over injuries suffered by a Greek national through proper/ losses resulting from 
mob violence in Bulgaria in 1906. It said, however, that: 

'rhese troubles would not appear to have been isolated attacks, without connec¬ 
tion; they exceeded in seriousness the disorders provoked by the outbreak of indi 
vidu;.l feelings; they show the concerted, premeditated, avowed action of certain 
Bulgarian groups. 

. . . Proof of collusion between the Bulgarian authorities and those perpetrating 
the attacks has not been brought forth. 'I'hc responsibility of the Bulgarian state 
could not, then, be found in its direct intervention in the outrages of which the 
Greek nationals were the victims. It is shown, however, that the Government and 
its local representatives did nor take all the necessary measures to maintain order, 
to avoid and to repress the troubles whose symptoms they could have foreseen and 
whose consequences they could have prevented. . . . 

The question of the responsibility of stares for damages suffered by aliens on 
their territory, as a result of mob violence or of internal riots, constitutes one of 
the mtjst delicate problems of public international law. The principle of an absolute 
responsibility in all cases is .still strongly contested; it would not appear that it could 
be adopted without reservation. . . . 

... It is admitted that responsibility of the state ought to be recognized when 
disturbances have been directed against foreigners as .such, or when the injury occa¬ 
sioned is the result of negligence or fault of the local authorities. Such responsibility 
is asserted in these cases by the great majority of writers; it has been embodied, 
as a rule of positive law, in many conventions; . . . the application w'hich has been 
made of it in cases of the sort presented has confirmed this doctrine; the course of 
arbitral decisions on this matter appears today to be definitively fixed, [translation] 

The Gunment of the Harvard Research in International Law, “Responsibility of 
States,” >} Am. J. Int'l L. Spec. Supp. 190-191 (1929) declares: “The principles involved 
in state responsibility arising out of the action of a group of individuals or a mob inflict¬ 
ing injury upon an alien, arc in theory no different from those governing state responsi¬ 
bility arising out of the acts of single individuals. The change in the factual situation 
. . . may, however, impose a duty to exercise a greater degree of diligence upon the 
state to prevent injurj-. . . . Although a denial of justice is in mob cases, as in others, 
a ground for stare responsibility, there is less willingness by claimant governments to 
aw ait the resort to anil exhaustion of local remedies when an attack has been directed 
against their nationals bccau.se of their nationalir>% than when the assault is a fortuitous 
event directed against a single alien without special reference to his particular nationality. 
I'hc fact that in many cases mob violence is shocking and stirs the emotions, has led 
states to pay indemnities wirhcnit too close an analy.sis of the existence of responsibility. 
... In well-ordered states evidence of due diligence w'ill be more readily received as a 
bar to a claim for indemnity than in states subject to frequent disturbances. Neverthe¬ 
less, aside from any question of delinquency upon the part of the authorities, it may be 
said that in most cases of injuries inflicted upon aliens during riots, indemnities have 
been paid as a matter of grace or humanity, cither because of the fact that the fury 
of the mob w as directed against aliens as such, or against the subjects of a certain foreign 
power.” The Harvard Research concluded. Art II, that: “A state is responsible if an 
injury to an alien results from an act of an individual or from mob violence, if the state 
has failed to exercise due diligence to prevent such injury and if local remedies have 
been exhausted without adequate redress for such failure, or if there has been a denial 
of justice.” 

Quoted with permission of Harvard Law Scliool and American Jamnal of hnematimuii 
f.a%LK 
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UNITED STATES (HOME MISSIONARY SOCIEIA ) v. GREAT BRITAIN 

Claims Arbitration, 1920, under Agrcctnent of Aug. 18, 1910 
.V/W.?t7;/V Report^ p. 421 

11. FROMAGi'or, President Iconcnrrcd in by Fir/pnrrick and Anderson, Commis¬ 
sioners 1 ; 

I'his is a claim for 578,068.15, together with interest thereon from May ^0, 1898, 
presented by the United Stares Government on behalf of an American religious 
body known as the ‘Tlome Frontier and F(»reign Missionary Socict\’ of the Ihiircd 
Brethren in Christ." I'hc claim is in respect of losses and damages sustained by that 
body and some of its members during a native rebellion in 1898 in the British Pro¬ 
tectorate of Sierra Leone. 

The facts arc few and simple. 

In 1898 the collection of a rax newly imposed on the nati\ es of the Protectorate 
and known as the “Hut rax" was the signal for a serious and widespread revolt in 
the Ronietta Di.srrict. The revolt broke out on April 27, and lasted for several da\ s. 
As is common in the more liiicivilized parts of Africa it was marked by every 
circumstance of cruelty and by undiscriminating attacks on the j)ersons and prop¬ 
erties of all Europeans. 

In the Ronietta Disiricr, w hich was the centre of the rebellion, the I lome Mis¬ 
sionary Society had sc\ eral establishments. . . . 

In the course of the rebellion all these Missions were attacked, and either de¬ 
stroyed or damaged, and some of the missionaries w ere murdered. 

The rising w as ijuickly supprc.ssed, and law and order enforced w ith firmness 
and promptitude. In September, October, and November such of the guilt\’ nativ es 
as could be caught were prosecuted and punished. . . . 

A Royal Commissioner w'as appointed by the British Government to iiuiuire into 
the circumstances of the insurrection and into the general position of alTairs in the 
(Colony and Protectorate. 

On the receipt of his report, as well as of one from the C>)lonial (nwernor, the 
Secretary of State for the Colonics came to the ctJiiclusion that though some mis¬ 
takes might have been made in its execution, the line of policy pursued was right 
in its main outlines and that the scheme of administration, as revised in the light 
of experience, xvould prove a valuable instrument for the peaceful development of 
the Protectorate and the civilization and well being of its inhal)itants (British Blue 
Book^ Sierra Leotie, C. 9388 and 1899, Part 1, p. 175). .. . 

The contention of the United States Ciovernment before this rribunal is that 
the revolt was the result of tlic imposition and attempted collection of the “Hut 
tax”; that it was within the knowledge of the British CJovernment that this tax w^as 
the object of deep native resentment; that in the face of the native danger the British 
Government wholly failed to take p)roper step)s for the maintenance of order and 
the protection of life and property; that the loss of life and damage to property 
was the result of this neglect and failure of duty, and therefore that it is liable 
to pay compensation. 

Now', even assuming that the “Hut rax” was the efTeciive cause of the native 
rebellion, it was in itself a fiscal measure in accortlance not only w'ith general usage 
in colonial administration, but also with the usual practice in African countries. 
(Wallis, ""/IdViTJ/rc of our West African Empire^'* p. 40.) 
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Ir was a measure to w hicli the British Goveriiinenr was perfectly entitled to re¬ 
sort in the legitimate exercise of its sovereignty, if it was required. Its adoption 
was determined hy the course of its policy and s\'sicm of administration. Of these 
re(]uirements it alone could judge. 

lAirther, though it may l)e true that some difficulty might have been foreseen, 
there was nothing to suggest that it would he more serious than is usual and inevi¬ 
table in a semi-barbarous and only partially coloni/cd protectorate, and certainly 
nothing to lead to any apprehension of widespread revolt. 

It is a well-established principle of international law that no government can be 
held responsible for the act of rebellious bodies of men committed in violation of 
its authority, w here it is itself guilt\' of no breach of good faith, or of no negligence 
in suppressing insurrection. . . . 

Lhe gtMjd faith of the Britisli (iovernmenr can not he <]iiestioned, and as to the 
conditions prevailing in the Protectorate there is no evidence to support the con¬ 
tention that it failed in its duty to afford adequate protection for life and property. 
As has been said w ith reference to circumstances very similar, ‘1t \v(»uld be almost 
impossible for any gfivernment to pre\ ent such acts by omnipresence of its forces.’' 
(Sir Ldward rhonuon- ■ .Moore’s Arhitnitions, pp. 3-3S |3()38|.) 

It is true that the Royal (Commissioner critici/cd in his report the mode of ap¬ 
plication of certain measures. Rur there is no evidence of an\ criticisms directed 
at the police organization, or the measures taken for the protection of Europeans. 
On the contrai), it is clear that from the oiirhrcak of the insurrecrion the British 
Authorities tciok every measure available for its repression. Despite heavy losses, 
I he troops in the area of revolt were continually increased. But communication was 
difficult; the risings occuried siniuItaneoii.sly in many districts remote from one 
another and from an\‘ common centre; and it was impossible at a few davs' or a 
few hours’ notice to afford full protection to the buildings and properties in cverv 
isolated and distant village. It is impossible to judge the system of police and pro¬ 
tection of life and property in force in the savage regions of Africa by the standard 
o\ countries or cities which enjoy the social order, the respect for autlioriry, and 
the settled administration of a high civilization. A government can not be held as 
the insurer of lives and property under rlic circumstances presented in this case. 
(Sec Wippciiniin case, Ralston's Imcniationtil Lim' and Vrocednre, Xo. 491, p. 

:m.) 

... I' inaily it is obvious that the Missionary Socicr\' must have been aware of the 
difficulties and perils to w hich it exposes itself in its task of carr> ing ("hrLstianity 
to so remote and l)arl).irous a people. 1 he contempt for difficulty and peril is one 
of the noblest siiles of their missionary zeal. Indeed, it explains why they are able 
to succeed in fields w hich mere conimereial enterprise can not be expected to enter. 

For these reasons, the rrihiinal is of opinion that the claim presented by the 
United States Govermnenr on behalf of the Home Missionary Society' has no 
foundation in law and must he dismissed. 

But if Mis Britannic Maje.sty’s (Government in consideration of the service which 
the 1 lome Missionarv Society has rendered and is still rendering in the peaceful dc 
vciopment of tite Protectorate and the civilization of its inhabitants, and of the siip- 
p(Mi its activities de.scrvc, can avail itself of any fund from which to repair as far 
as possible the losses sustained in the native revolt, it would be an act of grace 
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whicli this Tribunal can not refrain from reconiinending warmly to the generosity 
of that Government. 

For these reasons and subject to this rccotfr/nendation^ the Tribunal decides that 
this claim must be dismissed. 


Note 

In the Sambag^io case (Italy v. Wncziiela), Ralston's V\^7ieziielan Arbitrations of 190^, 
p. 666, an Italian claim for property taken by revuliirionists against the \"enezuelan Cic»V‘ 
ernnienr was rejected by I'lnpire Ralston, wlio said in part; “W’e ma>’ premise that the 
case now under consideration is not <»ne where a state has fallen into anarchy, or the 
administration of law has been nerveless <»r ineriicient, or the government has failed to 
grant t() a foreigner the protection aflfuriled citizens, or measures w6thin the power ot 
the government have not been taken to protect those under its jurisdiction fnmi the acts 
of revolutionists; but simply where there exists open, flagrant, bloody, and determined 
war. 

“The ordinary rule is that a government, like an individual, is onl\' to be held respon¬ 
sible for the acts of its agents or for acts the responsibility for which is expressly assumed 
by it. To apply another doctrine, save under certain exceptional circumstances incident 
to the peculiar position occupied by a government toward those subject t<» its power, 
would be unnatural and illogical. 

' But, speaking broadly, are revolutionists and government so related that as between 
•:hem a general exception should exist to the foregoing apparently axiomatic principle? 

“The interest of a government, like that of an individual, lies in its preservation. 1 he 
presumed interests of revolutionists lie in the destruction of the existing government and 
the substitution of ancjther of dilferent personnel or controlled by ditferenr principles. 

“To say that a g<A'eriiment is (as it naturally must be) responsible for the acts it com¬ 
mits in an attempt (for instance) to maintain its own existence, and to require it at the 
.same moment to pay for the powder and ball expended and tlie soldiers engaged, in an 
attempt to destroy its life, is a proposition diflicult to maintain, and yet it is to this point 
we arrive in the last analysis if governments arc to compensate wrongs di)ne by their 
would-be slayers when engaged in attempts to destroy them. 

“A further consideration may be added. (lovcrnnients arc responsible, as a general 
f)rinciple, for the acts of those they control. Hut the very existence of a flagrant rcvoki- 
rion presupposes that a certain set of men have gone temporarily or permanently beyond 
ilic p(»wer of the autlioritics; and unless it dearly appear that the government has failed 
to use promptly and witli apprrjpriate force its ctuistitutcd authority, it can not reason¬ 
ably be said that it should he responsible for a condition of affairs created w'irhout 
its volition. When we bear in mind that for .six months previous to the taking complained 
of in the present case a Idoody and determined revolution demanding the. entire re¬ 
sources of the Ciovernment to quell it had been raging throughout the larger part of 
Venezuela, it can not l)e dererniincd generally tliar there was such neglect on the part 
of the Government as to charge it witli the offenses of the revolutionists whose acts 
are now' in question. 

“We find ourselves therefore <ibiigcd to conclude, from the standpoint of general 
principle, that, s:i\e under the exceptional circumstances indicated, the Government 
should nor be held responsible for the acts of revolutionists because — 

“1. Revolutionists are not the agents of government, and a natural responsibility docs 
not exist. 

“2. Their acts arc committed to dc.stroy the government, and no one should be held 
responsible for the acts of an enemy attempting his life. 

“k The revolutionists were beyond governmental control, and the Government can 
not be held responsible far injuries committed by those who have escaped its restraint.” 

In the Holivar Raihivay Co. case, Ralston's Venezuelan Arbitrations of J903, p. 38H, 
3 British company’s claim was hroiighr against the Venezuelan fiovermnent seeking 
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payment for transportation services rendered to various military groups in Venezuela. 
The tribunal allowed the claim in so far as it related to services performed for the revo¬ 
lutionary forces under Cjcncral Castro, which succeeded in establishing the government 
of the country; but it disallowed claims relating to services performed at the orders of 
a Gen. liernandcz, whom Cjcii. Castro had liberated from prison and invited into his 
cabinet but who revolted against Gen. Castro. Umpire Pluniley said: ‘if the personal 
responsibility of General Castro in this matter were the question for decision, it might 
be possible to hold him responsible for the second revolution as growing our of the 
revolution which he had led. Such, however, is not the ground on which successful 
revolutions arc charged, through the gt»vernmenr, with responsibility. Responsibility 
comes because it is the same nation. Nations do nor die when there is a change of their 
rulers or in their forms of govcmnienr. 'I'hcsc are but expressions of a change «)f national 
will. ‘The king is dead; long live the king!’ has typified this thought for ages. The nation 
is responsible for the debts contracted by its titular government, and that responsibility 
continues through all changing forms of government until the obligation is discharged. 
I he nation is responsible for the obligations f)f a successful revolution from its begin¬ 
ning, because, in theory, it represents ah initio a changing national will, cry.stallizing in 
the finally successiul result. The nation did not disturb or foment a revolution in Lara 
for which it was responsible be\'ond the point where its will had been expressed and 
settled in the Ciovernment established through (jeneral Castrt). Success deMnonstrates 
that from the beginning it was registering its national will. . . . 

‘'Neither was the nation responsible because < icneral (/astro, acting in his public 
capacity, set free from prison Cieneral Hernandez, for it was not done with a purpose 
to incite a revolution, l)ut to complete and make permanent pacification between fac¬ 
tions and to sh(»w his loyalty, prc.sent and prospective, to the friends of General Her¬ 
nandez, w ho as opponents of the Andrade administration had joined their forces with his 
for its overthrow.”*'*® 


Contract Claims,^^ 


5 HACKWORTH, DIGEST OF INTERNATIONAL l.AW 611 (1943) 

Generally speaking the Department of State docs not intervene in cases involving 
breaches of contract betw^een a foreign state and a national of the United States in 
the absence of a showing of a denial of justice. However, it may use its informal 
good offices in appropriate cases in an effort to bring about an adjustment of differ¬ 
ences. The practice of declining to intervene formally prior to a showing of denial 
of justice is based on the proposition that the Government of the United States is 
not a collection agency and cannot assume the role of endeavoring to enforce 
contractual undertakings freely entered into by its nationals with foreign states. 

Note 

Secretary of Stare Buchanan instructed the Commissioner to Haw aii, August 28, 1848, 
as follows; “I can not explain . . . more clearly than by extracting a few sentences from 

3® On insurgents, sec 2 Hyde, International Law 979-988 (2d cd.. 1945); 5 Hackv'onh, Inter¬ 
national Law 666-682; Silvanie, Restwnsibility of States for .^cts of Unsurcessful hmtrgcnt 
Ciovermnents (1939). 

On contract claims, see further 5 Hackwortli, International Law 610-635; 2 Hyde, Inter¬ 
national Law 988-1009 (2d ed., 1945); 6 Moore, International Law 705 738; Borcliard, Diplo¬ 
matic Protection 281-329; Williams, “Inteniational Law' and International Financial Obligations,” 
2 Bibliotheca Visscriana 1-85 (1924); Mann, “Law Governing State Contracts,” 1944 Brit, Y,R. 
Infl L. n. 
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a Icricr dated <mi the 11th November, 1847, and addressed by this Department to Vice- 
President Dallas, in answer to an application made by him in behalf of an American 
citizen. The extract follows: ‘It has been rlie practice of this Department to confine 
its official action in the recovery of indemnity from foreign governments to tortious 
acts committed under their authority against the persons and property of our citizens. 
In the case of vif>lation of contract, the rule has been not to interfere, unless under very 
peculiar circumstances, and then only to instruct our diplomatic agents abroad to use 
their good offices in behalf of American citizens with the Govcrnnients to which they 
are accredited. 'Hie distinction between claims arising from torts and from contracts 
is, 1 believe, recognized by all nations, and the reasons for this distinction wnll readily 
occur to }'oiir own mind.’ Phis letter was carefully considered and adopted by the 
President and the entire Cabinet. J might add, that if this were not the rule, govern¬ 
ments, and especially our Government, would be involved in endless difficulties. Our 
citizens go abroad over the whole world and enter into contracts with all foreign gov¬ 
ernments. In doing this they must estimate the character of those with whom they 
contract and assume the risk of their ability and will to execute their contracts.” 6 
Moore, hitcrnaiiojicil J.arj 708-709. 

In the case of bonds, there is particular doubt as to hov\' far the stare of the cred¬ 
itors should treat non-payment as a violati«m of international law obligations of the 
debtor state, giving rise to a claim enforceable at international law. In 1935 Assistant 
Secretary of State W’elics wrote for the Dep.artmcnt to a private individual: “While the 
situations created by default on foreign Imnds, whether partial or complete, are gi\en 
constant study by the Department of State, it has been the policy of this (iovernment to 
consider them primarily matters for direct negotiation and settlement between tlic 
foreign del)tors and the American bondholders or their representatives. .Anterican citizens 
who purchase such obligations do so uptm their own responsibility atid at their own risk. 
While the Department is always glad to facilitate settlements in such cases when possible, 
it has long been the policy of the Department, repeatedly stated by various Secretaries of 
State, generally' to decline to intervene in the enforcement r)f such obligations, save under 
very' exceptional circumstances, as, for example, where American natiotials are discrimi¬ 
nated against in connection with payments made by a foreign government on its (obliga¬ 
tions.” 5 Hack^vorth, hitcrnational Lan' (525-626.*’'^ 

In 1936 Mr. Welles, as Under Secretary', wrote in a circular insmicti(»n: “The Ad¬ 
ministration in the fall of 1933 encouraged the bringing inr<o existence of the Foreign 
Bondholders Protective ("ouncil, with a view to providing a disinieresred and non-profit 
organization to protect the interests of the numerous and scattered holders of defaulted 
foreign securities. Tlie Council . .. functions entirely independently of the (lovernmenr 
and reference to it is made wirliout responsibility on the part of the Department,” 5 
F-Iackworth, lnternation.il Law 626. 

Dr. Drago, Argentine Minister of F(»rcign Affairs, in an insrrucri(»n of December 9, 
1902 to the Argentine Minister in Washington, speaking “with reference to the forcible 
collecrion of the public debt suggested by the events that have taken place” between 
Venezuela and Great Britain and Germany, enunciated and adv(»cated tlie adoption (»f 
what has become knoxvn as the “Drago doctrine,” whicli he expressed in the following 
words: “that the public debt can not occasion armed intervention nor even the actual 
occupation of the territory of American nations by a 1 airopenn power.” 1903 Foreign 
RcL 4. See also Drago, “State T.oans in Their Relation to International Policy,” 1 Affi. /. 
InFl L, (1907). At the Second Lhigue Pence Oinference, in 1907, there was con- 

37 On the Foreign Bondholders Protective Coniicil, see (.’hi'k, “Otllci fiiig *>1 Dif.mlfed 
I'orcign Dollar Bonds,” <2 Aw, /. hit'l L.. 4<9 n9tS), 34 Am. /. liit'l L. 119 (1940). 

On foreign bonded iruichtedness, see Bf»rchard, “International l.oans and Inicrnaiinn.il l.aw.” 
26 Vroc. Am, Soc'y hit I L. 135 0932); Fcilchcnfcld, in 2 Qiiimlry, Hniuh mid Hojidhfddirs. 
Cfiap. 21 (1934); Williams. “I.c Droit International et 4es Obligations Financii res (jiii Naisscni 
d’un Cbntrat,” Academic de Droit International. 1 Hccucil dcs Conrs 289 (192D; Srru|)p, “I .’In¬ 
tervention en Maricrc Financierc,” 8 id. I (1925-111); and sec also Case of the Serbian l.oans, 
P,CJJ,y ser. A, nos. 20/21, 2 Hudson, World Court Reports 340; Case of tlic Brazilian Loans, 
P.CJJ., scr. A, nos. 20/21, 2 Hudson, World Court Reports 402. 
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9 convention on eniployinent of force for recovery c»f contract debts (36 Stat. 
22^1, 2 Malloj, 'frcaiics 22-4K) Article I «»f which i)rovi(]es: 

I he (contracting Powers agree not n> have recourse to armed force lor the re¬ 
covery ot contiact debts claiincd Iroiii the ( oiverninent of one conmry by the 
^iovernnient ol :nu»ther country as being due to its nationals. 

Ibis undertaking is, however, not applicable when the debtor Stale refuses or 
luglects to reply to an t»ffer ol arbirratiiuv or, after accepting the offer, prevents 
any ‘(compnanis' from being .igreed on, or, afrer the arbitration, fails to submit to 
the aw aril. 

I his grew out of an American pidposal based on Secretary Root’s instruction, reading 
in t*'‘tit: ‘It has long been the esral)lished p«)licy of the L-nired States not to use its 
arm> anil navy tor the collection of ordinary contract debts due to its citizens by other 
governments. I his (loverninenr has nt>t eiuisideied the use of lorce for such a purpose 
consistent with iliaf respect for the iiidependenr sovereignty ot other nicmliers of the 
lamilv ol nations which is the most important principle of international law and the 
ehiel protection ol w eak nations against the oppression of the strong.’' 1907 Foreign Rel. 
vol. 2, 11.13. 

I he Harvard Research in International Law, “Responsibility of States,” Art. 8 (b), 
states that “A state is not resp<»nsiblc if an injury to an alien results from the non-perform¬ 
ance ot a contractual obligation which its polirical subdivision «)wes to an alien, apart 
Inmi responsiliiliry because of a denial of iustice."*’'' 23 Am. /. Inf I /,. Spec. Snpp. 168 
(l‘^2V). Its comment ailds that resfionsibiliry and reparation are “to provide a remedy 
lor a disappointment in luuiiial evpectations”; that the creditor docs not expect: that the 
central gnvcrmneiir will perform the obligations of subdivisions, and “should be able 
to hold rile central government responsible only if it lias failed to afford judicial or ad¬ 
ministrative remedies against the ileliiu|uenr unit.”*'**^ (hi,) Lnder the Eleventh Amend 
mem the Stales cannot be sued in I nited Slates courts w ithout their consent, even by a 
torcign state plaintiff, Monaco v, Miss}s.Kipp}, 2'^2 l.\S. 315 (1934), commented on 28 
An/. /, Inf I L. 739 (1934); 7 d//.v.v. 134 ( 1934). Is this a denial of justice, for w'hich 

the I nited States might be responsible? 


ILLINOIS CLN I R \L RAILROAD COMPANY CASIC, UNITLD STATES v. 

MEXICO 

(leneial I'ilaims Oimmission, 1926. Opinions of the Commissioners^ p. 15 (1927) 

I An American company put forw ard this claim for the balance due on 91 loco¬ 
motives sold and delivered to the Ciovernment Railway Administration of the 
National Railw av s of .Mexico. Mexico moved to dismiss on the grounds (1) that 
the claim w'as “based on an alleged nonperformance of contractual obligations 
and tlierefore not w iiliin the jurisdiction of the Commission,” and (2) that, “the 
ol)ligati<»n itself nor being denied by Mexico, no controversy exists for the decision 
of this Commission.”I 

The Cofnmissiun.* 4. Jiefore entering upon this examination the Commission 
feels bound to stare that any repre.senration of international jurisprudence, and 
especially of the jurisprudence of the Mexican Claims Commission of 1868, in- 

•*^Qu<)teil by permission of I birvard l .aw St4iool and American laiirnal of hnematioml Lau\ 
I'loriila Bonds Case, Great Britain v. United States under Convcniion of 1853, 4 Moore, 
Intcrnaitonal Arbitrations 3594; I low-land, “Our Repudiated State Debts,” 6 Foreign Affairs 
395 (i928) ; Randolph, “Foreign Bondholders and the Repudiated r.)ebts of the Southern Stares,” 
25 Am. /. Inf I L. 63 (1931); iMcGrane, Foreign Bondholders and American State Debts (1935L 

• VanVollcnhoven, Presiding Commissioner; Parker, U.S. Commissioner; MacGregor, Mexi¬ 
can Commissioner. 



516 STATE RESPONSIBILITY, INTERNATIONAL CLAIMS 


tended to proclaim in a general way that such jurisprudence was cither in favor of 
jurisdiction over contract claims or disclaimed jurisdiction over contract claims, is 
contrary to the w ording of the awards themselves. Whatever statements from 
authors in this respect it may be possildc to quote, a perusal of the very awards 
clearly shows that not only either allowance or disallowance (»f contract claims 
is nor tlicir general and uniform feature bur that it is even impracticable to deduce 
from them one consistent system. A rule that contract claims are cognizable only 
in case denial of justice or any other form of governmental responsibility is in¬ 
volved is not in them; nor can a general rule be discovered according ro which 
mere nonperformance of contractual obligations by a government in its civil 
capacii v' w ithliolds jurisdiction, w hereas it grants jurisdiction when the non})er- 
formance is accompanied by some feature of the public capacity of the government 
as an aiitluuity. . . . 

5. The I'reaty is this Commission's charter. It must look primarily to the lan¬ 
guage of that Lreaty . . . to discover tlic scope and limirs of its jurisdiction. The 
w ords “all claims for losses or damages sufTcred !)>• persons or by their properties” 
(except one group of claims only which has been ttirncd oxer to a Special (.'laims 
Commission) indicate in themselves a hroail and liberal spirit underlying and per¬ 
meating this I real\; anil it is well known to have been rlic purp<ise of the nego¬ 
tiators to have l)\- this Convention removed a source of irritation between the 
tw'o Nations and a constant menace to their friendly intercourse. T he phrase “for 
losses or damages siifiered l)y persons or by their properties ' is broader than an\ 
provision in similar previous treaties with .Mexico- ■ apart fnim Anicle \ I ol the 
treaty of Januars' 30, 1S4.\ which says “all claims”. . . . I his phrase in no wise 
limits the preceding phrase “all claims” save that it in eflect restricts the Coni’ 
mission’s jurisdiction to claims suscepril)le of measurement by pecuniary .standards 
and excludes those of cither a speculative or a punitix e character. . . . 

6. .Must these opening words of Article I he construed in the light of the closing 
words of paragraph (1) of the same article, reading that the claims should be 
decided “in accordance with the principles of international law,” etc,, to the effect 
that “all claims” must mean all claims for w hich either Cjovcrnmcnt is responsible 
according to international law ? The conclusion suggested far exceeds w'hat is 
required by logic and in the Commission's view* goes too far. If it he true that 
all the claims of Article I should be decided “in accordance with the principles of 
international law-,” etc., the only permissible inference is that they must be claims 
of an international character, nor that they must he claims entailing international 
responsibility of governments. International claims, needing decisions in “accord¬ 
ance with the principles of international law,” may belong to any of four types: 

... d. Claims as betw cen a citizen of one country and the government of another 
country acting in its civil capacity. These claims too arc international in their 
character, and they too must be decided “in accordance with the principles of 
international law%” even in cases where international law should merely declare the 
municipal law' of one of the countries involved to be applicable. 

It seems impossible to maintain that legal pretensions belonging to this fourth 
category are nor “claims.” It seems equally impo.s.siblc ro maintain that they are 
not “international claims.” If it were advanced that a state turning over claims 
of this category to an international tril)iinal waives part of its sovereignty, this 
would he true; but so does every treaty containing provisions which depart from 
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pure municipal law, as the niajoriry ol treaties do. It is entirely clear that on 
several occasions both the United States and Mexico expressly gave claims com- 
missiems jurisdiction over contract claims, showing thereby that in principle con¬ 
ferring on an international trilninal Jurisdiction (Acr contract claims is not con¬ 
trary to their legal conceptions. I he so-called Porter Convention of the Second 
Hague Peace (ionference of 1907, to which both the United States and Mexico 
arc parties, though haviitg lor its object the prevention of the use of force in col¬ 
lecting debts growing out of contract obligarions until other methods, including 
arbitration, had been exhausted, nevertheless is a striking illustration of the recog¬ 
nition of contract claims as proper subjects for submission to an international 
tribunal. I he C'-ornmission concludes that the final words of Article I, which pro¬ 
vide that it shall decide cases submitted to it “in accordance with the principles of 
international law, justice and C(]uity,'’ )wcscribc the rules and principles wliich 
shall govern in the decision of claims falling within its jurisdiction but in no wise 
limit the preceding clauses, which do fix this Commission’s jurisdiction. . . . 

9. From the foregoing considerations no other deduction is possible than that 
claims arising from breach of contract obligarions are included w ithin the terms 
of Article I of the 'I reaty of 1923. . . . 

I(». 1 hat there may he no |)ossihlc eonlusion ol thought, the Commission ex- 
pressl)' states tliat in w hat is above w ritten it has nor considered the problem 
wheilicr in the absence of a claims convention a foreign office would be entitled 
to resort to diplomatic intervention cm account of the nonperformance of con¬ 
tractual obligations (jw ing to one of its nationals by the government of another 
country. Some high executive authorities have denied this right; others have held 
that it could not l)c doubted. It is nor for this Commission to pronounce upon 
this problem; the (^mimission bases its opinions with respect to its jurisdiction 
on the terms of an express claims convention. . . . 

12. Nonperformance of a contractual obligation may consist either in denial of 
the obligation itself and nonperformance as a consecjiience of such denial, or in 
acknow Icdgment of the obligation itself and nonperformance notwithstanding 
such acknowdedgment. In both cases such nonperformance may be the basis of 
a claim cognizable by this Commission, d'hc fact that the debtor is a sovereign 
nation does not cliangc the rule. Neither is the rule changed by the fact that the 
default may arise nor from choice Imt from nccessiiw 

[Motion to dismiss denied,] 


Note 


The C*)mmissiou later made an award on the merits of $1,807,531.36 (wdtli interest 
on a part of that amount) to the United States on behalf of the claimant in this case. 
Opinions of the (Commissioners, p. 187 (Vt27), 

In response to the tpiesrions asked by the Preparatory C^)inmittee for the League of 
Nations Codification Conference of 1930, “Does the State become responsible in the 
folloxving circumstances ... 1. Acts of the executive government . . . (a) . . . incom¬ 
patible with the terms of concessions or contracts granted to or concluded with foreign¬ 
ers or of a nature to obstruct their execution? (h) Repudiation of debts?” the United 
States replied on May 22, 1929 as follow^s: 

(a) Mr. Cass, Secretary of Stare, after stating that ordinarily an American citizen 
in a foreign country is subicct to the jurisdiction of the local law% said: “... the case 
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is widely different when tlie foreign govermnent becomes itself a parry to important 
contracts, and then nor only fails to fulfil them, bur capriciously annuls rliem, to the 
great loss of those who have invested their time and labour and capital from a 
reliance upon its own good faith and justice.” Mr. Class, Secrcrary of State, to Mr. 
Dimitry, Alay 3rd, 1860, Moore, Digest^ \’I, 287. 

In the case of Rudloff {US.) v. Fcwcc/zc/j, involving a contract entered into by 
Federal officials of Venezuela, the Commission held that: ‘it is evident that the Gov¬ 
ernment of A^cnezucla owes the claimant an indetnnification for having suddenly 
put a stop to the contract wiiich their legator, Henry F. RtidlolT, was carrying our. 

. . Venezuela Arbitrations 1903, Ralston's Report, pages 185, 200. . . . 

File United States has interposed diplomatically in cases involving the arbitrary 
or confiscatory annulments of concession or contracts. Settiements of the claims of 
the United States and Venezuela Co. v. Venezuela, b'ur. ReL, 1909, p. 625; Arbitra¬ 
tion in the matter of the Delagoa Bay Railway, McAhtrdo v. Vortugal, For. Rel., 1900, 
903; 1902, 848-852; Claim of Emery (US.) v. Sicaragiia, For. ReL, 1909, 460-467. 
Mr. Bayard, Secretary of State, to Mr. Buck, January |9ih, 1SS8, Moore, Digest, \i, 
2^3-255; Cheek (U.S.) v. Sia?n. Moore's Arb., 1S'^9-1908; F.l Tritn/fo Case, Salv.idor 
('mnviercial Co. ( US.) v. Salvador, For. Rel. 1902, S3S-SiS0. 

(b) In a Decree of Janiiaiy 2Isr, 19is, the Soviet Ciovernment of Russia stated; 
“Unc(»ndirionally, and without any exception, all foreign loans arc annulled.” I Ins 
refusal by the Soviet Ciovernmenr to fulfil its international ol)ligations formed one «>1 
the principal reasons for refusal of recogniti<»n by the United States. Mr. Hughes, 
Sccretar>’ of Stare, Address Marcli 21st, 192?, A.I.I.I.. 17, page 297. jl cague of 
Nations doc. 1929.\M0, p]i. 12-13|. 

Based on the replies from varicuis stares, the Preparatory Comniiitet ‘s P>asis of l)is 
cussion No. 8 read: “A state is responsible for damage suffereil by a foreigner as the 
result of an act 4»r omission on ilu* part of the executive power w hich infringes rights 
derived by the foreigner from a concession granted (u a contract matk* by the state. 
It depends upon rite circumstances w hether a stare incurs responsibility when rlie e.xecu- 
tive prnver has taken measures of a general character w liicit are incotnpatil)lc with the 
operation of a concession granted by the state or with the performance of a contract 
made by it,” (League of Sations doc. 1929.V.3, p. 59), Its Basis of Discussion No. 9 
read; “A stare incurs responsibility if the executive power repudiates or purports to 
cancel debts for w hich the stare is liable. A state incurs responsibility if the executive 
power, without repudiating a state debt, fails to comply with the (ibiigations resulting 
therefrom, unless it is driven to this course by financial necessity.” (ibid., p. 62.) riiis 
docuiiienr gives the replies of most stares participating in the 1930 Conference.'*” 

3. War Claims.'*^ 

Editorial Note, 1 he international law relating to war clninis appears to be 
one of the least sarisfnerory parts of the law of state responsibility and international 
claims. Both international xvars and civil w'ars usually entail extensive destruction 
of prf)perry and w idespread personal injury and violent death. Nationals of the 
belligerent states for of the state w'herc civil war rages), as well as nationals of 
neutral stares raking no part in tlic conflict, arc among the victims of war losses. 
Yet ir is seldom that claims of one belligerent against the (ither, or of neutrals 

'*”On a claim arising out of a private contract of an American w irli the Pi nivian Gnvcninieiit 
for personal services, pressed by the Department of State and serried in sec r, /M<K)re 

hiternattonal Laze 720; fK95 For. Rel. II, 1036; 1896 For, Rel. 492. 

Generally, see 5 I fackvvorrii, Intcrvatiortal l.avc 6fi2-7()6; 6 Aloorc, hf/rrvafional I.aze 8H? - 
949; Borchard, Diplomatic Protect ion of Citizc-ns Abroad, 246 2K0 fi9D); Ralston, l.av) and 
Procedure of Inicnwioml Trihunah, 38 421 (rev. ed., 1926); Manna, “begal Liabiliry for War 
Damage,” 43 Mich. /.. Rev. 1057 (1945); Symposium, “War Claims,” 16 /.. & Contcinporarv 
ProWc»;i, 345-55J (1951). 



STATE RESPONSIBILITY, INTERNATIONAL CLAIMS 519 

agninsr cither belligerent, arc submitted to an international tribunal for adjiidica- 
tion according^ to getteral rules of ivtcrnaiiomil lau\ And when such claims arc 
adjusted through negotiation, or by commissions or tribunals established pursuant 
r<i the terms of peace or special treaties with affected neutrals, the parties are 
more likely to be guided by considerations of politics, of who won and who lost, or 
bv the “moral climate of opinion” incident to the termination of the hostilities, 
ilian they arc by any general rules of international law. In consequence the usual 
situation appears to be that any recovery for war claims is governed by particular 
agreements made lor each ])anicular situatif)n, and it is only with the greatest 
difficulty that one can assert that certain rules or practices have become established 
as “international law” which \\ ill be followed in the absence of specific agree¬ 
ments. It may be noted, indeed, that the larger number of international arbitral 
decisions purporting to apply general rules of international law to war claims 
relate to losses suffered during civil wars. As Borchard points out: “The matter 
ot exacting pecuniary indemnity on behalf of injured private individuals from 
l)clligercnt or neutral states violating the laws of war is of comparatively recent 
origin.” 

So long as w ars are treated as not illegal ftcr there is a general consensus 
nt opinion that there is no illegality in such destruction of or injury to person or 
property ns is necessarily incident to carrying on the war, provided that no viola¬ 
tion of the international law of xvar is re.sponsible for the injury or loss. Such 
losses for which general rules of international law provides no reco\ ery are usuallv 
rerincd “w ar losses.” On the other hand, there are many rules distinguishing be- 
tw'cen M'hat is lawful in war and what is illegal,^’* and it is felt proper that com¬ 
pensation should be made for injury resulting from illegal actions in war time. 
Hague Conventiem I\’ of 1907 says with respect to the Regulations Governing 
Land W’arfare annexed thereto: “A belligerent party which violates the provisions 
of the said Regulations shall, if the case demands, be liable to pay compensation. 
It shall be responsible for all acts committed by persons forming part of its armed 
forces.” At least in so far as the Hague Convention is applicable as a treaty or 
repre.scnts the general customary rule of international law (and it is believed to do 
so on this point), it may be said that under international law there is responsibility 
for war losses caused by conduct which violates the international law of war, 
though in a given instance it may lie hard to ascertain whether such a violation has 
taken place and though there may be no agreement for submission of such cases to 
adjudication before a tribunal applying general rules of international law. 

In arranging the terms of peace after various wars of modern times, the victors 
have demanded certain payments from the vanquished. Whether termed indemni¬ 
ties, reparations, compensation, or by other names, these payments have often been 
associated with losses incurred by the victors or e.\penses to which the victors 
have been put. In assessing such payments, little attention has often been paid to 
the question w hether the loss with wffiich the pa> ment is associated is one which 
under general rules of international law- constitutes a proper war claim, or wdiethei 
it would otherwise be a “war loss” for which no compensation w^ould be due in 

Borchard, op. cit., suprj, p. 24 N. yuored with pennission Banls Biddw in f' 

*3 Cf. p. .?6H, infra. 

^**800 p. 601, infra. 

Arti^'Ie 36 Star. 2277, ? Malloy's Treaties 2269. 



520 STATE RESPONSIBILITY, INTERNATIONAL CLAIMS 

the absence of the special agreement. T he arl)itral decisions, if any, under such 
agreements ha\ c been primarily concerned w irh the application and interpretation 
of the terms embodied in the agreement, rather than with general rules of inter¬ 
national la^^^ I'hus, in dealing with any particular war claims situation the im¬ 
portant thing ma\- be to ascertain the terms of the settlement which has been made, 
or to predict the terms w hich arc likely to be agreed upon, rather than to discover 
the general principles of international law applicable to such eases. Indeed, most 
discussions of general rules of international law pertaining to war claims may have 
become primaril}' theoretical rather than practical at the present time. Nevertheless, 
in so far as indemnities, reparations, nr similar paN incnts are associated with war 
damages, or are to some extent measured b\ losses sufTered by the victorious state 
or its nationals, it is necessary to kce{> in mind both the general rules of international 
law and these specific arrangements. 1 be \\ hole situation ma\ be further compli¬ 
cated by the modern practice of war-risk and war-damage insurance made avail¬ 
able by man>' states for all prf)perries in the state, and b\' compensation schemes 
under which many g(jvermncnrs have made certain paymetits for reconstruction 
purposes to their own nationals or persons o\\ ning pn>perrics w ithin their terri 
torics, despite the absence of any international legal obligation to do so. 

Hyde well points out that although, “It may be fairly clainieti that whenever 
a belligerent violates a principle of international law with respect to a state which 
is not engaged in the conlTict,... the rights of the latter in seeking to obtain justice 
are as broad as those arising from claims of ivmbelligcrcnr origin, and that the 
propriety of interposition is not altered or limited by any special rule due to the 
nature of the claim or the grounds on whicli it may be opposed," yet, in the ease 
of claims against an enemy .state a different situation may arise. T'hc basis of objec¬ 
tion may be the assertion that international law’ has l)cen violated. But if one 
belligerent or group of belligerents is successful enough, “to enable it to control 
the terms of peace, it may impose upon its ad\ersarv the burden of accepting 
responsibility for the consequences of its conduct, and thereby create a burden 
of reparation that has no necessary connection with the legal aspect of acts on 
account of which rcdre.ss is to be mailc. In such case, any tribunal empow'ered to 
pass upon the scope of the obligations thus imposed, may not be concerned with 
more than the proper interpretation of the... . treaty in which they arc embodied; 
and it may find itself unauthorized to cn(]uirc w hether the acts for w hich repara¬ 
tion should be made were in contra\^ention of international Jaw.” 

Note 

Exemplifying the rules (ui war claims in the absence of treary, note the licmbelista 
ease, in which Plimilcy, L^mpire, sai<l for the Netherlands-V’cncziiclan ('omniission of 
1903, denying rreovery to a Dutch claimant for damages to real property during a battle 
in a civil disturbance in Venezuela in 1899: 

Tlie proofs show that the house was situated about 12 meters distant from one 
of the intrenchrnenrs n( that town, and that it sustained serious injuries by the bul¬ 
lets during the severe fight which resulted in the raking of said town by the Govern¬ 
ment forces. . . . I'he pr(»ofs further show' that this liouse was at one of the points 
w'here the attack upon the town had been most formidable. 

^*2 International Lav)t pp. 954 2d cd., 1945. Used with permission of Little, Brown & 
Company. 




STATE RESPONSIBILITY, INTERNATIONAL CLAIMS 521 

... 1 hesc facts iiulispiirably sliow that the injuries complained of were received at 
a time and under siicli conditions as to forbid any rc'covcry from the Government 
by the claimant. His injuries were received in the course of battle and in the right¬ 
ful and successlul endeavor of the (iovernment to repossess itself of one of its 
importam towns and ports. ... It was the misfortune of the claimant that his buihl- 
ing was so near to one ol the principal intrenchments, where there was the most 
serious resistance, and the injuries occasioned his propertA' were one of the ordinary 
incidents of battle. (RalsioTi's V'vnezuclan Arhitratiorts of p. 900). 

In the I'ctrocclli case, Rcilsions Venezia elan Arbitrations o\ yvo>, p. 762, Umpire Rai- 
ston said for the Iralian-Venczuelan Oiminission: 

It appears that rlie Ciowrnmciit troops in the month of May, 1902, entrenched 
themselves in front of the claimant s dwelling house at a street corner in Ciudad 
Ihilivar, aiul tiiar as a result a battle raged around that house for five days, it being 
made the object ot attack and being greatly damaged. . . . In addition, it is said 
that during the battle ol last July five bombs were thrown, apparently by the Cjov- 
ernment troops or Ncssel.'i, which entered this liouse and anorher, causing consider¬ 
able damage. An expert \aluaiion of the amount necessary to restore the ilwelling 
house fixed it at I,S5U liolivars, and to repair a sioreliouse, belonging Oj the claim¬ 
ant and located elsewhere, at 100 l)olivars. 

rile damages to the st<»rchouse are rciecred, as inciilent to the operations of war. 

I he damages i<» the ilwclliiig rest upon anorher principle, ^\'hen the Government 
troojvs entrenched themselves in Ironr of claimanfs hahitation and took possession 
(»1 it rhe\ made it the ftlijecr of the cnenn 's attack, riicy condemned it specially 
to public use. C^lainis f(»r damages to ir were taken out of the field of the incidental 
results of war, the Goveriimeiu having invited its destruction. The claimant’s prop- 
err\- w as exposed to a special danger, in which the property of the rest of the 
community did not share. The ( iovernmenfs responsibility for its safe return w as 
complete. . . . 

Pan of the damages to the dwelling house were from shells thrown h\' the C.!ov- 
etnmeni during the battle of July, and, as incident to the usual operations of war, no 
rctM)ver>' for them can be had. 

'Hie Um|)ire allowed half the cost of repairs as approximately the amount due for 
the “siiecial use made’’ of tlie house by the Government. 

In 6 Moore, IvtcrvatUmal Laiv 904, it is stated that in December, 1870, during the 
Franco-Prussian W'ar, iVu.ssian troops rook forcible possession of and scuttled six 
British colliers in the River Seine in France. \Mirn the facts became known, the British 
.Minister at Berlin declared to the Prussian (ilovcrnincnt that the British Government 
could not “but consider the sei/Airc and sinking of these vessels to be altogether unwar¬ 
rantable, and the firing upon them, if it rotik place, a matter which requires the fullest 
explanation.” 'Flic complaint was forwarded to Count Bismarck, then Chancellor of 
the North German Confederation, who immediately gave the British Government the 
folh»v\ ing assurance, acc<»mpanied by an expre.ssion of regret: “We sincerely regret that 
our troops, in order to avert immediarc danger, were obliged to seize ships wdiich 
belonged to British subjects. We admit their claim to indemnification, and shall pay 
to the owners the value of the ships, according to eipiitablc estimation, without keeping 
them w aiting for the decision of the question who is finally to indemnify them. Should 
it he proved that cxce.sses have been conimirted wdiich were not justified by the necessity 
of defence, we should regret ir still more, and call the guilty persons to account.” An 
indemnity of 17,073 6s. 5d. w as speedily paid to the British Government, the amount 
being that fixed l)\' the British Board of Trade (citing 61 Ur, & For, St, Papers 575, 577, 
578, 611). 

Would the result have been the same if these colliers had been sunk by shellfire 
aimed at French defenses? Why should property which is seized by a belligerent and 
then dc.stroycd, be treated difTcrcnrly from property which is destroyed in the course 
of operations, more or less incidentally? How^ far do we have here an illustration of 
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rhe respect for private property, even of an enemy, which typified the pcrit)d between 
the Napoleonic Wars and A\^)rld War I, and w hich gave rise to the provision in Art. 2.> 
of the Regulations respecting War on Land, annexed to Hague Convention 1\^ of 1907, 
'6 Stat. 2277, w hich sa>s that: “It is specially prohibited; . . . (g) to destroy or seize 
the enemy’s property, unless such destruction or sei/ure he impc'rarively deinandeil by 
the necessities of w ar.” 

War Claims After World War I — Editorial Note. I luiei Art. 2>1 of the 
I rcaty of \ ersailles ‘‘ 1 he Allied and Associated Govcrnnicnts affirm and Germany 
accepts the responsibility of Ciermany and her allies for causing all the loss and 
damage to which the Allied and Associated Ciovernnicnts and their nationals hav’^c 
been subjected as a consequence ol the war imposed upon them by the aggression 
of (k'rmany and her allies." Under Art. 232, ‘T he Allied and Associated Gov- 
crniiients recognize that the resources of Ciermany are not adequate, after taking 
into account pennanent diminutions of such resources which w ill result from other 
pro\ isions of the |)rcscnt T reaty, to make complete reparation for all such loss and 
damage. 1 he Allied and Associated Govcniments, however, re(]iiirc, and Ciermany 
undertakes, that she will make compensation lor all damage done to the civilian 
population of the Allied and Associated Powers and to titeir properrv during die 
period of rhe belligerency of each . . . against Ciermany by aggression by land, 
by sea and from the air, and in general all damage as defined in Annex 1 licrcto.” 


Note 


Annex I provided as follows: 

Compensation may be claimed from Ciermany uihler Article 2 >2 al)o\c in respect 
of the t<ital damage under rhe tollc»w ing catcg«»rics; 

(1) Damage ttj injured persons and to surviving dependents by personal injurv* 
to or death of civilians caused b\' acts of war, including bonibaivlnients nv orhei 
attacks on land, on sea, or fn^in the air, aiul all tlu* direct cfuisecjiieiices thereof, and 
of all operations of war b>' the two groups i>f belligerciirs w herever arising. 

(2) Damage caused by C.iennany or her allies to civilian victims of acts of crueiry, 
violence or malrrcatnicnr (including injuries to life or hcaltli as a consequence of 
imprisonment, deportation, inrernineiit c»r evacuation, of exposure at sea or of being 
forced to labour), wherever arising, and to the sur\ i\ ing dependenrs of such victims. 

(3) Damage caused by Germany or her allies in their own territory or in occu¬ 
pied or invaded territory to civilian victims of all acts iniurioiis to healrii or capacity 
to work, or to honour, as well as to the surviving dependenrs of such viniitis. 

(4) Damage caiiscil by any kind of maltreatmcnr of prisoners of war. 

(5) As damage caused to rhe peoples of the Allied and Ass(»ciated Powers, all 
pensions and compensation in the nature of pensions to naval and militarv victims 
of war (including members of the air force), whether mutilated, wounded, sick or 
invalided, and to the dependents of such victims, the amount due to the Allied and 
Associated Governments being calculated for each of them as being the capitalised 
cost of such pensions and compensation at the dare of the coming into force of the 
present Treaty on the basis of the scales in force in France at such date. 

(6) The cost of assistance by the Government of the Allied and Associated 
Powers to prisoners of w^ar and to their families and dependents. 

(7) AIk)wances by the Governments of the Allied and Associated Powers to the 
families and dependents (jf mobilised persons or persons serving w irh rhe forces, the 
amount due to them for each calendar year in which hostilities occurred being 
calculated for each Government on the basis of the average scale for such payments 
in force in France during that year. 
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(8) Damage caused to civilians by being forced by Gennany or her allies to 
labour without just remuneration. 

^9) Damage in respect of all property wherever situated belonging to any of the 
Allied or Associated States or their nationals, with the exception of naval and mili¬ 
tary w'orks or materials, which has been carried off, seized, injured or destroyed by 
the acts of Ciermany or her allies on land, on sea or from the air, or damage directlv 
in consequence (^t hostilities or of any operations of war. 

no) Damage in the form of levies, fines and other similar exactiofis imp<»scd by 
Germany or her allies upon the civilian population. 

1 he amount of the damage for which compensation was to be made was to be fixed 
by an Inicr-Allied commission, the Reparation Commission, given extensive powers. 
[Provisions were stipulated as to how payments should be made. Under Art. 297 (e) 
Allied nationals were entitled to compensatitm for injury to their property, rights and 
interests in Ciermany by “exceptional war measures.” A Mixed Arbitral Tribunal 
between each Allied State and Germany was to pass upon these and certain other 
claims.^" 

As the United States did not become a party to the Treaty of W^rsailles, its position 
was dealt within the Joint Resolution of (Congress of July 2, 1921, declaring the termi¬ 
nation of the state of war (42 Star. 105) and reserving the rights of the United States. 

1 he Resolution further provided that all (icrman public or private property which had 
come under the control of the United States after the outbreak of war should be re¬ 
tained until (icrmany should make ‘‘suitable provision for the satisfaction of all claims 
... of all persons, wheresoever domicilcvl, \\lu» t>wc permanent allegiance to the United 
States and who have su/Tcred, through the acts of the Imperial (ierman CTOvernment, 
or its agents . . . since July 31, 1914, loss, damage, or injury to their persons or properry', 
direcrK' or indirecih', whether through the ownership of shares of stock in German, 
Austro-l lungarian, .American, or other corporations, or in consequence of hostilities 
or of aru' (.perati^ins of war, or otherwise, . . . and shall have waived any and all pccu- 
niar>- claims against the United States of America.” 

I'hc 'IVeary Restoring IVicndly Relations between riie United States and Germany, 
^igne4i at Berlin .August 25, 1921, (42 Srat. 1939) set forth this Resolution, and provided 
that “Gcmiany umlcrrakes to accord to the United Stares, ... all the rights, privileges, 
indemnities, reparations or advantages specified in the aforesaid Joint Resolution of the 
Ouigre.ss, . . . including all the rights and adv.uuages stipulated for rlie benefit of the 
United Stares in the Treaty of N’ersailles which the Ignited Stares shall fully enjoy nor- 
wirhstanding the fact that such IVcary has not been ratified by the United States.” 
The provisions of the Treaty of A’^crsailles were specified. 

An agreement between the United States and Germany, signed August 10, 1922 
(3 Treaties^ etc. 2601; 42 Srat. 2200) provided tor the establishment of a Aiixed Claims 
Oniiinission consisting of one commissioner named by the United States, one by Ger¬ 
many, and an umpire “to decide upon any cases concerning which the commissioners 
may disagree.” By an exchange of notes of the same date, the parties expressed their 
understanding that the United Stares was not pressing claims not covered by the treaty 
of .Aiigusr 25, 1921, nor those falling xvithin paragraphs 5 to 7 inclusive of the Annex 
referred to in the Treaty of Versailles (quoted supra). In conformity with a German 
re(|ucsr of the same date, the umpire was to be an American selected by the President 
of the United Stares. 

In its Administrative Decision no. 3, this Commission declared: “ The terms of the 
Treaty fix and limit Germany’s obligations to pay, and the Commission is not concerned 
with eiKpiiring whether the act for which she has accepted responsibility was legal or 
illegal as measured by rules of international law. It is probable that a large percentage 
of the financial obligations imposed ... w ould not arise under the rules of international 
law but are terms imposed by the victor as one of the conditions of peace.” (Consoli¬ 
dated Edition, Dccisiom ami Opiniom, 75, 76). Tn his Final Report as Acting Agent of 
th' United States before the Mixed C.lahns Coinmission (1941), U. I I. Martin shows 

With respect to reparations and claims, sec 2 Hyde, (fp. cit. 969 979 and works there cited. 
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that the aniounr awarded by the Coniniission for American claims apainst (iermany then 
exceeded $159,000,000 for private claimants in principal amount and over $254,000,000 
including interest; and that $159,584,306.21 had been paid to claimants or was in process 
of payment on January 10, 1941. This was exclusive of C^overnmenr-owned claims. 
Deductions approximating $796,922.12 had been made for expenses to the (lovernmeni 
of conducting the Claims Commission, the total estimated cost to the I’nired States being 
$1,486,000, or about four-tenths of a cent for each dollar recovered.^'^ 


WORl>D WAR II WAR CI.AIMS SFT I Ll AlRN l'. H ALLAN PEACE 
TREATA, EFBRITARY 10, 1947-*" 

T,LAS. 16-48, 61 Stat. 1245 

Ayt\ 76. 1. Italy waives all claims of any dcscripti(»n against the Allied and Ass(»- 
ciared Powers on behalf of the Italian riovermnent or Italian nationals arising 
directly out of the w ar or out of actions taken because of tlic existence of a stare 
of war in Europe after September 1, 1959, whether or not the Allied or Associated 
Power was at war with Ital>- at the time, including the follow'ing; 

(a) ("laims for losses or damages sustained ns a consc(jiicncc of acts of forces 
or authorities of Allied or Associated Powers; 

(b) Claims arising from the presence, operations, or actions of forces or au¬ 
thorities of Allied or Associated Powers in Italian territory; 

(c) Claims with respect to the decrees or orders of Prize Courts of Allied or 
Associated Powers, Italy agreeing to accept as valid and binding all decrees and 
orders of such Prize Courts on or after September 1, 1959, concerning Italian ships 
or Italian goods or the payment of costs; 

(d) Claims arising out of the exercise or purported exercise of belligerent rights. 

2. The provisions of this .Article shall bar, completely and finally, all claims of 

the nature referred to herein, w hich will be henceforward extinguished, whoever 
may be the parties in interest, I he Italian Government agrees to make equitable 
compensation in lire to persons w ho furnished supplies or services on requisition 
to the forces of Allied or Associated Pow ers in Italian territory and in satisfaction 
of non-combat damage claims against the forces of Allied or Associated Powders 
arising in Italian territory. . . . 

Art. 7S. L In so far as Italy has not already done so, Italy shall restore nil legal 
rights and interests in Italy of the United Nations and their nationals as they 
existed on June 10, 1940, and shall return all property in Italy of the United Nations 
and their nationals as it now exists. . , , 

4, (a) The Italian Government shall be responsihle for the restoration to com¬ 
plete good order of the property returned to United Nations nationals under para¬ 
graph 1 of this Article. In cases where property cannot he returned or w^hcrc, as a 
result of the war, a United Nations national has suffered a loss by reason of injury 

Regarding this coiiimission, sec Yntema, “I’lie 'IVcarics with CKrinan.v and Compensation 
fi»r War Damage,” 23 Col L. Rev. 511 (1923) and 24 id. 154 (1924); Borchard, “'The Opinions of 
die Mixed Claims Commission, United States -and Cerniany,” 19 /////. J. ImH /.. U5 (192^; 20 
Avi. J. huH L, m (1926). 

•***>&c Hyde, “Protection by the U.S. of Anierit an-«»\vncd Property in VV'ar-srriikcn Areas,” 
46 Col. L. Rev. 519 (1946); Hanna, “Legal Liability for War Damage” 45 Mich. L. Rev. 1057 
(1945); Worniscr, Collection of international Wat IJainafie Claims (1944); 1 lanna, “Nationality 
and War Claims,” 45 Col. L. Rev. 501 (1945); Council on lAircign Relati(»ns, Rostnvar Settlcmem 
of Property Rights (1945); Goldschmidt, Legal Ciahns Against Ctermany (1945). 
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or cininngc to property in Italy, he shall receive froni the Italian Government com¬ 
pensation in lire to the extent of two-thirds of the sum necessary, at I he date of 
payment, to purchase similar property or to make yood the loss suffered. In no 
event shall L'nited Natirms nationals receive less favourable treatment w ith respect 
to compensation than that accorded to Italian nationals. 

(b) Tnited Nations nationals who hold, directly or indirectly, ownership in¬ 
terests in corporations or associations which are not United Nations nationals 
within the meaning of paragraph 9 (a) of this Article, but which have suffered a 
loss by reason ot injury (ji* damage to property in Italy, shall receive compensa¬ 
tion in accordance with sub-paragraph (a) above. Ehis compensation shall he 
calculated on the basis ol tlie total loss or damage sufFered by the corporation or 
association and shall bear the .same proportion to such loss or damage as the bene¬ 
ficial interests of such nationals in the corporation or association bear to the total 
capital thereof. . . . 

9. As used in this Article: 

(a) “United Nations nationals"' means individuals who are nationals of any 
of the United Nations, or corporations or associations organized under the laws of 
any of the United Nations, at the coming into force of the pre.sent Treaty, provided 
that the said individuals, corporations or a.s.sociations also had this status on Sep¬ 
tember 3, 1943, the date of the Armistice with Italy. The term “United Nations 
nationals” also includes all individuals, corporations or associations which, under the 
laws in force in Italy during the war, have been treated as enemy; 

. . . (c) “Property” means all movable or immovable property, whether tan¬ 
gible or intangible, including industrial, literary and artistic property, as well as 
all rights or interests of any kind in propert}'. . . . 

An. 19. 1. lilach of the Allied and Associated Powers shall have the right to 
seize, retain, liquidate, or take any other action with respect to all property, rights 
and interests which on the coming into force of the present Treaty are within its 
territory and belong to Italy or to Italian nationals, and to apply such property or 
the proceeds thereof to such purposes as it may desire, within the limits of its 
claims and tho.se of its nationals against Italy or Italian nationals, including debts, 
other than claims fully satisfied under other Articles of the present Treaty. AH 
Italian property, or the proceeds thereof, in excess of the amount of .such claims, 
shall be returned. 1 Exceptions are made in later paragraphs for diplomatic or con¬ 
sular property, property used for religious or charitable purposes, property in 
ceded territories, literarj' and artistic property rights, property rights arising after 
the resumption of trade relations with Italy, and property “of natural persons 
w ho are Italian nationals permitted to reside within the territory of the country in 
which the propertN' is located or to reside elsew here in United Nations territory, 
other than Italian property which at any time during the w’ar w^as subjected to 
measures not generally applicable to the property of Italian nationals resident in 
the same territory.”] 


Note 

Article 74 of the Italian treaty deals w ith reparations, Article 75 with restitution 
in specie of property removed from United Nations territory by Axis forces and found 
in Italian territory, and Article 77 w ith Italian claims against Germany. Similar pro- 
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viiioiis to all rhc foregoing arc found in the Treaties of Peace of Fcbniaiy 10, 1947, with 
Bjlgaria, Hungary, Rumania, and Finland (rhc United States not being a party tt» the 
Finnish Treaty).-*'^ R>' Article SO of the Italian I’reaty, the Allied Powers declare that the 
rights given them in the treaty “cover all their claims and those of their nationals for 
loss or damage due to acts of war, including measures due to the occupation of their 
territory, attributable to Italy and having occurred outside Italian territory, aside from 
claims for restitution and those relating to United Nations property in Italy,” 
Comparable provisions arc found in the Japanese Peace 'Freaty, ’u hich also provides 
in Article 14 that: 

(a) It is recognized that Japan should pay reparations to the Allied Powers for 
the damage and suffering caused by it during the war. Nevertheless it is also recog¬ 
nized that the resources of Japan are not presently sutficienr, if it is to maintain a 
viable economy, to make complete reparation for all such damage and suffering and 
at the same rime meet its other ohligations. 'Fherefore, 

1. Japan will promptly enter into negotiations with .\llied Powers so desiring, 
whose present territories were occupied by Japanese forces and damaged by Japan, 
with a view to assisting to compensate those countries for the cost of repairing the 
damage done, by making available the services of the Japanese people in production, 
salvaging and other work for the Allied Poxscis in cjiicsrion. Siicli arrangements 
shall avoid the imposition of additional liabilities on other Allied Powers, and, where 
the manufacturing of raw materials is called for, they shall be supj)licd by the Allied 
Powers in question, so as not to throw any foreign exchange bunien iipcui Japan. 

2. (1) Subicct to rhc prt>visions of sub-paragraph (II) below,''' each of the Allied 
Powers shall have the right to seizx\ retain, liciiiidarc or otherwise dispose of all 
property, rights and interests of (a) Japan and Japanese nationals, (b) persons acting 
for or on behalf of Japan or Japanese nationals, and (c) entities owned or controlled 
by Japan or Japanese nationals, which on the first coming into force of the present 
Treaty were subiect to its jurisdiction. The property, rights and interests specified 
in this sub-paragraph shall include those now blocked, vested t>r in the pt»ssession 
or under the control of enemy property authc^riries of Allied Powers, which be¬ 
longed to, or were held or managed on behalf of, an\' of rhc persons or entities 
mentioned in (a), (b) or (c) above at the time such assets came under the controls 
of such authorities. . . . 

(b) Except as otherwise provided in the present IVeary. the Allied Powers waive 
all reparations claims of the Allied Powers, other claims of the Allied Powers and 
rheir nationals arising out of any actions taken by Japan and its nationals in the 
course of the pn»secuti<)n of the war, and claims of the Allied P<»wcrs for direct 
military costs of occupation.'”'- 

Articlc 16 of the Japanese Treaty provides that “As an expression of its desire to in¬ 
demnify those members of tlie armed forces of the Allied Powers wlio suffered undue 
hardships while prisoners f»f war of Japan, Japan will transfer its assets and those of 
its nationals in countries which were neutral during the war, tir which were at war 


Regarding these treaties, see Fralcigli. “Compensation for War Damage rc» American Prnp- 
ert>’ in Allied Countries,” 41 /Iw. /. Inti L. 748 0947); Brooks, “A Survey of Progress towards 
Payment of War Damage Compensarion in F.iirope,” 1 Ivt'l f..Q. ?0I 0947); Mann. “Fnemy 
Property and the Paris Peace Treaties,” 64 L.Q. Rev, 492 0 948j; A. Martin, “ Fhc rrcatmcni 
of Lucniy Prtipcrty under the Peace Treaties of 194",” 34 Cirorins Snriefy I'rens.ictiovs 77 
0948^; J. Tate, “International Reclamations and the Peace Settlements,” 43 Vroccedinj^s Am. 
Soc, IntU L, 27 0949); A. L. Kane, “Some Unsolved Problems Regarding War Damage Claims 
under Article 78 of the Treaty of Peace with Italy,” 45 Am, /. hifl 357 (1951); W. Siirrcv. 
“Problems of the Italian Peace Treaty,” 16 L, & Conteviporciry Vrohlcnis 435 0951). 

51 Fxceptions arc made in suh-paragraph II for prtiperry of Japanese permitted to reside in 
Allied territory during rhc war, diplomaric and consular properties, property of religious and 
charitable institutions used for religious or charitable purposes, property which came into being 
after rcstfirarion of trade with Japan, and obligatioas uf Japan <»r Japanese natifinals expressed 
in Japanese currency. 

52Text from 25 Dept, of State Bulletin 349, 351 0951). 
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with any of the Allied Powers, or, at its option, the equivalent of such assets, to the 
International Committee of the Red Cross which shall liquidate such assets and distribute 
the resultant fund to appropriate national agencies, for the benefit of former prisoners 
of war and their families on such basis as it may determine to be equitable. The cate¬ 
gories of assets described in Article 14(a) 2 (11) . . . of the present Treaty shall be 
excepted from transfer, as well as assets of Japanese natural persons not residents of 
Japan on the first coming into force of the Treaty.” 

The War Claims Act of July 3, 1948, 62 Star. 1240, established a War Claims 
Commission to pass upon claims, inter alia, of Americans interned by the enemy 
during World War 11, or held as prisoners of war, and to inquire into other claims 
for personal injury and property losses, reporting to Congress its recommendations 
for dealing therewith. German and Japanese properties in the United States held 
by the Alien Property Custodian were, by the Act, turned over to the Treasury as 
the basis for a War Claims Fund. (See U,S. Code Cong. Service^ 1948, p. 931, and 
for Committee Reports, ibid., 2317.) This report, dared March 31, 1950, is found 
in House doc. 580, 81st Cong., 2d sess. It urges “that the first priority in filing and 
paying claims arising out of AVorld War II should be assigned to those claims based 
on death as a result of illegal acts, maltreatment in the course of imprisonment or 
internment or other illegal actions of enemy governments resulting in loss of life, 
impairment f)f health, and other injuries to the person, ... It is our recommen¬ 
dation ... that the amount of the award be calculated in each case on the injury or 
damage sustained.” (Pp. 51-52). The Commission also “urges, despite the fact 
that immediate payment cannot be made, that authority be granted to receive and 
adjudicate claims based on the loss, damage, destruction, or sei/.ure of real or per¬ 
sonal property, arising out of World War 11.” (P. 53). It adds: “it appears that 
certain types of property claims may well merit priority consideration when settle 
ment of such claims is feasible. For example, claimants whose claims involve tan 
giblc property valued at $10,000 or less; claims resulting from actions not normally 
incident to the conduct of hostilities; and certain claims of educational, religious, 
and eleemosynary institutions would appear to fall within that group.” (P. 54). See 
also War Claims Commission, First Seim-Annual Report, March 13, 1950. The ex¬ 
tent to which any program of adjudication of war claims by the Commission and 
of paj ment from funds appropriated l)y Congress (out of enemy property in this 
country, or possible reparations, or othcrwi.se) may take account of the liability 
or non-liability of enemy states under international law, or under terms such as the 
Treaty with Italy, cannot as yet be predicted. See War Claims Commission, 
supplementary report of Jan. 16, 1953, War Claims Arising out of World War II, 
House doc. 67, 83d Cong., 1st sess. 


Section C. “Procedural” Prerequisites 


/. Exhaustion of Local Remedies. 


5 HACKWOR IM, DIGI'Sr OF INTERNATIONAL LAW 501-2, 511 

I In a memorandum dated July 21, 1930, Mr. Hackworth, Solicitor for the De¬ 
partment of State, wrote: ] 
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An important point to be determined in connection with any claim is whether 
the claimant has exhausted the means available to him in the foreign jurisdiction 
for redressing his iniuries. If the local law provides a method of redress, either by 
appeal to the local courts or to the administrative authorities, the claimant, before 
he is entitled to have his case espoused by his Government must, as a general rule, 
show that he has exhausted such remedies and has been unable to obtain justice.. .. 

If it develops that claimant has a remedy or remedies of w hich he has not availed 
himself, and it does not appear that any of the recognized reasons exist which 
would excuse an exhaustion of such legal remedies, he is usually told that he must 
first resort to them and that his claim will be recognized onlx*^ in case he suffers 
a denial of justice at the hands of the judicial or other authorities of the foreign 
country. 

This requirement is the source of much dissatisfaction on tlic part of claimants 
A surprisingly large numl)cr of them do not seem to realize that when they go to a 
foreign country they submit themselves to laws there in force and that it is only in 
case of denials or miscarriage of justice or actual injustice under those laws that 
they arc warranted in appealing to their own government.. . . 

Unsuccessful litigants usually feel . . . that they have suffered a denial of justice 
simply because the courts have failed to agree \\ ith their contentions. They are 
more apt to feci that way if they have been unsuccessful in a foreign court. . . . 
The fact that a litigant is dissatisfied with the decision of the court naturally does 
not, of itself, afford any ground for contending that tlic court has failed to admin¬ 
ister justice. . . . 

[Me also] pointed out that there are certain exceptions to the general rule requir¬ 
ing that a claimant exhaust local remedies, such as cases in which it is satisfactorily 
established that: 

(1) Justice in the local courts is wholly lacking. 

(2) The injury was caused by the arbitrary and unjust action of the higher offi¬ 
cials of the foreign government and there appears to be no adequate ground for 
believing that a sufficient remedy is afforded by judicial proceedings. 

(3) The local courts have been superseded by military or executive authorities. 

(4) The local courts arc menaced and controlled by a hostile mob. 

(5) Local remedies arc insufficient, etc, 

IHc then observed further:] 

... In a large percentage of . . . cases the suggestion by the government that 
claimants must exhaust their local remedies is countered by the statement that it is 
futile to appeal to the local courts because of their inability or unwillingness to do 
justice. . . . The Department, of course, can not assume that the regularly estab¬ 
lished courts of a country will not administer justice until it has been shown that 
such is the case. 


PANEVEZVS-SALDUTISKIS RAILWAY CASE 
(ESTONIA V. LITHUANIA) 

Permanent Court of Inrcrnarional Justice, 1939 
P.C././., Scr. A/B, no. 76; 4 Hudson, World Court Reports 341 


[The First Company of Secondary Railways in Russia, established in 1892 , built 
and ran a railway line, part of which ran through Russian territory which later 
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became IJthuaiiia. I'liis company was nationalized by the Soviet Government in 
J 917-18. The Lithuanian Government took possession in 1919 of the railway here 
in question, lying within its territory Under the Treaty of Tartu, February 2, 
1920, between Estonia and the Soviet Republic, the latter renounced certain rights 
with respect to F«stonian companies. Pursuant thereto, the new F^stonian company 
l‘,simenc became the successor of the old Russian company. Espousing the claim 
of this company against Lithuania, Estonia brought an action against Lithuania 
(both having accepted the compulsory jurisdiction of the Court under the “Op¬ 
tional clause”). Both Estonia and Lithuania named judges ad hoc to sit with the 
Court. Lithuania presented two preliminary objections that: (1) the claim was not 
of Estonian nationality at the time of the injuryand (2) the claimant had not 
exhausted local remedies in 1 Jthuania. The Court found against Lithuania on the 
first objection, and as to the second, said:] 

File second I drluianian objection is based on the nonobservance by the Estonian 
Ciovcrninent of “the rule of international law requiring the exhaustion of the reme¬ 
dies afforded by municipal law.” The existence of this rule which in principle 
subordinates the presentation of an international claim to such an exhaustion is not 
contested bv the I .stonian Agent; his contention is that the case falls within one or 
more of the admitted exceptions to the rule. 

First it is maintained that the courts in Lithuania cannot entertain a suit in 
this case. Secondly it is said that on one point — and that a point which constitutes 
an essential element in the F’stonian case — the highest court in Lithuania has 
already given a decision ad\ erse to the Estonian company’s claim. 

If either r)f these points could be substantiated, the Court woidd be bound to 
overrule the second Lithuanian objection. I'hcre can be no need to resort to the 
municipal courts if those courts have no jfirisdiction to afford relief; nor is it 
necessary again to resort to those courts if the result must be a repetition of a 
decision already given. 

Before examining in detail the second Lithuanian objection, it should be ob¬ 
served that the F^stonian submission in this case is based on Lithuania’s refusal to 
to recogni/c the Esimenc Company’s proprietary and concessionary rights in the 
Panevezys-Saldutiskis railway, it is based on a dispute as to the non-recognition 
of a claim by an individual to a property right and to a contractual right. In prin¬ 
ciple, the property rights and the contractual rights of individuals depend in every 
state on municipal law and fall therefore more particularly within the jurisdiction 
of municipal tribunals. 

'I'he Estonian Agent has argued that the Lithuanian courts have no jurisdiction 
to entertain a suit liy the Ksinienc Company to establish the Company’s title to the 
Panevc/ys-Saldutiskis railway. His allegation is met with an emphatic assertion 
by the Lithuanian Agent that the courts in Lithuania possess such jurisdiction. The 
Lithuanian Agent also points to Article 2 of the Lithuanian Code of Civil Procedure 
where it is laid down that “private persons . . . whose legal rights are infringed 
by decisions of administrative institutes or persons may bring an action in the 
courts.” 

The question whether or not the Lithuanian courts have jurisdiction to enter¬ 
tain a particular suit depends on Lithuanian law and is one on which the Lithuanian 
courts alone can pronounce a final decision. It is not for this Court to consider 


see p. 542 wifrtf. 
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the arguments which hnvc been addressed to it for the purpose cither of estab¬ 
lishing the jurisdiction of the Lithuanian tribunals by adducing particular pro 
visions of the laws in force in lathuania, or of denying the jurisdiction of those 
tribunals by attributing a particular character (seizure jure huperii) to the act 
of the Lithuanian Government. I'ntiJ it has been clearly shown that the Lithu¬ 
anian courts have no jurisdiction to entertain a suit by the Ksinienc Company as 
to its title to the Panevez) s-Saldutiskis railway, the (a)urt cannot accept the con¬ 
tention of the Estonian Agent that the rule as to the exhaustion of local remedies 
does not apply in this case because Uthuanian law atTords no means of redress. 

The second ground on which the Estonian Agent has maintained that the rule 
as to the cxliaustion of local remedies does not apply in this case is that the highest 
court, the Supreme Court in Lithuania, has alreadx* held that there is no continuity 
lictween the Russian company and the Estonian company, and has therefore already 
given an adverse decision on a point w hich constitutes an essential clement in the 
Esimene Company's claim to the Pancvc/\*s-Salcliitiskis railu ay. 'Ehc rule of inter¬ 
national law as to the exhaustion of local remedies has never, it is contended, been 
held to require that a claimant should be bound to institute proceedings on a point 
on which the highest court has already given a decision. 

The Court docs not regard the argument as applicable in this instance. 

The case in which it is alleged that the Supreme Tribunal in Lithuania gave such 
a decision on March 26th, 1934, is a suit brought against the Esimene Company in 
the Lithuanian courts b\' one Jcglinas to recover the capital value and the arrears 
of interest due on one of the bonds issued by the Russian company for the construc¬ 
tion of the railway in question, and to (»brain a decision that holders of the bonds 
were entitled to be paid in priority to other creditors, and also to obtain a ruling 
as to the rate of exchange as between roubles and lirs. 

The Lithuanian Agent stated that the Je^Uuas case was nor a genuine case. WMiat- 
ever may be the case on this point, it is sullicient for rhe Conn to make the fol¬ 
lowing observations. 

After the case had been dealt u ith in the Court of the dc Piiix and the V n- 
bmial d*Anondisseinenty Jcglinas entered an appeal to the Supreme Court in Lithu¬ 
ania. The judges in that Court ignored the contentions and admissions of the par ¬ 
ties, annulled the judgment of the Tribunal dArrondhseman and quashed all the 
proceedings upon the ground that there was no properly qualified defendant before 
the Court. . . . 

The passage ... in w hich it is said that the proofs had not been submitted in 
the case to show that the Estonian company could be recognized as the succcs.sor of 
the former Russian company has been thought tc» mean that the Supreme Tribunal 
examined the evidence and gave a decision as to its effect. \n examinaiion of the 
judgment shows however that the passage in the judgment means no more than that 
no evidence had been submitted to the Lithuanian courts to show^ the identity of 
the two companies. 

It must also be pointed out that if the Esimene Company instituted proceedings 
in the Lithuanian court as to their right to be regarded as the owners and conce.s- 
.sionaircs of the Pancvezys-Saldutiskis railw'ay, ( he parties to the suit would not be 
the same as tho.se in the Jefrlinas case — so that no question of res judicata could 
arise; nor is there anything to show^ that the Esimene Company would find itself 
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confronted by a course of decisions {jurisprudence constante) of the Lithuanian 
courts which would render the Company’s suit hopeless, despite the difference of 
the parties. 

The Estonian Agent has also drawn the attention of the Court to an opinion ren¬ 
dered by the Lithuanian Council of State on January 25rh, 1933, as to the juridical 
l)asis of the Esimene Company’s claim to the Panevezys-Sakiutiskis railway. The 
conciusion reached by the Council of State was that the Esimene Company was 
neither the same as nor the successor to the Russian company and therefore had 
no claim to the railway. 

The function of the Council of State in Lithuania is among others to notify to 
the Council of Ministers or to the particular Minister concerned any case in which 
the orders, regulations or instructions of the executive authorities are inconsistent 
with the laws in force. It is not a judicial authority the opinions of which would 
be binding on the Lithuanian courts. For this reason the fact that in 1933 it ren¬ 
dered an opinion to the Lithuanian Government adverse to the validity of the Esi¬ 
mene OuTipany’s claim cannot be regarded as excusing that Company from seeking 
redress in the Lithuanian courts. 

Neither of the reasons put forward by the I'stonian Agent for the nonapplication 
of the rule as ro the exhaustion of the local means of redress can therefore be re¬ 
garded as holding good in the present case. 

In consc(iuence, on the one hand, the second Lithuanian preliminary objection 
liaving been submitted for the purpose of excluding an examination by the Court 
of the merits of the case, and being one upon which the Court can give a decision 
without in any wa\' adjudicating upon the merits, must be accepted as a preliminary 
objection within the meaning of Article 62 of the Rules. On the other hand, as 
regards the merits of the objection, it is common ground between the parties that 
the l^stonian company has not instituted any legal proceedings before the Lithu¬ 
anian courts in order to establish its title to the Panevc/.ys-Saldutiskis railway. 

I'hc objection must therefore be regarded as one that can be entertained as an 
objection of a preliminary character and as M'ell-fouiided as regards its substance. 

For these reasons, the Court, by ten votes to four,* declares that the objection 
'cgarding the non-exhaustion of the remedies afforded by municipal law is well 
founded, and declares that the claim presented by the Estonian Government cannot 
be entertained. 


Note 

h is, of course, possible for the parties submitting a claim to arbitration or adjudication 
K) agree that exhaustion of local remedies is not a prerequisite. Thus Secretary of State 
Srimson said in his reply to the Preparatory Committee for the League of Nations Codi¬ 
fication Conference of 1930: ‘‘Articles 1 and 2 of the Agreement of August 18th, 1910, 
between the United States and Great Britain, providing for the arbitration of claims, 
and Article 5 of the Claims Convention of September 8th, 1923, between the United 
States and Mexico/’^ dispense with the rule that local remedies must first be exhausted 
l)cforc a claim can he brought before the 'rribiinal. These provisions, however, are the 

• ludges Altamira, van Eysinga, Hudson, and Erich dissented. Judges Rostworowski and 
t?! Vijsschcr, and Lithuanian Judge ad hoc Ronier’is, concurred in the result, but not in tlic 
majority opinion is so far as it related to the objection based on claimant’s nationalit>'* 

•’’“•Regarding the United States — Mexican Claims Convention of 1923, see p. 492, supra. 
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result of special agreement between the States and liavc no bearing on the general 
principles of international law.” League of Nations doc. 192*^^^.10, p. 23.*'*® 


2. The Clause. 


UNITED STATES (NORTH AMERICAN DREDGING CO. OF TEXAS) 
V. UNITED MEXICAN STATES 

General Claims Commission, 1926. Opinions, 1927, p. 21 

Van \’ollenhoven, Presiding Commissioner, and MacGregor, Mexican Com¬ 
missioner [Parker, U.S. Commissioner, concurring in separate opinion]; 

This case is before this Commission on a motion of the Mexican Agent to dis¬ 
miss, It is put forward by the United States of America on behalf of North Ameri¬ 
can Dredging Company of Texas, an American corporation, for the recovery of the 
sum of $233,523.30 with inrerest thereon, the amount of losses and damages alleged 
to have been suffered by claimant for breaches of a contract for dredging at the 
port of Salina Cruz, which contract was entered into between the claimant and the 
Government of Mexico November 23, 1912. 1 he contract was signed at Mexico 
City. The Government of Mexico w as a party to it. It had for its subject matter 
ser\*ices to be rendered b\' the claimant in Mexico. Payment therefor w as to be 
made in Mexico. Article 18, incorporated by Mexico as an indispensable pro¬ 
vision, not separable from the other provisions of the contract was subscribed to 
by the claimant for the purpose of securing the award of the contract. Its transla¬ 
tion by the Mexican Agent reads as follows: 

Tie contractor and all persons wlio, as eiiipIo> ees or in any other capacity, may be 
engaged in the execution of the w<»rk under this contract either directly or indirectly, 
shall be considered as Mexicans in all niartcrs, wdthin the Republic t)f Mexico, concerning 
the execution of such work and the fulfillment of this contract. They shall not claim, 
nor shall they have, with regard to the interests and the business connected with this 
contract, any other rights or means to enforce the same than those granted hy the laws 
of the Republic to Mexicans, nor shall they cni<»y any other riglits than those established 
in favor of Mexicans. They arc consequently deprived of any rights as aliens, and under 
no conditions shall the intervention of foreign diplomatic agents lie permitted, in any 
matter related to this contract. 

1. The jurisdiction of the Commission is challenged in this ease on the grounds 
(first) that claims based on an alleged nonperformance of contract obligations arc 
outside the jurisdiction of this Commission and (second) that a contract containing 
the so-called Calvo clause deprives the party subscribing said clause of the right 
to submit any claims connected with his contract to an international commis.sion. 

2. The Commission, in its decision this day rendered on the Mexican motion to 

On exhaustion of local remedies, see als<i materials in 5 Hackworth, Digest of Iniernaiumal 
Law 501-526; Freeman, International Respomihility o\ States for Denial of JmticCf 4()3“455 
(1938). 

The subject is thoroughly discussed by Bagge, Arbitrator in his decision in the Finnish Ships 
Arbitration between Finland and Great Britain in 19.54, conveniently digested in A^inml Dif^est 
1933-34, case no. 91; for comments, see Fachiri. “The Loc'.il Remedies Rule in the Light of tlic 
Finnish Ships Arbitration,” 1936 Brit. Y.B. InFl L. 19; Borchard, “The Local Remedy Rule,” 28 
Am. J. IntH L. 729 (1934). 
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dismiss the Illinois Central Railroad Company casc,®^® ... has stated the reasons why 
it deems contractual claims to fall within its jurisdiction. It is superfluous to repeat 
them. The first ground of the motion is therefore rejected. 

3. The Commission is fully sensible of the importance of any judicial decision 
either sustaining in whole or in part, or rejecting in whole or in part, or construing 
the so-called ‘‘Calvo clause” in contracts between nations and aliens. It appreciates 
the legitimate desire on the part of nations to deal with persons and property 
within their respective jurisdictions according to their own laws and to apply 
remedies provided by their own authorities and tribunals, which laws and reniedies 
in no wise restrict or limit their international obligations, or restrict or limit or in 
any wise impinge upon the correlative rights of other nations protected under rules 
r>f international law. The problem presented in this case is w hether such legitimate 
desire may be accomplished through appropriate and carefully phrased contracts; 
what form such a contract may take; what is its scope and its limitations; and does 
clause 18 of the contract involved in this case fall within the field w^hcre the 
parties arc free to contract without violating an\- rule of international law? 

4. The ("ommission does nor feel impressed by arguments cither in favor of or 
in opposition to the Calvo clause, in so far as these arguments go to extremes. 
The (]aIvo clause is neither upheld by all outstanding international authorities and 
by the soundest among international aw'ards nor is it universally rejected. The 
Calvo clause in a specific contract is neither a clause wdiich must be sustained to 
its full length because of it contractual nature nor can it be discretionarily sepa¬ 
rated from the rest of the contract as if it were just an accidental postscript. The 
problem is not solved by saying yes or no; the affirmative answer exposing the 
rights of foreigners to undeniable dangers, the negative answer leaving to the na¬ 
tions involved no alternative except that of exclusion of foreigners from business. 
I'he present stage of international law' imposes upon every international tribunal 
the solemn duty of seeking for a proper and adequate balance betw een the sover¬ 
eign right of national jurisdiction, on the one hand, and the sovereign right oi 
national protection of citizens on the other. No international tribunal should oi 
may evade the task of finding such limitations of both rights as xvill render them 
compatible w-ithin the general rules and }>rinciples of international law\ By merely 
ignoring world-w idc abuses either of the right of national protection or of the right 
of national jurisdiction no solution compatible w'ith the requirements of modern 
international law can be reached. 

5. At the very outset the Commission rejects as unsound a presentation of the 
problem according to which if article IS of the present contract were upheld 
Alcxico or ans' other nation might lawfully bind all foreigners by contract to 
relinquish all rights of protection by their governments. It is quite possible to rec¬ 
ognize as valid some forms of w^aiving the right of foreign protection without 
thereby recognizing as \ aJid and law ful every form of doing so. 

6. 1 he Commission also denies that tiic rules of international public law' apply 
only to nations and that indivithials can not under any circumstances have a per¬ 
sonal standing under it. . . . 

7. It is well known how' largely the increase of civilization, intercourse, and inter¬ 
dependence as between nations has influenced and moderated the exaggerated 
conception of national sovereignty. As civilization has progressed individualism 


5«See p. 515, supra. 
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has increased; and so has the right of the individual citizen to decide upon the ties 
between hiinsclf and his native country. There was a time when governments and 
not individuals decided if a man was allowed to change his nationality or his resi¬ 
dence, and when even if he had changed cither of them his government sought to 
lay burdens on him for having done so. To acknowledge that under the existing 
laws of progressive, enlightened civilization a person may voluntarily expatriate 
himself but that short of expatriation he may not b\' contract, in w hat he conceives 
to be his own interest, to any extent loosen the ties which bind him to his countrj 
is neither consistent with the facts of modern international intercourse nor with 
corresponding developments in the iicld of international law and does not tend to 
promote good will among nations. 

8. The contested provision, in this case, is part of a contract and must be upheld 
unless it be repugnant to a recognized rule of international law. What must be 
established is not that the Calvo clause is universally accepted or universally rec* 
ognized, but that there exists a generally accepted rule of international law con¬ 
demning the Calvo clause and denying to an individual the right to relinquish to 
any extent, large or small, and under any circumstances or conditions, the protec¬ 
tion of the go\ crnmcnt to which he owes allegiance. ... It is as little doubtful 
nowadays as it w as in the day of the Geneva Arbitration that international law it 
paramount to decrees of nations and to municipal law; but the task before this 
Commission precisely is to ascertain whether international law really contains a 
rule prohibiting contract provisions attempting to accomplish the purpose of tht 
Calvo clause. 

9. The Commission docs not hesitate to declare that there exists no international 
rule prohibiting the sovereign right of a nation to protect its citizens abroad 
from being subject to any limitation whatsoever under any circumstances. The 
right of protection has been limited by treaties between nations in provisions re¬ 
lated to the Calvo clause. While it is true that Latin-American countries — which 
are important members of the family of nations and which have played for many 
years an important and honorable part in the development of international law - 
are parties to most of these treaties, still such countries as France, Gemiany, Great 
Britain, Sweden, Norway, and Belgium, and in one case at least even the United 
States of America (Treaty between the United States and Peru dated September 6, 
1870, Volume 2, Malloy’s United States Treaties, at page 1426; article 37) have 
been parties to treaties containing such provisions. 

10. What Mexico has asked of the North American Dredging Company of Texas 
as a condition for awarding it the contract which it sought is, “If all of the means 
of enforcing your rights under this contract afforded by Mexican law, ev’^en against 
the Mexican Government itself, are wide open to you, as they are wide open to 
our own citizens, will you promise not to ignore them and not to call directly upon 
your own Government to intervene in your behalf in connection with any con¬ 
troversy, small or large, but seek redress under the laws of Mexico through tht 
authorities and tribunals furnished by Mexico for your protection?” and the claim¬ 
ant, by subscribing to this contract and seeking the benefits which were to accrue 
to him thereunder, has answered, “I promise.” 

11. Under the rules of international law may an alien lawfully make such a 
promise? The Commission holds that he may, but at the same time holds that he 
can not deprive the government of his nation of its undoubted right of applying 
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international remedies to violations of international law committed to his damage. 
Such government frequently has a larger interest in maintaining the principles of 
international law than in recovering damage for one of its citizens in a particular 
case, and manifestly such citizen can not by contract tie in this respect the hands 
of his government. But while any attempt to so bind his government is void, the 
Commission has not found any generally recognized rule of positive international 
law which would give to his government the right to intervene to strike down a 
lawful contract, in the terms set forth in the preceding paragraph 10, entered into 
by its citiy.en. The obvious purpose of such a contract is to prevent abuses of the 
right to protection, not to destroy the right itself — abuses which arc intolerable 
to any self-respecting nation and arc prolific l)reeders of international friction. The 
purpose of such a contract is to draw a reasonable and practical line between Mexi¬ 
co’s sovereign right of jurisdiction within its own territory, on the one hand, and 
the sovereign right of protection of the government of an alien whose person or 
property is within such territory, on the other hand. Unless such line is drawn 
and if these two coexisting rights arc permitted consrantl)' to overlap, continual 
friction is inevitable. 

12. It being impossible to pro\e the illegality of the said provision, under the 
limitations indicated, l)y adducing generally recognized rules of positive interna¬ 
tional law, it apparently can only be contested by invoking its incongruity with the 
law of nature (natural rights) and its inconsistency with inalienable, indestructible, 
unprescriptible, iincurrailable rights of nations. The law of nature may have been 
helpful, some three centuries ago, to build up a new law of nations, and the concep¬ 
tion of inalicnalile rights of men and nations may have exercised a salutary influ¬ 
ence, some one hundred and fifty years ago, on the development of modern democ¬ 
racy on both sides of the ocean; but they have failed as a durable foundation of 
either municipal or international law and can not be used in the present day as 
substitutes for positive luiinicipal l:iw% on the one hand, and for positive inter¬ 
national law', as recognized by nations and governments through their acts and 
statements, on the other hand. Inalienable rights have been the cornerstones of 
policies like those of the Holy Alliance and of Lord Palmerston; instead of bring¬ 
ing to the world the benefit of mutual understanding, they are to weak or less 
fortunate nations an unrestrained menace. 

13. What is the true meaning of article 18 of the present contract? It is essen¬ 
tial to state that the closing words of the article should be combined so as to 
read: “being deprived, in consequence, of any rights as aliens in any matter con¬ 
nected 'with this contract, and without the intervention of foreign diplomatic agents 
being in any case permissible in any matter connected 'with this contract'' Both 
the commas and the phrasing show that the words “in any matter connected with 
this contract” are a limitation of either of the two statements contained in the 
closing words of the article. 

14. Reading this article as a whole, it is evident that its purpose was to bind 
the claimant to be governed by the laws of Mexico and to use the remedies existing 
under such laws.... But this provision did not, and could not, deprive the claim¬ 
ant of his American citizenship and all that that implies. It did not take from him 
his undoubted right to apply to his own Government for protection if his resort to 
the Mexican tribunals or other authorities available to him resulted in a denial or 
delay of justice as that term is used in international law. In rjch a case the claim- 
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ant’s complaint would be not that his contract was violated but that he had been 
denied justice. 'Fhc basis of his appeal would be not a construction of his contract, 
s;n e perchance in an incidental way, but rather an internationally illegal act. 

15. What, therefore, are the rights which claimant waived and those which he 
did not wai\ c in subscribing to article 18 of the contract? (a) lie waived his right 
to conduct himself as if no coiiipetcnt authorities existed in Mexico; as if he were 
engaged in fulfilling a contract in an inferior country subject to a system of capitu¬ 
lations; and as if the only real remedies available to him in the fulfillment, con¬ 
struction, and enforcement of this contract were international remedies. All these 
he waived and had a right to waive, (b) He did not waive any right which he pos¬ 
sessed as an American citizen as to an}' matter not connected with the fulfillment, 
execution, or enforcement of this contract as such, (c) He did not waive his un¬ 
doubted right as an American citizen to apply to his Government for protection 
against the violation of international law (internationally illegal acts) whether 
growing out of this contract or out of other situations, (d) He did not and could 
not affect the right of his (Government to extend to him its protection in general 
or to extend to him its protection against breaches of international law. Ilut he did 
frankly and unreservedly agree that in consideration of the Government of Mexico 
awarding him this contract, he did not need and would not invoke or accept the 
assistance of his Government with respect to the fulfillment and interpretation of 
his contract and the execution of his work thereunder. Lhe conception that a citi¬ 
zen in doing so impinges upon a sovereign, inalienable, unlimited right of his gov¬ 
ernment belongs to those ages and countries which prt)hibired the giving up of his 
citizenship by a citizen or allow ed him to relinquish it only with the special per¬ 
mission of his government. .. . 

18. If it were necessary to demonstrate how legitimate arc the fears of certain 
nations with respect to abuses of the right of protection and how' seriously the sov¬ 
ereignty of those nations within their own boundaries w ould be impaired if some 
extreme conceptions of this right were recognized and enforced, the present case 
would furnish an illuminating example. The claimant, after having solemnly prom¬ 
ised in waiting that it w'ould not ignore the local kuvs, remedies, and authorities, 
behaved from the very beginning as if article 18 of its contract had no existence in 
fact. It used the article to procure the contract, but this was the extent of its use. 
It has never sought any redress by application to the local authorities and remedies 
which article 18 liberally granted it and which, according to Mexican law, are avail¬ 
able to it, even against the Government, without restrictions, both in matter of 
civil and of public law. . . . 

20. Under article 18 c»f the contract declared upon the present claimant is pre¬ 
cluded from presenting to its (Government any claim relative to the interpretation 
or fulfillment of this contract. If it had a claim for denial of justice, for delay of 
justice or gross injustice, or for any other violation of international law committed 
by Mexico to its damage, it might have presented such a claim to its Government, 
which in turn could have espoused and presented it here. Although the claim as 
presented falls within the first clause of Article I of the Treaty, describing claims 
coming w-irhin this Commission’s jurisdiction, it Ls not a claim that may be right¬ 
fully presented by the claimant to its Government for espousal and hence is not 
cognizable here, pursuant to the latter part of paragraph 1 of the same Article I. 

21. It is urged that the claim may be presented by claimant to its Government 
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for espousal in view of the provision of Article V of the Treaty, to the effect “that 
no claim shall he disallowed or rejected by the Commission by the application of 
the general principle of international law that the legal remedies must be exhausted 
as a condition precedent to the validity or allowance of any claim.” This provision 
is limited to the application of a general principle of international law to claims that 
may be presented to the Commission falling w^ithin the terms of Article I of the 
Treaty, and if under the terms of Article I the private claimant can not rightfully 
present its claim to its Government and the claim therefore can not become cog¬ 
nizable here, Article V does not apply to it, nor can it render the claim cognizable, 
nor does it entitle cither Government to set aside an express valid contract between 
one of its citizens and the other Government. 

22. Manifestly it is impossible for this Commission to announce an all-embracing 
formula to determine the validity or invalidity of all clauses partaking of the 
nature of the Calvo clause, which may be found in contracts, decrees, statutes, or 
constitutions, and under widely varying conditions. Whenever such a provision 
is so phrased as to seek to preclude a government from intervening, diplomatically 
or otherw’ise, to protect its citizen whose rights of any nature have been invaded by 
another government in violation of the rules and principles of international law, 
the Commission will have no hesitation in pronouncing the provision void. Nor 
does this decision in any way apply to claims not based on express contract pro¬ 
visions in writing and signed by the claimant or by one through whom the claim¬ 
ant has deraigned title to the particular claim. Nor will any provision in any con¬ 
stitution, statute, law, or decree, whatever its form, to which the claimant has not 
in some fonn expressly subscribed in writing, howsoever it may operate or affect 
his claim, preclude him from presenting his claim to his Government or the Gov¬ 
ernment from espousing it and presenting it to this Commission for decision under 
the terms of the Treaty. 

23. Even so, each case involving application of a valid clause partaking of the 
nature of the Calvo clause will be considered and decided on its merits. Where a 
claim is l)ased on an alleged violation of any rule or principle of international law% 
the Commission will rake jurisdiction notwithstanding the existence of such a clause 
in a contract subscribed by such claimant. But where a claimant has expressly 
agreed in writing, attested by his signature, that in all matters pertaining to the 
execution, fulfillment, and interpretation of the contract he will have resort to 
local tribunals, remedies, and authorities, and then wilfully ignores them by apply¬ 
ing in such matters to his Government, he will be held bound by his contract and 
the Commission will not take jurisdiction of such claim. . . . 

25. The Commission decides that the case as presented is not \\*ithin its jurisdic¬ 
tion and the motion of the Mexican Agent to dismiss it is sustained and the case 
is hereby dismissed without prejudice to the claimant to pursue his remedies else¬ 
where. . , 

®TThis case was brought before the domestic American Mexican Claims Commission of 
three Americans, established pursuant to an Act of Congress of Dec. 18, 1942 (56 Stat. 1058), 
which passed upon the claims not completed by the international commission or for which 
rehearing had been requested (Mexico making lump sum payments and die domestic Coniniis- 
sion adjudicating the claims). In making an award of $128,627.77 for the company, the Com¬ 
mission said it was unable to agree with the position taken unanimously by the General Qaims 
Commission, since “In our view, Article V of the Convention of September 8, 1923 is controlling 
as to the right of the United States Government; chat pursuant thereto said Government may 
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Note 

After F. K. Nielsen had been appointed American Commissioner, the Commission in 
1931 followed the North Avierican Dredging Co, case in rejecting an American claim 
in the Intcmaiioval Fisheries Co. case, Ol)inions, 1931, p. 207. Dissenting, Judge Nielsen 
said in part, p. 225: 

However, 1 was not a member of the Commission w hen the opinion in the North 
American Dredging Company case was rendered. 1 am constrained to say that the 
opinion contains noihing of any consequence w'ith which I agree. And therefore, 
since the opinion in the instant case is grounded upon the decision in the prior case, 

1 must, in or<ler !(» explain my views, indicate what 1 conceive to be the utter lack 
of any basis in law for any conclusion subniittcd in the former opinion. . . . 

The Commission's discussion of the restriction on interposition was characterized 
by a failure of recognition and application of fundamental principles of law with 
respect to several .subjects. Principally among them arc: 

(a) The nature of international law^ as a law betw'cen nations whose operation is 
nor controlled by acts of prix atc individuals. 

(b) The nature of an international reclamation as a demand of a government 
for redress from another government and not a private litigation. 

(c) A remarkable confusion between substantive rules of international law that 
a nation may invoke in behalf of itself or its nationals against another nation, and 
jurisdictional questions before international tribunals w'hich are regulated by cove¬ 
nants between nations and of cemrse not by rules of international law or by acts of 
private individuals or by a contract between a private individual and a government. 

International law' recognizes the right of the nation to intervene to protect its 
nationals in foreign countries through diplomatic channels and through instrumen¬ 
talities such as are afforded by international tribunals. The right was recognized 
long prior to the time when there was any thought of restrictions on its exercise. 
The question presented for derermination in considering the effect of local law’s or 
contractual obligations between a government and a private indixidual to restrict 
that right therefore is whether there is evidence of a general assent to such restric¬ 
tions. 

The Commission decided the case by rejecting the claim on jurisdictional grounds, 
although it admitted and stated that the claim w’as within th.e jurisdictional pro¬ 
visions of the Conx ention of September 8, 1923, w hich alone of course determined 
jurisdiction. Although the case was dismissed on jurisdictional grounds, the Com¬ 
mission made reference to international law hut did not cite a w^ord of the evidence 
of that law\ A few’ vague references to stipulations of bilateral treaties have no 
bearing on the case, except that possibly the language of those stipulations serves to 
disprove the Commission’s conclusions. The most casual examination into abun¬ 
dantly available evidence of the law disproves those conclusions. I'he Commission 
did not concern itself with any such evidence. 

The Commission seemed to indicate some view^ to the effect that the contractual 
stipulations in question were in harmony with international law because they re¬ 
quired the exhaustion of local remedies, and that therefore the claim might be re¬ 
jected. The Commission ignored the effect of Article V of the Convention concluded 
September 8, 1923, betw'cen the United States and Mexico, stipulating that claims 
should not be rejected for failure to exhaust local remedies.. .. 

International law is a law grounded on the general assent of the nations of the 
world. Its sources are treaties and customs, and the important sources of evidence 
of the law arc judicial decisions of domestic and international tribunals, certain 

present this claim on behalf of the claimant, and that this Commission has jurisdiction to decide 
the claim.” With respect to the Calvo clause, the domestic Commission expressly adopted the 
reasoning of Nielsen’s dissent in the International Fisheries case. American Mexican Claims 
C^ommission, Report to the Secretary of State, Apr. 4, 1941, p. 29H, 3(M) (U.S. Dept, of State, 
Arbitration Series no, 9.) 
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other kinds of public p^ovcrnnicntal acts, treaties and the writings of authorities. 
The existence or non-existence of a rule of international law is established by a proc¬ 
ess of inductive reasoning; by marshaling the various forms of evidence of the h\\ 
to determine whether or not such evidence reveals the general assent that is the 
foundation of the law. No rule can be abolished, or amplified or restricted in its 
operation, by a single nation or by a few nations or by private individuals or by pri¬ 
vate individuals acting in coniunction with a government. No action taken by a 
private individual can contravene a treaty or a rule of international law, although it 
is the duty of a government to control the action of individuals with a view to 
preventing contravention of rules of international law or treaties. . . . 

The supreme law of all members of the family of nations is not their domestic law 
but is international law'. Therefore, domestic law as well as the acts of officials 
must square with the law of nations. No domestic enactment of a nation can relieve 
that nation of any duty imposed upon it either by international law or by treaties, 
nor deprive any other nation of any of its rights. And assuredly n(» natif>n can by 
a contract with a ])rivate individual relieve itself of its obligations under inter¬ 
national law nor nullify the rights of another nation under that law'. . . . 

Of course it is unnecessary to cite any legal authority to support an assertion 
that international law rec<»gnizes the right of a nation to intervene to protect its 
nationals in foreign countries, through diplomatic channels, and through instrumen¬ 
talities such as arc afforded by international tribunals. . . . 

Domestic laws can not destroy rights secured by iniernational law. Since* one 
nation's rights can not he extinguished by local laws of another nation, then if such 
rights can be destroyed by contracts made by a nation w ith a private individual, the 
capacity for such an accomplishment must he attributed, not to some authority 
possessed by the contracting nation, but to the potency of the individual, or to some 
alchcmistic legal product resulting from a combination of both. 

Domestic laws are not finally detenninarive of an alien’s rights. Nations which 
have been acc(»rded membership in the family of nations can not isolate themselves 
from the system of law governing that membership and deny an established right of 
interposition, a right secured by international law. . . . 

The inquir>' propounded by the Commission whether the parties to this contract 
were free to contract w'ithoiit violating any rule of intcrnarional law would seem 
Ite easy to answer. International law' being a law' for the conduct of nations, did not 
o])eratc on the North American Dredging C.ompany of I'exas, and it could not vio¬ 
late any rule f)f international law. M’hcther Mexico, on whom the law of nations is 
binding, could violate a rule of law' by a contract with respect to the performance 
of some w'ork of dredging is probably an uninteresting, academic question. As has 
been heretofore observed, violations of the law' of nations occur l)>' the failure of a 
nation to live up to the obligations of the requirements of that law’. While the sign¬ 
ing of tlie contract w'ith a private concern w'ould scarcely in precise language be 
declared a violation of iiiternarional law', certainly any attempt to frustrate another 
nation’s rights of interpositiem secured by international law w’ould not be in harmony 
W'ith that law'. . . . 

It is “quite possible,” said the Commission, “to recognize as valid some forms 
of waiving the right of foreign protection w'ithout thereby recognizing as valid and 
law'ful every form of doing so.” It is difficult to percci\e, however, since imerna- 
rional law' is a law' made by the general consent of nations and tlierefore a law' whicli 
can be modified only by the same process of con.sent among the nations, lunv the 
contract of a private individual w'itli a single nation could have the effect cither of 
making or modifying inrernational law w'irh respect to diplomatic protectitm. . . . 

It would seem that, precisely contrary to what the Commission states, clearly 
the question for solution is whether the Calvo clause is universally accepted or 
universally recognized. The principle underlying it is one asserted by a few* nations 
in comparatively recent times. The rule of international law* with respect to the 
right of interposition for the protection of nationals abroad w'as recognized long 
before the.se nations became members of the family of nations. In an international 
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arbirration two nations come before a tribunal to which they have agreed to submit 
a controversy or numcroiis controversies. A respondent government invokes as 
the basis of a jurisdictional plea, as some commissions conceive, or as a substantive 
defense, a (Jalvc» clause restricting riglits of interposition, k would be a curious 
burden to iiiifiose on the other nation, that it should prove that there existed a gen¬ 
eral rule of international law condemning the Calvo clause. It would seem that it 
might rely oi\ the general rule of international law, rccogni/.ed a century before 
the Calvo clause was thought of, and expect the rcspondcMir government to prove 
that the rule with respect to the right of interposition had, by the general assent 
of the nations, been restricted by tlic operation of the (^alvo clause. And with 
respect to jurisdiction over the case, it would of course rely on the jurisdictional 
provisions of the arbitral agreement and n<it on some rule of international law. 
T here is no rule of international law, customary or conventional, prescribing for 
nations the jurisdiction of arbitral commissions which the nations may establish 
from rime to rime. . . . 

Except by expatriation a ]>rivate person can by no act of his own forfeit or de¬ 
stroy his Governnient s riglir to protect liim. His acts nia\' of course give rise to 
considerations of policy which may influence the atrirude of his Ciovernment with 
respect to his appeal for assistance. . . . 

It was the duty of the Commission to give effect the clearly expressed intent 
of Article V' of the arbitration agreement, 'fhe intent and dear legal effect of that 
Article is that claims shall nor be dismissed because of failure of claimants to resort 
to local remedies. T herefore, to reject the claim was to nullify the dear intent 
and legal effect of provisions by which the two Governments stipulated that claims 
should not be rejected on the ground that there had not been a resort to legal reme¬ 
dies. It is indeed interesting to perceive how the Commission deals with this 
question. 

It is .stated in the Commission’s opinion that *'rhe claim as presented falls within 
the first clause of Article I of the TVeaty, describing claims coming within this 
Commission’s jurisdiction.” That is obviously true, and therefore the claim should 
not have been rejected by the Commission. Hut the Commission continues, stating 
that the claim is n<it one “that may be rightfully presented by the claimant to its 
Government for espousal.” In otlier words, even though tlic two Governments have 
agreed b\- language which the Commission states includes the claim as presented, 
the C<nnmission concludes that the claimant could not rightfully present it to the 
claimant’s (ioveniment. It follows that the logical conclusion of the Coniniission is 
that some contract made by the claimant with the Government of Mexico in the 
year 1912, operated to the future destruction of the effect of an international cove¬ 
nant made between the United States and Mexico 11 years later than the date of the 
contract between the claimant and Mexico. The Commission states that the claim¬ 
ant had not “the right to present” its claim to the Government of the United States. 
If it had not that right it must have been because some proper, applicable law denied 
the right. The Commission did not cite any Mexican law which it considered had 
extra-territorial effect so as to operate on Anicrican citizens in their own country; 
it could of course Jior cite any law of the United Stares; .and it is equally certain 
that international Jaw, to which the claimant is nor subject, contains no rule for¬ 
bidding it to present to its Cjovernmcnr the claim which it did present. Even if 
there had been some Mexican law which the Commission might consider to be 
pertinent, such Jaw could of course nor override a treaty between the United States 
and Mexico concluded in 1923. . . . 

But the Commission says that the claimant could not “rightfully present this claim 
to the Government of the United States for its interposition.” The Commission’s 
connotation of the term “rightfully” is not explained. It is certainly not derived 
from any rule or principle of law. Assuredly if an important claim involving a 
very considerable amount is to be dismissed on the ground that a thing has not been 
“rightfully” done the denial of rightful conduct should be grounded on some legal 
prohibition. As Dr. Borchard says with respect to the duty of protection, whether 
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“such a duty exists toward the citizen is a matter of municipal law.” Diplomatic 
Protection of Citizens Abroad^ p. 29. A claimant’s right to protection from his Gov¬ 
ernment is determined by the law of that Government. The right of the Govern¬ 
ment to extend protection is secured by international law. And the merits of a com¬ 
plaint in any given ease arc detennined by that law. The executive department 
of the Government of the United States which is charged with the responsibility 
of conducting the foreign relations of the Government, including the protection 
of lives and property of citizens abroad, knew that the claim had been rightfully 
presented to it. For the Constitutional function of the executive department to 
receive and present this claim the Commission substituted provisions of the contract 
to dredge the port of Salina Cruz as construed by the Comnussion.*''’'^ 


THE TATTI.ER (UNH ED STATES v. GREAT BRITAIN) 

Claims Arbitration under the Agreement of August 18, 1910; award by Commission 
of M. Fromageot, Chandler P. Anderson, Sir Charles Fitzpatrick, 1920, 

Nielsen^s Re port y 489 

For the TribmraU Fromageot,, Pres.: This is a claim for $2,028.88 with interest, 
on account of a seizure of the said schooner Tattler on April 10, 1905, and its 
detention for six days ... by the Canadian Authorities in Liverpool, Nova Scotia 
... fon a charge of alleged violation of Canadian fisheries laws and of the Treaty 
of 1818 between the United States and Great Britain). 

'Fhe record show's that by an agreement made at Liverpool, Nova Scotia, April 
15, 1905 ... the owmers entered into the following undertaking: “In consideration 
of the release of the American .schooner Tattler . . . (on payment of the fine of 
five hundred dollars, demanded by the Honourable Minister of Marine and Fish¬ 
eries of Canada, or by the Collector of CAistoms at said port), w'c hereby guarantee 
His Majesty King I'dward the Seventh, his successors and assigns . .. and all whom 
it docs or may concern, against any and all claims made or to be made on account 
of or in respect to such detention ..., hereby waiving all such claims and right of 
libel or otherwise bcff)rc any court or Tribunal in respect to said detention or to 
such or nil)' of such claims or for loss or damage in the premises.” 

It has l)ccn observed by the United State Government that on the same day, the 
owners notified the Canadian authorities that the payment of the .said sum of $500 
was made under protest. 

But neither this protest nor the receipt given by the Canadian Authorities for 
t he $500 contains any reservation to, or protest against, the guarantee given against 
“any and all claims made or to be made on account of or in respect to such deten¬ 
tion.” It docs not appear, therefore, that the waiver in the undertaking of any 

origins oif the “Calvo” clause (in writings of Argentine ivirisi Carlos Calvo, who insisted 
that aliens have no rights not accorded nationals), attempts to embody this doctrine in Latin- 
Amcrican laws and ctmsiitutions, and the almost even split among aii>itral decisions upholding 
or rejecting effect of the clause, see 5 llackworth, hnernatioval l.aw 6.V^-654; 2 Hyde, l?ticr~ 
vatianal Law 994 (2d ed.. 1945); Btirchard, DipUrwatir Vrotectum 792-816 (1915); S’.immers, 
“ riic Calvo Clause,’’ 19 Va. L. Rev. 459 (1935); Feller, “Some Observations on the Calv»> 
C'huise," 27 Avi. /. Iml L. 461 (1933); Freeman, Internalioval HespomibiUty of Stales jor Denial 
t»f Imtiee 456 496 (19^8) ; Freeman, “Recent Aspects of the Oalvo Doctrine ami the Challenge 
In International I/.iw,*’ 40 /////. /. /wf’i L. 121 (1946); K. Fipsrein, “ I'hc Place of the Calvo Clause 
in Intcmational Law,” 1945 lirir. Y.B. Int'l L. 130; M. Garcia-Mora, “ Ihe Calvo Clause in Larin- 
Anicrican Constitutions and hircmational Law,” 33 Marauetie L. Rev. 204 (1950). Strongly 
loproving the ('alvo Clause, sec Garcia-Robles, La Clausula Calvo ante cl Dcrerho imernacional 
U939). 
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claim or right “before any court or tribunal” was subject to any condition available 
before this tribunal.... 

... It has been objected that the renunciation of and guarantee against any claims 
arc not binding upon the Government of the Lhiitcd Stares, which presents the 
claim. 

But in this case the only right the United States Government is supporting is 
that of its national and consequently in presenting this claim before this Tribunal 
it can rel\* on no legal ground other than those which would have been open to 
its national 

For these rcasom, this Tribunal decides that the clahn ... must be disf/iisscd. 


3. Nationality of Claimant, 


5 HACKWORTH, DIGEST OF INTERNATIONAL LAW R02 (1943) 

The first essential of an international claim is a showing that the claimant is 
entitled to the protection of the state whose assistance is invoked. Aside from the 
special situation of alien seamen and aliens serving in the armed forces, concern¬ 
ing which considerable confusion exists, it is well settled that the right to protect 
is confined to nationals of the protecting state. As a general rule, a break in the 
national ownership of a claim, as by assignment or change in the nationalit>' of the 
claimant, defeats the claim. Until the right of the claimant to the protection of the 
state whose assistance is invoked has been established, there is no occasion to con¬ 
sider the facts and law of the case for the purpose of determining whether there is 
a just grievance against a foreign state. 


Note 

'The 1924 “Application for the Supp«)it of Claims Against foreign (iovernments,'’ 
issued by the Department of State, said in paragraph 6 that “the Government of the 
United Stares, as a rule, declines to support claims that have not belonged to claimants 
of one of these classes from the date the claim arose to the dare t»f its settlement. Con¬ 
sequently, claims of foreigners who, after the claims accrued, became Americans or 
became entitled to American protection, or claims of Americans or persons entitled m 
American protection who, after the claims accrued, assumed foreign nationality or pro¬ 
tection and lost their American nationality or right to American protection, or claims 
which Americans or persons entitled to American protection have received from aliens 
by assignment, purchase, succession, f)r otherwise, or vice versa, can not be espoused 
by the United States.” 

®®On this prohlern, see also 5 I fackvvt)rtli, hiternatiomil f.iro) 802-K5I; 6 MoJirc, li/n'inatinnal 
Lenv 628-640 (1906); Borchard, “I^rotectiun of Ciri/ens Abroad and Change of Original \:i 
tionality,” 43 Yale L.J- 359 0934) ; Hurst, “Natirmality of Claims,” 1926 lirit. Y.B, itii'l L. 163; 
John Hanna, “Nationality and War Claims,” 45 Col. /.. Rev. 301 (1945); M. Koesslcr, “CJovcrn- 
rnental Espousal of Frivaic (Jaiins before International Tribunals,” 13 U. of Chi. /.. Rev. ISO 
n946); 1. M. Sinclair, “Nationality of Claims; British Practice,” 1950 Hrit, YB, Int'l L. 125. 

See also in this casebook U.S. (Hilson) v. Ciermany, p. 305, supra; Mathison case, p. 319, supra; 
U.S. (MacKcnzie) v. Germany, p. 323, supra: Canevaro case, p. 326, supra; U.S. (Tcliccb) v. 
Austria and Hungary, p. 326, supra. 
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RT.PIA' OK SECRETARY STIMSON I'O LEAGUE OF NATIONS 
COjMMITIEE of EXPER'IS, may 22, 1929 
of Nations dor. p. 24 

Whether the claim must retain its national character until it is brought before 
the arbitral tribunal or until judgment is given by the tribunal arc questions not 
uniformly decided the same way. Arbitral tribunals have been guided in such eases 
largely by the terms of the arbitral agreement or the treaty creating the tribunal. 
National ownership at the time of the signature of the treaty was adopted as the 
test under the 'I'rcaty with Mexico, March 3rd, IK49. Sandoval (U.S.) v. Mexico, 
Moore .s Arb. 2 323. riie umpire of the Mixed Claims (Commission, United States 
and (Germany, took the position that nationalitv at the time when the Treat> 
of Berlin was ratified on November 11th, 1921, determined the jurisdiction of the 
(Commission over claims. 

“Claims to fall w'irhin the 'rreaty must have possesseil the status ol American 
nationality both in origin and at the time the 1 reai\' became effective, ("iairns pos 
sessing such status on both those dates are, under the contract, American claims 
and the contract right of the United States to demand their payment inheres in 
them. Upon (iermany's contract obligations attaching they become, .so far ah 
CIcMuany is concerned, indelibly impressed with American nationality. A subse 
(pieiu change in their nationality, through succession, assignment, or otherwise, 
cannot operate to discharge those obligations. 7'he rule im-oked, if applicable 
would make the continued existence of a right which had vested under the ‘Treat) 
dependent upon such uncertain factors as the life, death or marriage or the bust 
ness succe.ss or failure of the pri\'ate owner of the claim, any one of which factors 
might result in its devolution in w hole or in parr to alien private ownership pend 
ing the setting up by the two nations parties to the Treaty of machinery' to adju 
ilicate the claims arising thereuiuler, or pending the time consumed in hearing them 
and in rendering judgment thereon, or pending the discharge by (Germany of the 
awards made. I’nder the rule propounded and its proposed application, and not¬ 
withstanding the greatest diligence on the part of both Cioverninents in tinally dis¬ 
posing of all claims, unavoidable delays might well result in releasing Germany 
from obligations which she has solemnly bound herself to pay. 

“ The United States in its discretion may" decline to press a claim in favour of 
one w ho has voluntarily' transferred his allegiance from it to another n.irion, or in 
fa\ (lur of an alien who has acquired a claim by purcliasc. This, however, involves 
a <|uestion of [>olitical policy rather than the exercise of a legal right.’’ Mixed 
Claims ("ommission, United States and Germanv, Administrative Decision No. 5, 
pages IHT-ISS. 

Ill connection with an award of the Franco-United States (Commission of Janu 
ary 15th, 1880, the United States Supreme Court in the case of lUirtbe v. Defiis 
(1890), 133 U.S., 514, held that citizenship was required both at the time of presen¬ 
tation and of judgment. 'I'his case involved the heirs of a French claimant, some 
of whom were American citizens, who were denied participation in the distribu¬ 
tion of the award. 

Should a cliangc occur in the nationality of the person making the claim, the 
claim ordinarily has been held to lose its national character irrespective of whethei 
the new nationality is that of the State against which the claim is made or that of 
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a third State. Burthe v, Devis, 133 U.S. 514, Moore’s Digvsty VI, 628-629; Gribble 
case, British-American Claims Commission, Haleys Report, 14; Levy (France) v. 
United States, Jaiuiaiy 15th, 1880, Moore's Arbitration, 2514. 

Where the injured person dies as a result of the injury, leaving heirs of a dif¬ 
ferent nationality, heirs of the nationality of the State against which the claim is 
made have been denied the right to claim through the decedent’s State. Bi/rthc v. 
Denis, 133 U.S. 514, Moore, Digest, \’l, 628-629. It has l)een held that heirs may 
not appear as claimants, unless their nationalitx' is the same as that of their ances¬ 
tor. Lizardi (U.S,) v. Mexico, Moore's Arb. 1353; Wiltz (France) v. United 
States, January 15th, 1880, Moore's Arb. 2243, 2246; Heirs of Maxan (U.S.) v. 
Mexico, July 4th, 1868, ibid, 2485. 

If some only of the individuals concerned are nationals of the claimant State, the 
practice has been to interpose and secure compensation only in their behalf. The 
cases regarding heirs of difFcrent nationality cited above are in point. The prefer- 
menr of partnership claims has been solely on account of those members thereof 
who arc nationals of the claimant State. Mr. Fish, Secretary of Staate, to Air. 
DeLong, September 19th, 1871, Moore, Dii^cst, \“l, 641; Morrison Case, Mexican 
Claims Commission, Moore's Arh, 2325. 


UNi riT) Sl'A ITS (ACil.NCV OF CANADIAN CAR & FOUNDRY CO.) 

V. (lERMANY 

United Srarcs-Cemiany, Mixed Claims Comjuission, 193‘^ 

5 Mackvvortli, international Laiv S3 3 

By motion filed December 7, 1936 the G'erman Agent before the Mixed Claims 
Commission, United States and Germany, established under the agreement of 
August 10, 1922,®^ challenged the right of the United States to present a claim 
on behalf of the Agency of Canadian Car and Foundry Comf)any, l.td., a New 
^'ork corporation, one of the so-called “sabotage claimants,” for the reason that its 
stock was entirely owned by its parent ctimpany, a Canailian corporation. The 
American Commissioner, in a decision of October 30, 1939 (at which time the 
(icriTian Commissioner had withdrawn from the CoinmissioiU*'), outlined as fol¬ 
lows “certain facts upon which the claimant based its right to present its claim 
and its right to an award”: 

1. Claimant has always had its oflices in New York City. 

2. Prior to the dcstruerion f»f the Kingsland Plant claimant cmph>yed over one hun¬ 
dred and forty persc»ns at its New York office alone. 

Sf-L- |). 52 5, supra. 

Rcgardinit the withdrawal of the German C<»niinissioiuT from liie Mixed (^l.pins Omimis- 
.sion in 1939, and the deteniiinarion hy the American Cfinimissioner and Umpire that ihis with¬ 
drawal did not prevent ihe (Jomniissioii fn»ni giving awards in the pentling cases, see Mixed 
Claims Commission, Opinions and Decisions in the Sabotage Claims Handed l)«>wn June 15, 
1939, and October 30, 1939; rt Mackworth, Inicmationul l.a'Li' 90 97 aiul Iv5; Z. /•’. Assets 
Realization Corp. v. Hull, Ml U.S. 470 (1941); Wofilsey, “Arbitration of the Sabotage Claims 
against Germany,” 33 Ant. /. /w/V 737 (1939;-, VVoolsey, “ The Sabotage (Maims against (ler- 
many,” 34 id. 23 (1940); Woolsey, “Litigation of the Sabotage Claims against Germany,” 35 id. 
282 (1941). 

What is the difference between withdrawal of a Commissioner after the tribunal has heard 
the case and before award is made, and refusal of (iiic of the states to name its arbitrator on the 
tribunal, as discussed p. 60, supra? 
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3. Prior to the destruction of the Kingsiand Plant, claimant had made subcontracts 
calling for preparation by subcontractors and purchase by claimant of materials in the 
amount of approximately $66,000,000. Of this total, approximately $60,000,000 was to 
be paid to American subcontractors and the balance to Canadian subcontractors. 

4. At the time of the destruction of the Kingsland Plant, claimant was directly em¬ 
ploying American labr)r to the extent of approximately 2,000 men, and its subcontractors 
were employing many other laborers. 

The Commissioner said that in the “Application for the Support of Claims” exe¬ 
cuted by Agency of Canadian Car and Foundry Company, Ltd., by its president 
and secretary on November 22, 1920 and submitted to the Department of State 
with a letter dated December 1, 1920 from Coudert Brothers, counsel for the claim¬ 
ant, the full facts respecting tlic stock ownership of Agency of Canadian Car and 
Foundry Company, Ltd., and also the stock ow nership of Canadian Car and Foun¬ 
dry Company, Ltd., were set out as follows: 

7. (a) At the time the claimant acquired the claim the shares of stock were held 
by Canadian Car and Foundry Company, Ltd., the proportion of the shares of stock 
in that company held by citizens of the United States was approximately 30%, and the 
proportion of stock held by citizens or subjects of any other country at that time was 

in Canada, and 40% in England. 

8. (a) At the present time the shares of stock of claimant are held by Canadian Car 
and h'oundry Ctunpany, I.td., and the proportion of the shares of stock in that conjpany 
held by citizens of the United States is approximatch' 45% and 55% by aliens. 

In concluding that the nioticm of the German Agent should be dismissed and 
that an award should be entered in favor of the claimant company, the American 
Commissioner said that — “the Commission is given jurisdiction to hear and deter¬ 
mine the claims of American nationals or American citizens, in respect to the cate¬ 
gories of claims defined by the treaties and by the agreement betw een the two 
governments. 

“Whether a claimant is an American national or not must be determined under 
the laws of the Unted States. 

“... It is clear ... that the term ‘nationar being broader than ‘citizen,’ and being 
used ‘in its broadest possible sense’ includes corporations. 

“This is in accord with the decisions of the Supreme Court of the United States 
in Society for the Propagation of the Gospel v. Ncu^ Haveti, 8 Wheat, 464; United 
States V. N orthnvestern Express Company^ 164 U.S. 686. 

“'Flic next question to be decided is, whether the corporation claimant in this 
case is an American national, or, to put the question in another form, whether the 
fact that its stock was all ow'iicd by a Canadian corporation caused it to be an alien 
corporation and therefore made it impossible to present a claim to this Commission 
for the injury inflicted to its property in New Jersey. 

“The decision of the Supreme Court of the United States in the case of Ham- 
hurg-Amcrican Co. v. U.S., 277 U.S. 138, would .seem decisive of this quetsion. 

“In that case it was held that under the Trading with the Enemy Act of October 
6, 1917, sec. 2, property in this country owned by a domestic corporation was non¬ 
enemy property, even though an enemy owned all of its stock. . . . 

“It is a settled general rule in America that regardle.ss of the place of residence 
or citizenship of the incorporators or shareholders, the sovereignty by which a cor¬ 
poration was created, or under w hose laws it was organized, determines its national 
character. Philippine Sugar Estates Development Co. v. United States^ 39 U.S. 
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Court of Claims, 225; Fritz Schultz^ Jr.y Co. v. Raimcs & Co.^ 99 Misc. 626; 
Princ€t07i Min. Co. v. First Nat. liank^ 7 Alont. 530, 19 Pac. 210; 17 Fletcher Cyc. 
Corp., Permanent Edition, sec. 8298, p. 29; 14a C.J. 1213. See also Jafison v. 
Driefontein Consol. Mincs^ [1902] A.C. 484. . . . 

“Even under the facts as alleged by the German Agent in his brief, it would 
seem clear, as held by the New Y'ork courts, tliat, while there may be said to be 
some form of remote control in the parent company, the direct effective control of 
the claimant company was in the New York corporation and not in the Canadian 
corporation (see Dollar Co. v. Canadian C. & F. Co., Ltd.^ 100 Misc. N.Y\ 564; aff’d 
180 App. Div. N.Y\ 895). Certainly the activities and property of the claimant 
company were fully impressed witii American nationality. 

‘if wc were to adopt the rule contended for by the German Agent, we would be 
applying in this case a doctrine and principle exacrly opposite to that adopted by 
Congress at the outbreak of the M'ar and applied by the Supreme Court of the 
United States in the cases of Hamburg-American Company v. U.S. 111 U.S. 138, 
and Beh77y Meyer & Co. v. Miller 266 U.S. 457, and wc would be reversing the 
general rule as laid down by the state and federal courts of the United States. 

“If we were to adopt the rule contended for by the Ck*nnan Agent, the effect 
would be that, under the t\\ o cases last cited, an American corporation, in which 
the stock is entirely held by a German corporation, would have a valid claim 
against the United States for property sci/.ed and taken during the w ar; but an 
American corporation, with property and large activ ities in the United States, 
whose stock is owned by a Canadian corporation, would have no valid claim 
against Germany for property destroyed in this country' by German saboteurs 
before this country entered the YYar. Such a rule w ould result in the tacit recog¬ 
nition of the proposition that a foreign nation may, in anticipation of w ar, send its 
saboteurs to this country and destroy valuable property therein, and escape any 
claim for such destroyed property, if perchance such a corporation has stockhold¬ 
ers who arc alien to the country of the saboteurs.” 

In his decision of October 30, 1939 Umpire Roberts concurred in the views ex¬ 
pressed by the American Commissioner and held “that the claimant has standing 
before the Commission; that the Commission has jurisdiction of tlic claim; that 
the motion of the German Agent filed December 7, 1936, should be dismissed; 
and that the claimant is entitled to an aw^ard.” 

Agency of Ca7iadian Car and Foundry Company. Ltd. (United States v. Ger¬ 
many), Opinions and Decisions in the Sabotage Claims Handed Doreen June 7 5, 
1939, and October 30,1939 (Washington, 1940) 316, 317, 319-324; .Martin’s Report 
(1941) 40-43, 79-81. 


Note 

Moore wrote that “It is well settled that a government may intervene in behalf of a 
company incorporated under its laws, or under the laws of a constituent st.ite or prov¬ 
ince. In such case the act of incorporation is considered as clothing the artificial person 
thereby created witli the nationality of its creator, witliout regard to the ciri/,cnship 
of the individuals by w hcim the securities of the company may be owned. Hence we 
find in general claims conventions that the submission or settlement uniformly embraces 
‘all claims on the part of corporations, companies, or private individuals, citizens of the 
United States,’ or of some other government, as the case may be. In other words, the 
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corporation is recognized as having, for purposes of diidoniatic protection, the citizen¬ 
ship of the country in which it is created/’ (6 MiK»re, intcrnauanal La-iv 64J-642) 

In reply to an inquiry from the Agent for ilie United States before the commissions 
established b>' the United States and Mexico under the conventions of 1923, as to 
whether a claim should be filed on behalf of a corporation, the stock of which was 
wholly owned by British subjects, the Department <«f State said; 

I'hc Department concurs in the view of the Agency that claims of American 
corporations, regardless of the nationality of the owners of the shares, could be 
filed with the Claims Commissions pursuant to the provisions of the C»jnventions 
that all claims against Alcxico of ciri/ens of the United States w hether corporations, 
companies, associations, r)arrnerships or individuals. However, it has been the long 
standing ])ractice of the 13epartinenr of Stare to refrain from pressing diplomatically 
the claims of American corporations in which thcic was no substantial American 
interest. The Deparrnienr does not consider it proper for the Covernmeiir of the 
United States to seek to protect, under the cloak of American corpo»'ations, inter¬ 
ests which are wholly alien. Unless American citizens would derive benefit from 
the recovery of indemnity in favor of American corporations, rhe Department 
does not consider that it w'ould be warranted in pressing a claim diplomatically in 
behalf f>f a corporation. 

'File Department feels that the practice followed by it with rcs]>ect to alien in¬ 
terests in American corporations in prosecuting claims diplomatically could appro¬ 
priately be adopted by the Agency in case of La A^icroria Alining Company. Unless, 
therefore, it coidd be shown that American citizens would benefit from an award in 
fa\or of I.a Victoria Mining Company, the Department does not consider that the 
claim should be filed with either Commission. If, on the other hand, it can be shown 
that there arc American security holders or American creditors who would benefit 
subsrantiali)' by an award in favor of the corporation, rhe Department would be glad 
to have the claim presented to the appropriate Commission for adjudication. (5 
Hackworth, lutemationai Laiv 839-840). 

In a later case the Department reiterated this view, adding that no sufficiently sub¬ 
stantial American interest could be fenind in the fact that rhe corporation in question 
paid United States income taxes. (5 Hackworth, International Laiv 840). 


ROMANO-AA1F.RICANA CLAIM 
I lackwonh, 5 International Lai:^ 702-705, 840-844; 1926 For. KcL 11, 313; 

1928 For. Rcl. II, 957; 1929 For. Rel. Ill, 757 

In 1924 the Standard Oil Company of New Jersey filed with the Department of 
State a claim against the British Government on acc<^unt of losses suffered through 
the destruction in Rumania of property belonging to its Rumanian subsidiary, the 
Romano-Amcricana. It appeared that in the fall of 1916—shortly after Rumania 
entered the war—the British and other allied governments, in anticipation of the 
invasion of Rumania by the German Army, agreed with Rumania upon the de¬ 
struction of Rumanian oil properties and large supplies of oil and grain to prevent 
their falling into the hands of the enemy. The British, French, and Russian Gov¬ 
ernments undertook to indemnify Rumania for any losses Rumania sustained as 
a result of the destruction of the property, and when the claim was presented to it 
the British Government took the position that the claimant should look to the 
Rumanian Government for payment. 

On October 6,1924 the British Foreign Minister (MacDonald) wrote the Amer¬ 
ican Ambassador, in part as follows: 

(a) The Roniano-Anicricana Company, even were its capital one hundred per cent 
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Standard Oil, was, and is, a Roiiinanian and nor a L^nircd Stares corporation. The Stand¬ 
ard Oil Company, in rcapinjt the henefirs accruing from the operations of such a cor¬ 
poration in Roumania, must liave been prcparcil to accepi all the risks of trading in 
a county which, from the run break c»l' the war, had ever>’ appearance of becoming 
involved in the general hostilities. 

(b) The only part which llis Maiestx's Cj<»verniiieiii plax ed in the mailer of destruc ¬ 
tion was to place at the disposal of the Kouinaniaii authorities an ellicicnr weapon of 
destruction. Whatever influence may have been exercised by the Allied ministers 
at Bucharest, the legal position is unaltered. I'hc Roumanian ( Jovernment were directly 
responsible for the measures carried out under the Roiiinaniau prerogative in the inter¬ 
ests of all the Allies, measures from which the United Stares themselves benefited when 
they entered the war a few months larer. 

(c) The British agreement in respect of compensation for the Roumanian (ioverii- 
meni was, hy way of indemnity, given to the Roumanian (lovernnienr couiointly with 
other Allies, and not by way of guarantee to the Companies or persons afTecred by 
the destruction. [1926 For. ReL, IT, 313] 

The Embassy's reply was based upon a iiicmorandinu by the Solicitor for the 
Department of State (C. C. Hyde), in which the following statements appeared: 

Having what is believed to be a solid legal foundation, this (I'ovcrnmeiir cannot admit 
that the fact that the Romaiio-Aiucricana Company (which is whollx' owned by the 
Standard Oil C>>mi»any of New Jersey) is a Roumanian corporation has any bearing 
on the question of the liability of the British (iovernmenr. The views of Lord Salislniry 
expressed September 10, 18S9, with respect to the DcLii^oii Ray Raihi'ay case arc in 
harmony with the view that the state whose nationals are the owners of the shares 
of a foreign corporation may interpose in their behalf in case the corporation suffers 
wrong at the hands of a foreign state when those nationals have no remedx^ except 
through the intervention of their own Government. 

In this connection, it: is contended by Mr. MacDonald tiiat the Standard Oil Com¬ 
pany in reaping benefits accruing from the operations of the Roumanian corporation 
must have been prcjiared to accept all the risks of trading in a country which, from 
the outbreak of the w ar, is said to have had every appearance of becoming involved 
in the general hostilities. Such an assumption of risk cannot be admitted, if at least 
it is to be implied thereby that the neutral owners of the shares concerned relinquished 
by reason of their corporate investment in Rtuimania rights which their neutral sov¬ 
ereign might have normally preferred against a belligerent had they made tfieir invest¬ 
ment there as individuals. In a w^ord, the Roumanian corporate garb of the American 
interest did not free the British Government from any obligation to make reparation 
which it would noniially have ow'cd t<» any neutral national doing business in Roumania. 
To such a national there long engaged in profitable enterprise involving the use and 
development of immovable property, the foreign belligerent destroyer of that property 
owed a distinct obligation to make reparation for the loss which it occasioned. That 
obligation was imposed by the law' of nations; and the neutral national assumed no risk 
that the belligerent destroyer would not fully respect it. Nor can it be admitted that 
an American neutral corporation engaged in business in Roumania through a Rou¬ 
manian subsidiary h>st any rights for reimbursement for property destroyed by a bel¬ 
ligerent through the circumstance that the country wu’thin w'hosc territory plants were 
ow'iied and stocks accumulated ultimately had the appearance of becoming involved 
in the general conflict. . . . 

The British Government, learning of the offensive designs of the enemy in Rou¬ 
mania, evolved the plan of destroying the oil properties therein in order to prevent 
them from falling into the hands of the enemy. The British authorities were deter¬ 
mined to carry out that plan regardless of the approval of Roumania. The properties 
of the Romano-Aincricana Company were accordingly destroyed under the direction 
of British military authorities; much of it being destroyed before the Roumanian Gov¬ 
ernment consented to destruction, and practically all of it was destroyed under the 
direction of British rather than Roumanian officers. The work of destruction was thus 
an essentially British war measure carried out pursuant to a deliberate British policy 



STATE RESPONSIBILITY, INTERNATIONAL CLAIMS 549 

under British direction on Roiiiiianian soil. It reveals a situation where a strong bel¬ 
ligerent ft>r a purpose primarily its own arising from its defensive requirements at sea, 
compelled a weaker Ally to acquiesce in an operation which it carried out on the terri¬ 
tory of that Ally. Instead of placing an efficient weapon of destruction at the disposal 
of Roumania, Great Ih'itain itself made use of that weapon on Roumanian soil and 
e(»mpellcd Roumania to yield consent. From that consent no freedom from responsi¬ 
bility was attained by the primary actor. . . . 

Cireat Britain is regarded by the Govermnent of the United States as the direct and 
proximate cause of acts of a belligerent character committed on Roumanian soil which 
were prt»ducrive of the destruction of American-owned property and for which repa¬ 
ration is chargeable to herself. The precise issue here involved is whether she is liable, 
under international law, for what she accomplisiied. No contractual relations between 
Great Britain and her Allies serve to obscure that issue, or, in the judgment of the 
United States, to weaken the reasonableness of the demand that it be adjudicated in an 
international forum. Moreover, the reasonableness of that demand is not believed to be 
affected by the extent of the burden wdiich a decision in favor of the claimant might 
serve to impose upon the British taxpayer. [Ibid, 316.] 

In a note of Apr. 15, 1926 the Foreign Office replied, in part: 

3. His Majesty’s Government do not admit that any international responsibility for 
the destruction of tliis property rests upon or can be undertaken by this country. I'hc 
memorandum based the claim on the destruction of property by a belligerent and main¬ 
tained that tiie belligerent is under an obligation, imposed by the law of nations, to make 
reparation. His Majesty’s Government agree that the destruction was an act of w ar. It 
arose out of acts of war committed in Roumania when Roumania w'as an active bel¬ 
ligerent. The (juesdon of the nationality of the individuals who carried out the acts 
complained of is immaterial. The acts were carried out on Roumanian soil by indi¬ 
viduals acting on behalf of and in co-operation with the military authorities of the 
country, and by the authority of the Roumanian Government. That Government ap¬ 
proved of the steps w’hich vverc taken and if and so far as there w^as need for them 
to do so they have ratified the acts in question in the most unequivocal manner. It 
follows, therefore, that if the acts complained of give rise to any claim for com¬ 
pensation on the part of those whose property was injured or destroyed, the party 
responsible is the Roumanian Government and it is against that Government that the 
claim must be brought. 

4. There can be no doubt that this is also the view of the Roumanian Government. 
Roumania has openly proclaimed her responsibility in this matter. 

. . . The destruction of this property, being, as your memorandum admits, an act 
of war, gives rise to no legal right to compeasation. The principle that “war losses” do 
not give ri.se to a legal right to compensation is not limited to war losses in the sense 
of loss or damage inflicted by the enemy, but covers also loss and damage which the 
commander in the field is him,self obliged to inflict upon the owners of property in 
the area under his authority: sec the decision of the Tribunal in the Hard? 9 icm case 
in the arbitration between the British and United States Governments {American Jour¬ 
nal of International LaWy Vol. 7, p. 879). Secondly, His Majesty’s Government would, 
if necessary, maintain that the claim, being in respect of damage to the property of 
a company incorporated in and still carrying on business in Roumania, must be regarded 
as a claim on behalf of a company w^hicli is a Roumanian national. The ownership 
of the shares, even if it extended to the totality of the shares, by an American corpo¬ 
ration would not in the opinion of this Goveniment justify the diplomatic protection 
of the Roumanian company by the Government of the United States on the footing 
that it was an American national. [Ibid. 322.] 

Pursuant to iastructions from the Department of State, the American Embassy 
on May 2, 1927 replied in part as follows; 

The Government of the United States does not assert that a belligerent is liable to 
indemnify property ow'ners for property which may be destroyed by it as acts of war 
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as that term is used r<» indicate acts for which no liability attaches. M\' Ciovernincnt 
has not admitted, as Your Excellency seems to think it has done, that the destruction 
<»f the propert\ of Roniano-Americana was an act of war as s(» understood. It is the 
view of the dovcriiment of the United Stares, \\ hich it is prepared to sustain with 
respectable authorities, some of which His Majest>'\s Ciovernmciit have had occasion 
to employ in support of claims «>f its nationals, that under some circumstances a bel¬ 
ligerent is obligated to indemnify owners of propcrt> which it takes or destroys. The 
occasions on which private property nwy be taken and destroyed with or without com¬ 
pensation are authoritativeb' defined with clarity. The taking of property by a bel¬ 
ligerent to prevent its falling into the hands of afi enemy comes within the category 
of cases in which a belligerent is obligated to indemnify the owner. 

Your Excellency refers to the Hardvian case which was decided by the Tribunal 
established pursuant to the Convention between the United States and Great Britain 
concluded August 18, 1910. In that case the military forces of the United States in 
Cuba destroyed houses for the purpose of preserving the health of the soldiers. Hard¬ 
man, a British subject, had some furniture and other personal property in one of the 
houses, which was destroyed with the house. The law- applicable to such a case is 
entirely different from the law applicable to the destruction of property to prevent 
its falling into the hands of the enemy. In the I’nited States, and this appears als(» 
to be the rule in England, it is not obligatory on the Gox eminent to compensate own¬ 
ers of property which it is necessary to destroy in time of j)eace to prevent tlie spread 
of a conflagration or the outbreak of disease. There is no more reason vvh\' a govern¬ 
ment should pay for property destroycil liy its military forces as an act of w ar to pre¬ 
vent the outbreak or spread of disease in times of war. Etiuall)' well established prin¬ 
ciples of law impose on a government an obligation to compensate the owmer of f>roperry 
destre^yed to prevent its falling into the hands of the enemy. 'Hie Hardman case being 
one in wdiich properts' was destroyed to prevent the outbreak of disease, and the case 
under discussion being one in which the property was destroyed to prevent its falling 
into the hands of the enemy, the distinction between them is obvious. 

Happily, there is no dearth of resf)ecrable authorit)' on the question of the liability 
of a government to indemnify owners of property destroyed to prevent its falling 
into the hands of the enemy. I’here have been several suits in the Courts of the United 
States in which this question was adjudicated. [Discussing Grant r. United States, 1 Ct. 
Cls. 41 (1863); lE/ggiwr V. United States, 3 Ct, Cls. 412 (1867); Verrin v. United States, 
4 Ct. Cls. 543 (1868); Mitchell v, Hartnony, 13 How’. 115 (U.S. 1851)] 

.. The question of the liability of a belligerent to indemnify owners for the destruc¬ 
tion of property to prevent its falling into the hands of the enemy w as considered by the 
Commission established pursuant to the Treaty of May 8, 1871, between the United 
States and Her Majesty’s (Government. 'Ehe case rurncr versus the United States 
was clearly in point and was described in the report of the British Agent, (Mixed Com- 
mission on British and American Claims) page 27, as follows: “Property destroyed by 
the United States Army to prevent its falling into the hands of the enemy.” . . . 

An award in favor of Turner in a substantial amount was made by the Commission 
to indemnify him for the destruction of property to prevent its falling into the hands 
of the enemy. . . . 

. . . The Government of the United States is seeking to recover for the American 
company indemnity for losses sustained by it through the destruction of the property 
of its Rumanian subsidiary. In the exercise of its discretion to protect American inter¬ 
ests abroad, my Government, like His Majesty’s Government, docs not withhold pro¬ 
tection from American interests merely because those interests happen to be represented 
in corporations of foreign states. The practice of the Government of the United States 
in this regard is not unlike that of His Majesty’s Government. There are numerous 
precedents showing the practice of governments to intervene in behalf of stockholders 
of foreign corporations. Among those may be mentioned the Delagoa Bay ca.se (Moore’s 
International Arbitrations, Volume 2, page 1872 [1865]; El Triumftho case (Foreign 
Relations of the United States, 1902, page 873 [838], the Alsop case (Foreign Relations 
of the United States, 1910, page 138, and 1911, page 38); and the Tlahualilo case (Foreign 
Relations of the United States, 1913, page 993). 
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Tlie prominence which these cases have attained as precedents and the familiarity 
of His Majesty’s Government with them renders unnecessary any extensive discussion 
of them. In the Dela^oa Bay case the Government of the United States and Her Maj¬ 
esty’s Government intervened jointly as well as severally in behalf of American and 
British stockholders in a Portuguese corporation. In the FA Trmmpho case the Govern¬ 
ment of the United States pressed to arbitration the claim of its nationals, shareholders 
in a Salvadoran corporation, against the Government of Salvador. The Honorable 
Henry Strong, Chief Justice of the Dominion of Canada, was one of the arbitrators 
and joined in an award granting compensation to the nationals of the United States 
who were sharchf)ldcrs in the Salvadoran corporation, to indenmify them for losses 
resulting from the destruction of the property of the Salvadoran company. The Alsop 
case against Chile was pressed to .settlement by the Government of the United States 
and the case was submitted to Ilis Majesty King Edward Vll as an ainiahle compositeur^ 
to determine the amount due the American claimants. In the report of the Committee 
appointed by His Majesty to study the case it was stated: 

The Chilean Ciovernment, in the case presented to Your Majesty, again suggest 
that, as the firm was registered in Chile, and is a Chilean company, their grievances 
can not properly be the subject of a diplomatic claim, and that the claimants should 
be referred to the Chilean courts for the establishment of any rights they may 
POS.SCSS. 

We hardly think that this contention is seriously put forward as precluding Your 
Majesty from dealing with the merits of the case. It would be inconsistent with the 
terni> of the reference to Your Majesty, and would practically exclude the possi- 
bilitj of any real decision (»n the equities of the claim put forward. . . . 

The riahualilo case was that of a Mexican corporation, the prepf)nderant interest 
in which was British. In answering the declination of the Mexican Government to settle 
or arlitratc the case because the Tlahualilo company was a Mexican company, estab¬ 
lished in accordance with Mexicati laws. His Majesty’s Government stated in a note to 
the Mexican (jovernment dated August 2, 1911, as follows: 

Hi.s Majcsr>’’s Government being desirous to cause no additional embarrassment 
CO the Mexican Government during the period of political unrest in the Republic, 
delayed for a rime their reply to the above note, but I am now instructed to inform 
you that they can not accept the validity of the second contention put forward by 
the Mexican Government, namely, that the Tlahualilo Company being a Mexican 
Company is not susceptible of intervention in its affairs on the part of a foreign 
Government. While His Majesty’s Government are prepared to await the result of 
the suit in the Court of Appeal, yet, should the verdict not give the Company that 
relief to which they are entitled, they will feel obliged to make diplomatic repre¬ 
sentations on behalf of the British interests which are involved. 

The practice of Governments to protect their nationals in the matter of losses sus¬ 
tained by them through damages suffered by foreign corporations in which they are 
interested, is exemplified by the provisions of the Treaty of Versailles. Article 297, para¬ 
graph E, and the first paragraph of Article 298 of that Treaty may be cited. Conven¬ 
tions recently concluded bctw’ccn the United States and Mexico regarding claims, con¬ 
tain provisions contemplating the adjudication of claims of American and Mexican 
citizens for damages suffered by them as a result of losses sustained by corporations in 
which they are interested. It is understood that other Governments have concluded 
conventions with the Government of Mexico containing similar provisions. 

It would seem from the foregoing that the failure of Governments to protect their 
nationals in any case rests on other grounds than that their interests arc represented in 
foreign corporations and that it is the established practice of Governments to protect 
the interests of their nationals in foreign corporations in appropriate cases. [Ibid. 326]. 

In a note dated July 5, 1928 the Foreign Office answered: 

. . In the opinion of His Majesty’s Government the facts of the case established 
beyond any question that the destruction of the property of the Romano-Americana 
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Company was carried out under the direct orders of the Roumanian Government, and 
was therefore in law and in fact tlie act of that Go\ ernment. . . . 

24. His Majesty’s Government have every reason for believing that the Roumanian 
Government would be willing to offer the same terms of settlement to the Romano- 
Americana Company as have already been accepted by the British, French, Dutch and 
Belgian companies and by those Roumanian corporations such as the Astra Romana 
and the Steaua Company, in which the shares arc mainly held by non-Roumanian share¬ 
holders. His Majesty’s Government therefore must decline to accept any responsibility 
whatever for the compensation which may be due to the Romano-Americana Company 
arising out of the destruction of their properties in Roumania in 1916. They have hon¬ 
oured the undertaking given b\' them to the Roumanian Government in 1916, and in 
doing so, have acquitted themselves of their one and only liability in the matter. . . . 

[Citing the decision of the arbitral tribunal between the United States and the Repara¬ 
tions Commission in the case of certain tankers, owned by the German subsidiary 
(D.A.P.G.) of an American company, 1920 For. Rel. TI, 598, and 1926 Ibid. II. 166, it 
continued: ] 

The Standard Oil Company protested against the delivery of these vessels of which 
it claimed the ownership on the ground that at all material times it owned practically 
the whole of the capital of the D.A.P.G. T he Tribunal decided that the Standard 
Oil Company had failed to make good its claim to beneficial ownership, ()n the above 
ground, of any of the vessels in question, and that they were not entitled to demand 
any compensation in respect thereof. . . . 

36. His iMajesty’s Government readily admit that many cases might be cited in which 
a government has used its good offices in the interests of its own nationals who are 
stockholders in a foreign corporation; but it will be found upon examination, that the 
cases in which the right of a government to intervene on behalf of the shareholders 
of such a corporation, for the purpose of establishing a claim against another govern¬ 
ment, has been admitted, arc few in number and exhibit certain marked characteristics 
none of which arc present in the case now under consideration. Cases of this kind fall, 
generally speaking, into two classes (1) where the action of the government against 
whom the claim is made has in law or in fact put an end to the company’s existence or 
by confiscating its property has compelled it to suspend operations; (2) where by 
special agreement between the two governments a right to claim compensation has 
been accorded to the shareholders. From the second class of case it is plain that lU) 
principle of international law can be deduced. The first class, so far from being an 
exception to the general rule, is in fact an example of its application; for it is not until 
a company has ceased to have an active existence or has gone into liquidation that the 
interest of its shareholders ceases to be nierely the right to share in the company’s profits 
and becomes a right to share in its actual surplus assets. Moreover though it is well 
settled that no government will intervene on behalf of a claimant who has not exhausted 
all his remedies under the municipal law of the country, it would be manifestly unjust 
to refuse diplomatic support to the shareholders of a foreign corporation where the 
foreign government had by its own wrongdoing rendered illusor>' all remedies which 
might otherwise have been asserted by the corporation itself. . . . 

... It seems to His Majesty’s Government sufficient, so far as regards the Delagoa Bay 
case, to refer to the following extracts from the instructions given by His Majesty’s 
Government and the Government of the United States to their respective representa¬ 
tives. I'hc Marquis of Salisbury in his instructions to the British Minister at Lisbon said 
“His Majesty’s Government hold the action of the Portuguese Government to have 
been wrongful and to have violated the clear rights and injured the interests of the 
British Construction Company which was powerle.ss to prevent it, and which, as the 
Portuguese Company is practically defunct, has no remedy except through the inter¬ 
vention of its own Government.” Similarly Mr. Blaine in his instructions to the United 
States Minister at Lisbon said: “In any case, the Portuguese Company being without 
remedy and having now practically ceased to exist, the only recourse of those whose 
(Moore, International Law Digest^ VI, 648). 

property has been confiscated is the intervention of their respective Governments.” 
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39. As regards ihc El Trimifo case, the position was that the Company had been 
declared bankrupt and a receiver had been appointed. The grounds on which the inter¬ 
vention of the f iovcrnnient of the United Stares was admitted seem to His Majesty's 
viovemnicnt to be correctly and sufficiently summed up in the following extract from 
the decision of the inajority of the Arbitrators; “Wc have not discussed the question 

the right of the Ihiitcd States under international law to make reclamation for these 
shareholders in the LI 'IViunfo Company, a domestic corporation of Salvador, for the 
reason that the cjiiestion of such right is fully settled by the conclusions reached in the 
frequently cited and well understood Delaf^oa Riiil'ivay hay {Dela^i'oa Bay Railzvay] 
arbitration.” (Aloore, 651). 

40. On the other hand, where the Company is still in effective existence the share¬ 
holders have no srarus tci claim in respect of damage to the corporate property, and 
intervention on their behalf is inadmissible. In support of this ccintention Mis Majesty’s 
Ciovernnient would refer to the following cases with which you are no doubt well 
acquainted. 

41. In the case of the Aritiaqiiia (Moore, ihid.^ 644), the Clovernment of the United 
States declined to intervene on behalf of United States stockholders in a Colombian 
Company. . .. 

42. Intervention was again denied by the (iovernment of the United States in the 
case of the nitrate cstablishnjents of I'nrapaca (Moore, ihid.^ 646). 'Lhe grounds for the 
decision were that “the rights and pri\ ileges held by the Company were in every sense 
Peruvian . . . that the existing interest of the American shareholders was reduced to 
an equitable right to their distributive share of the funds of the corporation; that the 
rights of the corporation were involved and not the individual rights of the share¬ 
holders, and that even if all the individual members of the corporation were duly quali¬ 
fied American citizens they could not present their complaint in their individual names 
as owners but must i)rcsent them as belonging w holly to the corjioration as owner.” Nor 
cc»uld an indiviilual shareholder prosecute a corporate cause of action because the 
corporation failed or refused to do so. . . . 

43. I he same question arose in a number of cases in the course of the Venezuelan 
Arbitrations of 1903. 1192S Ear, /\V/. //, 957]. 

After discussion wdth the Standard Oil (>)mpnnv of X.J., the Department in¬ 
structed the Embassy in l.ondon to reserve all right against Great Britain; direct 
negotiations betw^ecn Roniano-Americana and the Rumanian (iovernment resulted 
in an arrangement in 1929 whereby the companx* agreed to accept >£2,099,900 in 
settlement of its losses, the larger part being paid in the form of bonds. (1929 
For, RcL III, 757). 


Note 

On February 15, 1938 Secretary Hull telegraphed the American Embassy in China, 
that: “Los.scs sustained by organi/ations not incorporated in the United Stares may be 
the subject of claims by this Ciovernmenr cm behalf of American nationals only to the 
extent of the American ownership of such organizations. For example, if 40% of the 
stock of a foreign corporari\)n is owned by American nationals a claim may be filed 
on behalf of such nationals for 40'',. of the los.ses sustained by the corporation.” (5 1 lack- 
worth, /)/gt'yf of International La^iv 845). Hyde, in commenting on this problem, says: 
“At the present time the Department of Stare would probably not be reluctant to inter¬ 
pose in behalf of American shareholders or bondholders, should the foreign State of 
incorporation irreparably injure their interests through illegal conduct, and should there 
be offered no reasonable means of obtaining redress through domestic channels. ... It 
might be regarded as essential that, as measured by the number of individuals concerned, 
or the amount of capital invested, the American interests should represent a substantial 
portion of the stock of the corporation, or of its bonded indebtedness.” He adds; “It is 
not surprising that, in 1938, His Majesty’s Government in the United Kingdom, in corre- 
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spondcncc with the Mexican CJovcrnnieiir, asserted rlie rijfht to interpose in behalf of 
the large majority of shareholders of a Mexican corporation who were of British nation¬ 
ality, when it appeared that that majority were the ultimate sufferers from the action 
of the Mexican Govxrnrnent in expropriating, in what was regarded as an arbitrary 
manner, property belonging to the corporation. The soundness of this assertion was 
vigonnisly challenged by the Mexican Governmenr."‘'“ 


Section I). Coniinenls on Theory nncl Practice of InternatioiKiI Claims 

Theory of Slate Responsibility —Editorial Note. As is apparent from the 
materials covered in this Chapter, states and international tribunals still rely heav¬ 
ily on the theory of \'attcl, who wrote in 1758 that “Whoever ill-treats a citizen 
indirectly injures the State, w hich must protect that citizen. The sovereign of 
the injured citi/cn must avenge the deed and, if possible, force the aggressor 
to give full satisfaction or punish him, since otherw ise the citizen will not obtain 
the chief end of civil society, which is protection.” According to this orthodox 
theory,*'^ aliens themselves ha\c no rights under international law in these eases 
of state responsibility, the only international law rights involved being those of 
the claimant s state against the respondent state. Howexer, the practice of inter¬ 
national tribunals conies closer and closer to dealing with these eases as if it were 
the individual alien who has the right. What tendencies in this direction do you 
see in the cases discussed? What differences would it make in these situations 
if the individual alien were recognized as having international law rights of 
his own? 

We may not be far from recognizing frankly that the individual docs have such 
riglus, and that interposition of the claimant’s state is noxx' necessary only because 
tlierc is no procedure vvhcrebv' the claimant may bring his case before any tribunal 
ill his own right. Once the existence of such a right in the individual under inter¬ 
national laxv becijines recognized, it might in turn not he too long a step to provide 
machinery by which he could pursue his own remedy against the respondent state, 
without need for interposition by the claimant state.^^ 'I his, in turn, might support 

*'-2 Hyde, International ViVi. 908 (2d cd., 1945). Quoted with permission of little, 

Brown & Co. 

For the Bririsli viewpoint on this (luestion, sec, in addition to the Romano-Aincrirana claim, 
Beckett, “Diplomatic Claims in Respect of Injuries to (companies,” 17 I'ransactions (irotim 
Society 175 ( 1931); J. Al. Jones, “Claims t»n Behalf of Nationals VVIu> Arc Shareholders in 
Foreign Companies,” 1949 Jirit. VJi. Jnr'l L, 225. Note the provisions in the 1947 Peace Freaties. 
p. 525, supra. See alsr) .M. Domke, “Contn»l of Corpor.'irions,” 3 ImH L.Q. 52 (1950). 

^ Droit des Gew.v, rrans. in Carnegie Institution, Classics of Intcrnaritmal l.axv. Book 2, chap, 
vi, 71. Used with permission of Carnct^ie institution of Washington. 

On the theory of state responsibility, sec Borchard, “Theoretical Basis of State Responsi¬ 
bility,” 1 Zeitschrift fiir Aiisldndisches dfjentlichcs Rccht 223 (1929, in Rnglish); Jan I lostie. 
“Sy.steniaric Imjuiry into the Principles of International Law Dealing with Diplomatic Protec¬ 
tion,” 19 l ulave f.. Rev. 79 (1944); An/JIotti, “La Responsabilire Internationale des F.tais a 
Raison des Domnjages Soufferts par des Strangers,” 13 Rev. Gen. Droit hitH Vub. 5; 285 
(1906); K. Strupp, Das Vdlkcrrccbtliche Dclikt (1920; vol. 3, part 3, of Sticr-Somlo, lland- 
buch des Vdlkcrrechis)\ M. G. Cohn, “La Theorie de la Responsabilitc Internationale,” Acade¬ 
mic dc Droit International, 68 Recucil des Omrs 208 (1939-11); R. Ago, “Lc Dclit International,” 
ibid. 415. See also Borchard's report, and discussions, 1931 Annuaire de r Inst hut de Droit 
International^ I, pp. 256-491, and 11, p. 201; 1932 id. 479 529. 

Cf. Jessup, “Responsibility of States for Injuries to Individuals,” 46 Col. L. Rev. 903 ( 1946); 
Koessler, “Government l.spousal «)f Private Claims Before International Tribunals,” 13 U. of 
Chi. L. Rev. 180 (1946). 
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the notion that individuals may have certain rights under international law, regard¬ 
less of their nationality and even against the state of which they are nationals; 
cf. the idea of international protection of “human rights,” p. 209, sifpra. The 
hypothesis that individuals may have rights under international law is one of the 
central themes of Jessup’s stimulating Modem Lav) of Nations (1948). 

In his study on The Protection of Nationals (1932),^® F. S. Dunn bnnight to 
this field the methods of the so-called “realist jurisprudence,” emphasizing what 
judges and officials do rather than what they say. He endeavors to show that 
many or most of these international claims decisions arc not the result of the rules 
of international law set forth in the opinions as the basis for decision. He suggests 
that the real basis is a determination as to the proper allocation of the risks involved 
in living or doing business in a foreign land: “One may look upon the institution 
of diplomatic protection as a device for allocating the risks of injuries and losses 
that arc necessarily associated with the normal conduct of international trade and 
interc<>ursc. . . . The law . . . should seek to distribute the risks where they can 
l)csi be borne, with a view to creating and maintaining the minimum conditions 
necessary for the continuance of mutually profitable intercommunity relation¬ 
ships." (Pp. 191-192). Dunn's book is well worth reading.'*^ 

Practical Suggestions on International Claims — Editorial Note. The first 
step to take in cases of injuries by one state to nationals of another is to communi¬ 
cate with the nearest consular officer or diplomatic mission of the latter state, who 
often may l)e able to prevent more serious injury from taking place. When the 
damage has occurred, a full account should be submitted without delay to the 
Foreign Office of the state of which the victim is a national. In the case of Ameri¬ 
can nationals \\ ho have suffered wrongs for which other governments are regarded 
as respf)nsiblc, the matter should be brought to the attention of the Legal Adviser. 
Department of State, Washington 25, D.C. Claims of persons not American 
nationals should be l)roiight to the attention of a consular or diplomatic repre.senta- 
tive of their own country. 

communication to the I ,cgal Adviser, Department of State, setting forth in 
detail the relevant facts, will usually bring in reply a specification of the exact form 
in which the claim should be presented and the nature of the evidence which should 
suppon: it. The first communication should indicate how and when the claimant 
became an American national, the nature of the loss or injury suffered, the approxi¬ 
mate amount of pecuniary loss or damage, the grounds upon which the foreign 
state is deemed responsible, the steps (if any) which have been taken to obtain 
relief through administrative or judicial agencies of the foreign government con¬ 
cerned, the results of those efforts, and the reasons \^'hy further pursuit of svich local 
remedies is believed to be of no avail. 

Although there is no formal requirement that a would-be claimant be assisted 
by a lawyer, it is obvious that in the preparation of the documents and especially 
the supporting evidence there is usually need for the services of an attorney familial 
with international law pertaining to claims. 

In the preparation of a formal claim, the follow ing suggestions may be helpful. 

Johns Hopkins Press, Ikihiiiiorc, 1932. Quoted by special pennissi<»n of Johns Hopkins 
Press. 

After reading, see Borchard, B<u:»k Review. 2S .4///. /. ////7 /.. ISS See also Dunn. 

niplonfflth Vrotccfum of Americans in Mexico 
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They may also indicate the evidence w hich should without delay be reduced to 
written form and sworn to, in order that it may be preserved for eventual use. The 
claim should be in the form of an affidavit sworn to by the claimant (or duly au¬ 
thorized representative, in which case a power of attorney should accompany). 
Four to six sw orn copies of the affidavit of claim and of supporting evidence arc 
usually required. The affidavit of claim should state the full name and address of 
the claimant (and representatixe, if any); and the date, place and circumstances 
under w'hich the claimant acciiiired American citizenship. If native-born, it should 
be accompanied by evidence, such as a certified copy of birth certificate, baptismal 
record, affidavits of parents or attending physician, etc. If naturalized, the date and 
place of naturalization, name of court, and certificate number should be supplied 
the Department; and the claitnant should also furnish the same informatiori to the 
Immigration and Naturalization Service of the Department of Justice, requesting 
that Serx icc to send the Department of Stare a statement confirming such natural¬ 
ization. If American nationality is claimed through other process, full details should 
be submitted to the Department. In the ease of naturalized citizens, and of persons 
w ho hax e the nationality of another state in addition to claiming American citizen¬ 
ship, there should be an affidavit stating the place and duration of all residence 
abroad after obtaining American citizenship, and the reasons for such residence 
abroad. In case of a corporation, there should usually be submitted certified cop¬ 
ies of the articles of incorporation, authenticated bv the proper official of the state 
of incorporation, together with an affidavit by the appropriate officer of the com¬ 
pany giving the names and nationalities of the officers, directors and shareholders 
and the number of shares owned by each, both at the time the claim arose and when 
it is presented. Evidence should be supplied as to the American nationality of each 
officer and director w ho is an American national. 

In claims relating to property, the affidavit of claim should contain a clear and 
accurate description of the property involved, its exact location, the date and cir¬ 
cumstances under w hich the claimant acquired an interest therein and the extent 
of such interest, the value of the property at the lime of the injury or taking, the 
facts with respect to the injury or taking and the responsibility of the foreign 
goxxmmcnt therefor, the amount of loss suffered thereby, and the basis of valu¬ 
ation of such loss. 

In claims for personal injuries, information should include the nature and extent 
of the injuries and of physical suffering therefrom, the manner in w hich they were 
inflicted, the basis upon wdiich the foreign government is regarded as respon¬ 
sible for them, the age of claimant at the time of the injury, medical and hospital 
expenses. Joss of time from gainful employment, facts as to temporary or perma¬ 
nent impairment of earning capacity, and other data relevant to measurement of 
damages. In claims based on death, the statement of claim should contain infor¬ 
mation as to the events resulting in the death, the grounds upon wdiich the 
foreign government is regarded as responsible therefor, age of tlic deceased, earn¬ 
ing capacity of deceased at time of death and any probability of increase thereof, 
the relationship of claimant t«) deceased, extent of coniiil>mions by deceased to 
claimant for support or otherwise, expenses incurred for medical or funeral bills, 
and so forth, the extent to which claimant’s financial burdens have been increa.scd 
l)y the death (c..t(., obligation to support dependents, and so forth), and mental 
anguish caused. In cases relating to property, personal injury, or death, the amount 
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received as insurance or other indemnity sliould also be indicated. Naturally, the 
relevant facts will vary with the type of claim. 

In addition to the affidavits of claimants, the best available documentary evidence 
should be supplied in support of the claim. If only affidavits arc available, two cor¬ 
roborative affidavits should be submitted, if possible, supporting each important 
fact. Duly authenticated or verified copies (preferably photostatic) of documents, 
such as leases or contracts, and of public records, should be submitted instead of 
originals, since the evidence is usually retained as part of the permanent records 
of the Government. Oaths (or affirmations) should be administered according to 
the law of the place where made, before persons competent thereunder, who must 
certify that they have no interest in the claim to which the evidence relates and 
arc not the agent or attorney of any person having such an interest. In addition to 
mimeographed instructions for claimants issued by the Department of State, useful 
guidance may be had from D. V. Sandifer, Evidence Before International Tribunals 
(1939). 

If the Department regards the claim as meritorious and supported by adequate 
evidence, it will normally take the matter up through diplomatic channels with the 
state regarded as responsible. Claims arc frequently settled by direct diplomatic 
negotiation at this stage. If not, they may be submitted to arbitration or adjudica¬ 
tion; usually they are allow ed to accumulate until a claims tribunal is established 
to pass upon a number of claims between the states concerned (e.g., the U.S.- 
Mexican Commission under the treaty of 1923). Sometimes a lump-sum settlement 
is made between the tw o states, and a domestic tribunal established to make the 
aw'ards. In its decision whether to press a claim, and when, and in tiie conduct of 
any negotiations or arbitral proceedings, the Department of State acts according to 
its own discretion, having in mind considerations of our foreign policy and the 
interests of the United States as a wholc.^*** Ultimate success of the claimant, 
however, may depend in large part upon his ability or that of his counsel in sub¬ 
mitting to the Department a clear statement of claim supported by probative evi¬ 
dence, and in persuading the appropriate officials of the Department of State that 
the best interests of the United States require the pressing of the claim. The skill 
of claimant or his counsel in preparation of the statement of claim and supporting 
evidence may also prove an important factor in the eventual success of the claim 
before an international tribunal, although counsel for private claimants almost never 
appear before such bodies and the case is there presented by government attorneys. 

Between the two governments concerned, and before any international tribunal, 
the claim is usually regarded as that of one state against the other for a wrong 
under international law. The private claimant ordinarily has no legal right to any 
moneys recovered by his government as compensation or redress, but normally 
such sums will be paid to the claimant or to the persons properly entitled thereto 
because of assignment or inheritance from the original claimant (sometimes with 
deduction of a sum for expenses of the Government in its collection). As Lamar, 
J., said for the Supreme Court in William v. Heardy 140 U.S. 529, 53"^ (1891) 
with respect to the Alabama Arbitration aw^ards: “this award was made to the 
United States as a nation. The fund was ... a national fund to be distributed by 

®®Cf. Gschwind case, p. 468, supra. See also 6 Moore, Intertiattonal Law 1012-1027 (1906) ; 
2 Hyde, International Law, 890 (2d ed., 1945). 

•• See p. 654, infra. 
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Congress as it saw fit. True, as citizens of the United States had suffered in person 
and property by reason of the acts of the Confederate cruisers, and as justice 
demanded that such losses should be made good by the government of Great 
Britain, the most naiural disposition of the fund that could be made by Congress 
was in the payment of such losses. But no individual claimant had, as a matter 
of strict legal or equitable right, any lien upon the fund awarded, nor was Con¬ 
gress under any legal or equitable ol)ligation to pay any claim out of the proceeds 
of that fund.” 

In his opinion regarding Distribution of the Alsop A'ward'^^ (Aug. 12, 1912), 
J. Reuben Clark, as Solicitor for the Department of State said: 

“In adjiisiing inrcniatiiinal claims there are two distinct stages: first, that having to do 
with the esptMisal and diplomatic presentation of the claim by the government of the 
injured national and the determination of the validity and amount of the claim; and, 
secondly, the distrihution of the award among those entitled to receive it. It seems 
entirely sound to say that . . . the first stage, that is, the esi>ousal and diplomatic presen¬ 
tation of the claim and the determination of its validity and amount, is governed by, 
and must be conducted in accordance witli, the rules and principles of international law. 
It seems equally sound to say that the second stage, that is, the distribution of the award 
among those entitled to receive it, is a matter not of international law, but of municipal 
law which embodies the rules and principles governing and controlling private, personal 
and property rights. . . . 

It should, in the first place, he observed that by espousing a claim of its national for 
injuries inflicted by a foreign government the espousing government makes the claim 
its own. . . ."1 

It follows from this that in presenting a claim diplomatically, our government acts 
in its sovereign capacity ... and, therefore, is acting neither as an agent for the claimant 
. . . nor as a trustee for the claimant."- 

He then pointed to the complicated que.stions w hich may arise with respect to 
assignce.s, judgment creditors, attorneys, rival claimants, etc,y and stated that the 
determination of “nil secondary or derivative rights” should fall to the courts, 
even though Congress by statute of 1896, 29 Star. 32, had directed that in these 
cases “the Secretary of State shall determine the amounts due claimants, respec¬ 
tively, ... and certify the same to the Secretary of the Treasury, who shall, upon 
the presentation of the certificates of the Secretary of State, pay the amounts 
so found to be due” (the moneys received from the foreign governments on such 
claims being deposited in the Treasury). He found that the word “claimants” used 
in the Statute, included only “those having initial or primary rights, that is, those 
who have rights by reason of having suffered the injury at the hands of the foreign 
government, who will, under normal conditions, be those for whom this govern¬ 
ment intervenes,” and thus excluded “those who have secondary or derivative 
rights, that is, rights arising cither by operation of law or out of transactions 
betw’een themselves and the persons having the primordial rights ..., for example, 
as a result from inheritance, assignments, bargain and sale, eteJ^ 

Reprinted in part in 7 Ain. J, Ivt^l L. 382 (1913) and (]uorcd with permission of American 
Journal of International Law; sec alsf» 5 Hackworth, Internalioval LaiUy 4S8, 763. Kor the Alsop 
Claim award against Chile, see J9II US. Foret};n Relations 3H. 

Citing and quoting Frclinghuyscn v. Key, IJO U.S. 63 (1882); Angarica v. Bayard, 127 
U.S. 251 (1888); Boynron v. Blaine, 139 U.S. 306 (1890); La Abra Silver Mng. Co. v. United 
States, 175 U.S. 423 (1899) ; Great Western Ins. Co. v. United Statc.s, 19 Ct. Cls. 432 (1884 J 
^2 Citing cases referred to in preceding footnote. 

*^3 00 distribution of awards, see 5 Hackworth, International Law 763-801 (1943); M. White- 
man, 3 Damages in International Law 2035-2059 (1943); Mellon v. Orinoco Iron Co., 266 U.S. 
121 (1924); Z. & F. Assets Realization Corp. v. Hull, 3il Ui>. 470 0941). 





Chapter VIII 


FORCE AND WAR 


Section A. Force Short of War 

Introductory Note. From war, in the technical sense, there must be distin¬ 
guished such use of force as may be employed in time of peace witho\it any inten¬ 
tion on the part of the user that a state of war should arise and which likewise is 
treated by the state against which it is employed as not constituting war.^ Such 
force may be classified in various categories, sucli as retorsion, reprisals, interven¬ 
tion, and collective security measures. 

In the conduct of foreign relations there arc obviously many ways in which one 
state may take action which affects another state and which may bring pressure 
on the latter to do, or to refrain from doing, certain things. From the standpoint 
of international law some of these courses of action lie entirely within the discretion 
of the acting state, while others are regulated by rules of international law (par¬ 
ticularly as found in applicable treaties). By wav of far from exhaustive illustra¬ 
tions of the means of bringing pressure upon another state, in the field of expression 
of opinions one may point to governmental statements, denunciations in the press 
or before international organizations, propaganda making appeal to public opinion 
in the state sought to be affected or in other states, “jamming” of radio broadcasts 
by the other state, and the whole realm of what is often termed “psychological 
warfare.” In the economic sphere action against another state may take the form 
of imposition of higher tariffs or other trade barriers, currency restrictions, refus¬ 
als of or restrictions on governmental or private loans and credits, “freezing” or 
sequestrating property of the state acted against or of its nationals, stopping of all 
travel between the acting state and its opponent, closing ports to the latter’s vessels, 
prohibition of transit privileges, forbidding exports sought by the adversary, seiz¬ 
ure of vessels or other property of the state or its nationals which may come within 
the hands of the actor, suspension of laws permitting nationals of the state acted 
against to enjoy favorable treatment with respect to property and personal rights 
and substituting discrimination against them, and a wide variety of other measures 
to make life unpleasant. In the political field measures may include withdrawal 
of the ambassador or minister, termination of consular relations, severance of all 
diplomatic and consular relations, denunciation of treaties, nonrecognition of an 
unfriendly government and recognition of any rival government, etc. In the field 
of use of military force there may be “warning” steps such as holding manoeuvres, 
visits of naval squadrons, mobilization, etc. 

Although many of the foregoing steps may be unfriendly, they would not ordi- 

* Cf. F. Grob, The Relativity of War and Peace (1949). On war, see p. 589, infra. 
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narily appear to be in violation of international law except in so far as they may 
contravene applicable treaty rules (or in so far as uncompensated seizure of vessels 
or other property may be illegal). When they arc resorted to because of conduct 
by the other state which is deemed unfriendly or illegal, these unfriendly but lawful 
acts are often described as retorsion? 

In contrast, there are direct uses of force against persons, property, vessels or 
territory of the other state which would ordinarily be illegal, but which arc claimed 
to be justified as “self-help” measures against a breach of international law by 
the other state. I'hese arc known as reprisals. The term may be limited to acts 
which would otherwise be illegal but which are sought to be thus justified, or it 
may be broadened to include all coercive measures taken to secure redress for or 
to prevent repetition of acts which are regarded as violations of international law. 
It grew out of the late medieval practice of “private reprisals” under which a 
person, who had suflFered ill treatment or denial of justice at the hands of another 
community or its members, might be authorized to seek redress by seizing ships 
or other property of any member of the defaulting community, such private vio¬ 
lence being eventually somewhat controlled through the issuance of “letters of 
mar(]ue and reprisal” by the state to its national who sought such self-help redress. 
Since the early nineteenth century private reprisals have largely disappeared 
from the international scene, and the term has been chiefly applied to such acts of 
state against state as landing of forces (often to seize and operate a customs house), 
seizure of vessels, pacific blockade, and full-scale military c.xpeditions and attacks.® 

2 See, e.g.f provisions for rcraliation against countries prohibiting imporr.ations “not injurious 
to hcaltli or morals” from the United States, 15 U.S.C.A. § 75; for importation only in vessels 
of the United States or of country of origin, not to apply to nations not maintaining similar 
regulations, 19 U.S.C.A. H n0~I5l; and 46 U.S.C.A., ch. 6, on “Discriminating Duties and 
Reciprocal Privileges.” For example, sec Secretary Hull’s account of the decision to terminate 
the commcrci.al treaty with Japan in 1959 because of disapproval of Japanese action in the Far 
East, I Mmioirs of Cordell Hull 656-657 (1948). 

What of §§ 101 and 201 of the Mutual Defense Assistance Control Ac t of 1951, 65 Star. 645, 
646, 22 U.S.C.A. S§ 1611, 1612, which provides in the former section that “'I’he Congress of the 
United States, recognizing that in a world threatened by aggression the United States can l)cst 
preserve and maintain peace by developing inaxiinuiii national strength and by utili/ing all c»f 
its resources in cor»pcration with other free natiims, declares it to be the policy of the United 
States to apply an embargo on the shipment of arms, ammunition, and implcnients of war, 
atomic energy materials, petroleum, transportatiem materials of strategic value, and items of 
primary strategic significance used in the production of arms, ammunition, and implements of 
war to any nation or combination of nations threatening the security of the United States, in¬ 
cluding the Union of Soviet Socialist Republics and all countries under its domination. . . . 

“It is further declared to be the policy of the United States that no military, economic, or 
financial assistance shall be supplied to any nation unless it applies an embargo on .such ship¬ 
ments to any nation or combination of nations threatening the security of the United States, 
including the Union of Soviet Socialist Republics and all countries under its domination. 

“This chapter shall be administered in such a way as to bring abr>ut the fullest support for 
any resolution of the General Assembly of the United Nations, supported by the United States, 
to prevent the shipment of certain commodities to areas under the control of goveniments 
engaged in hostilities in defiance of the United Nations.’* 

Section 1612 is a Congressional declaration of “the policy of the United States to regulate the 
export of commodities other than those specified [above] ... to any nation or combination of 
nations threatening the security of the United States, including the Union of Soviet Socialist 
Republics and all countries under its domination, in order to strengthen the United Stares and 
other cooperating nations of the free world and to oppose and o^set by non-military action 
acts which threaten the security of the United States and the peace of the world.” 

® See, generally, 2 Hyde, International Law 1654-78 (2d ed., 1945); 2 Oppenheim, International 
Law, ch. 2 (Lautcrpacht 6th ed., 1944); 7 Moore, International Law 103-151 (1906); 6 Hack- 
worth, International Law 147 (1943); A. E. Hindmarsh, Force in Peace (1933); E. S. Colbert, 
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Acts of retorsion or reprisals may be looked upon as measures of self-help by a 
state to obtain its legal rights, but they are arbitrary and without effective limita¬ 
tion to cases where a legal right is being protected or enforced. 

It may be observed that reprisals are usually taken against comparatively weak 
states, and that the same acts taken against a state of ccjual or greater power than 
the acting state would in all probability be regarded as the initiation of war. For 
example, in April 1914 United States naval forces landed in and occupied the 
Alexican port of Vera Cruz when the Mexican authorities refused to salute the 
American flag after American Navy petty officers and seamen had been arrested 
when they came ashore and then released within a few hours with apologies. Sup¬ 
porting the demand by the American naval officer for a salute to the flag, President 
Wilson asked Congress to approve his use of the armed forces “in such ways and 
to such an extent as may be necessary to obtain . . . the fullest recognition of the 
rights and dignity of the United States.” Congress declared the President justified 
in using armed force at Vera Cruz, but added that “the United States disclaims 
any hostility to the Mexican people or any purpose to make war on Mexico.” 
Handing the American Charge his passports to depart, the Mexican Minister for 
Foreign Affairs wrote that “according to international law” the landing of Ameri¬ 
can forces “must be understood as the initiation of war against Mexico.” However 
the United States replied through the Spanish Ambassador in Washington that 
“war has not been declared; that the United States occupied Vera Cruz in accord¬ 
ance with abundant international precedents as a means of enforcing redress for a 
specific indignity; and that ... a state of war docs not exist.” The matter was 
finally settled amicably, and American forces withdrew.** 


NAULILAA INCIDENT ARBITRATION 
Portuguese-German Arbitral Tribunal, 1928. 

8 Rcciieil des Decisions dcs Tribunaux Arbitraux Mixtes 409*''‘ 

I In October 1914, while Portugal was neutral in World War I, a party of Ger¬ 
man soldiers and officials crossed the border from German Southwest Africa into 
the Portuguese colony of Angola to discuss with Portuguese authorities the im¬ 
portation of food supplies into the Gennan colony. Due to difficulties in inter¬ 
preting by the Germans’ interpreter, misunderstandings arose, and in the course 

Retaliation in International Law (1948)j Culby Chester, “Diplomacy of the Quarter Deck,” 8 
AntJ.InflL.^i 

On pacific blockade as a means of force short of war, usually differentiated from war-time 
blockade by not including traffic with the blockaded port by ships of third states, see 7 Moore, 
Intematiotial Law 135 (1906); Albert Hogan, Facific Blockade (1908). 

The term reprisals is also applied to acts of retaliation resorted to by a belligerent against 
the enemy for illegal acts of warfare; sec p. 603, infra, 

♦See 1 Hackworth, International Law 151; 6 id, 152; 1 Hyde, International Law 240 (2d ed., 
1945); 2 id. 1664; 1914 tor. Rcl. 448 et seq., 474, 490, 493 ; 38 Stat. 770. For a Mexican claim 
arising out of payment of customs to the American authorities occupying the Vera Cruz cus¬ 
toms house, see h Emporio del Cafe claim. General Qaims Commission (U.S.-Mexico), Opin- 
ionsy p. 7 (1926). 

See also the Pershing expedition into Mexico in pursuit of the bandit Villa in 1916, 2 Hack- 
worth, International Law 291. Although neither the United States nor Mexican Governments 
regarded this as war, the Texas (3ourt of Criininal Appeals apparently took a contrary view in 
Arcc V. State, 83 Tex. Cr. Rep. 292, 296, 202 S.W, 951, 953 (1918), 

*Sce also 6 Hackworth, International Law 154; 2 U.N. Repts, of InFl Arb. Awards 1012. 
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of a discussion a Portuguese ofticcr seized the bridle of a German oiliciars horse 
and the official struck him. A German officer then drew his pistol, and the Portu¬ 
guese officer ordered his men to fire. The German official and two German officers 
were killed, and the interpreter and a German soldier interned by the Portuguese. 
I hc authorities of German Southwest Africa did not communicate with the Portu¬ 
guese authorities, but in alleged reprisal German troops attacked and destroyed 
certain forts and posts in Angola. Portugal later entered into the war against 
Germany, and after the war the Portuguese claims resulting from the attacks on 
and destruction of the forts and posts were submitted to a tribunal of three Swiss 
lawyers. Germany contended that her actions were justified as reprisals. 

The tribunal stared that the death of the Germans at Naulilaa “was not the con¬ 
sequence of acts contrary to international law imputable to cither German or Por¬ 
tuguese authorities, either civil or military,” but was purely fortuitous, being the 
result of misunderstandings and “of a certain imprudence” on the part of the 
German official. As to reprisals, the tribunal said:] 

Reprisals arc an act of scif-selp (Selbsthilfehandhmg) on the part of the injured 
state, responding after an unsatisfied demand to an act contrary to international 
law on the part of the offending state. Tfiey have the effect of suspending mo¬ 
mentarily in the relations of the two states the observance of this or that rule of 
international law. I'hc)^ are limited by the experience of humanity and the rules 
of good faith, applicable in the relations of state w ith state. They 'would be illegal 
if a previous act contrary to international Lrw bad not furnished the rcasojj for 
them. They aim to impose on the offending state reparation for the offense or the 
return to legality in avoidance of new offenses. 

This definition does not demand that reprisals remain proportionate to the 
offense. On this point the writers, unanimous until a few years ago, begin to have 
divided opinions. 'Fhc majority see, in a certain proportion between the offense 
and the reprisal, a necessary condition for the lawfulness of the latter. Others, 
among the most modern, no longer demand this condition. As to international law, 
at present taking form following upon the experience of the last war, it certainly 
tends to restrict the notion of lawful reprisals and to prohibit excesses..., 

The first prerequisite, sine qua non, for the right to exercise reprisals is an occa¬ 
sion furnished by a previous act contrary to international law. This prerequisite— 
of w^hich the German argument recognizes the necessity—is lacking, which would 
suffice to quash the defense invoked by the German government. 

Even if the arbiters had found on the part of the Portuguese authorities an act 
contrary to international law, which could in principle give occasion for reprisals, 
the German argument would nevertheless fail for two other reasons, either of 
w'hich is decisive. 

Reprisals are only lawful when preceded by an unsatisfied demand. The use of 
force is only justified by its character of necessity. ... 

The necessity of a proportion between the reprisals and the offense would appear 
to be recognized in the German answer. Even if one admitted that international 
law does not require that the reprisal be approximately measured by the offense, 
one should certainly consider as excessive, and thus illegal, reprisals out of all pro¬ 
portion with the act which motivated them. Now in this case .. . there has been 
evident disproportion between the incident of Naulilaa and the six acts of reprisals 
u'hich followed it. 
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The arbiters conclude that the Gemian aggressions of October, November and 
December, 1914, on the Angola frontier, cannot be considered as lawful reprisals 
for the Naulilaa incident..., in view of the lack of sufficient occasion, of previous 
demand and of admissible proportion between the alleged ofTcnsc and the reprisals 
taken. [ translation ] 

[The tribunal held that Germany should pay for the damages caused by the 
attacks. 1 


Note 

When the French Government failed to pay the sum in settlement of spoliation claims 
against France agreed upon by the treaty of July 4, 1831, since a hill to carry the treaty 
into effect could not get a sufficient vote in Parliament, it appears that intimations were 
made to the American Minister in Paris that favorable actir)n would be promoted by a 
display of “energy” in the President’s message ro Congress. In his annual message of 
December, 1834, President Jackson expressed his opinion that commercial retaliation 
would be ineffective and declared his conviction that the l.’nircd Stares should resort to 
reprisals if performance were further delayed. Me said: 

The laws of nations provide a remedy for such occasions. It is a well-settled prim 
ciplc of the international code that w here one nation owes another a liquidated debt, 
which it refuses or neglects to pay, the aggrieved parry ma>' seize on the property 
belonging to the other, its citizens or siibiects, sufficient to pay the debt, without 
giving just cause of war. This remedy has been repeatedly resorted to, and recently 
by France herself towards Portugal, under circumstances less unquestionable. 

Senator Clay, in his report from the Committee on Foreign Relations, said that: “Re¬ 
prisals do not of themselves produce a state of public war; but tlicy arc not unfrcqucntly 
the immediate precursor of it. When they arc accompanied with an authority, from the 
Government which admits them, to employ force, they are believed in\ ariably to have 
led to w^ar in all ca.ses where the nation against which they are directed is able to make 
resistance.. . . Reprisals so far partake of the character of war, that they arc an appeal 
from reason to force; from negotiation, devising a remedy to be applied by the common 
consent of both parties, to self-redress, carved out and regulated by the wull of one 
of them; and, if resistance be made, they convey an autht>rity to subdue it, by the sacri¬ 
fice of life, if necessary.” In consequence the Senate unanimously adopted a resolution 
on Jan. 14, 1835 that it was inexpedient to adopt any legislative measure in regard to the 
matter. On Feb. 28th, however, the H<nisc resolved that performance should be insisted 
upon and that preparations should be made for any emcrgenc>'. The French Govern¬ 
ment received the President’s recommendation as a measure of hostility; but after an 
explanation in the President's message of Dec. 7, 1835 that no menace or insult had been 
intended, in early 1836 the French Government began its payments.*^ 

Illustrative of the type of use of force which would meet with less approval today was 
the bombardment of Greytown in Nicaragua by the U.S.S. Cyane in 1854. The local 
authorities of Greytown claimed independence under a charter from the king of the 
Mosquito Indians but were regarded by the United States and other states as part of 
Nicaragua. An American-owned company chartered by the Nicaraguan Government 
was deprived of its property and its buildings destroyed by the Greytowm authorities; 
company employees were arrested by them, and when the American Minister to Central 
America visited Greytown an attempt was made to arrest him and he was slightly 
w'ounded by a member of the crowd which gathered. The U.S.S. Cyane was sent to 
obtain redress for the damage suffered by the company and apology for the indignities 
ro the Minister. When no satisfaction was obtained, the warship gave 24 hours warning, 
sent a steamer to take away persons who wanted to depart from the town, and then de- 

«Sce 7 Moore, biteniational Law 123-130. 
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stroycd it by bombardment and fire, no lives being lost. The commander reported that 
“it was thought best to make the punishment of such a character as to inculcate a lesson 
never to be forgotten by those who have for so long a time set at defiance all warnings, 
and satisfy the whole world that the United States have the power and determination 
to enforce that reparation and respect due to them as a Cmvernment in whatever quarter 
the outrages may be committed.” This action was approved by President Pierce, who 
said in his 1854 annual message that, “Justice required that reparation should be made 
for so many and such gross wrongs, and that a course of insolence and plunder, tending 
direcrl)^ to the insecurity of the lives of niinieroiis travelers and of the rich treasures 
belonging to our citi/ens passing over this transit wa>', should be peremptorily arrested.” 
Of Greytown he said, “Not standing before the world in the attitude of an organized 
political society, being neither competent to exercise the rights nor to discharge the 
obligations of a government, it was, in fact, a marauding estat)]ishmcnt too dangerous 
to be disregarded and too guilty to pass unpunished, and yet incapable of being treated 
in any other \\ ay than as a piratical resort of outlaws or a camp of savages depredating 
on emigrant trains or caravans and the frontier settlements of civilized states.” It appears 
that the Hritish and French Governments acquiesced to the extent of not pressing claims 
for indemnity for their respecti\e nationals’ properties destroyed in the bombardment. 
Rciecting a claim by a former French national whose property was damaged, the Court 
of (Claims refused to hear claimant’s contention that “the bombardment and destruction 
of Greytown was illegal and not justified by the law of nations,” pointing out that no 
gox'ernment is bound to pay for property of neutrals domiciled in the country of its 
enemy which may be destroyed in ojicrations against the enemy.'^ 

Consider also the problem raised by widespread and \n cll organized Cliinese boycotts 
directed against Japan, before and after the Japanese attack on Sept. IS, 1931. Although 
the Chinese ( iovernment c<msidercd this a lawful means of retorsion, the Report of the 
I.caguc of Nations Committee of Enquiry (Eytton Commission) stated in its report of 
Sept. 4, 1932 that “From the evidence collected by the (.'ommission, it is difficult to 
draw any other conclusion than that illegal acts have been constantly committed, and 
that they have not been sufficiently suppressed by the authorities and the courts.” In 
so far as such acts were directed against Japanese dircctlv', they “are clearly not only 
illegal under the laws of China but also incompatible with treaty obligations to protect 
life and property and to maintain liberty of trade, residence, movement and action.” 
Considering the question of Chinese Clovcrnmcnt responsibility for the boycott, the 
Commission said “We do not suggest that there is anything improper in the fact that 
Government departments should support the boycott movement; \vc only wish to point 
out that official encouragement involves a measure of Government resp>onsibility. . . . 
The claim of the C^overnment that the boycott is a legitimate weapon of defence against 
military aggression by a stronger country, especially in cases where methods of arbitra¬ 
tion have not previously been utilised, raises a question of much wider character. No 
one can deny the right of the individual Chinese to refuse to buy Japanese goods, use 
Japanese banks or ships, or to work for Japanese employers, to sell commodities to 
Japanese, or to maintain social relations with Japanese. Nor is it possible to deny that 
the Chinese, acting individually or even in organised bodies, arc entitled to make propa¬ 
ganda on l>clialf f)f these ideas, always subject to the condition, of course, that the 
methods do not infringe the laws of the land. Whether, however, the organised applica¬ 
tion of the boycott to the trade of one particular country is consistent with friendly 
relations or in conformity wdth treaty obligations is rather a problem of international 
law than a subject for our enquiry.” ^ 

Following the further spread of hostilities and the lack of success of the League Coun¬ 
cil in dealing w'ith the i)r()blem, at the request of China the Council referred the dispute 
to the Assembly. The Committee of Nineteen, having failed to achieve a settlement, 
reported and made recommendations to the Assembly on Feb. 15, 1933, in which it 
stated: “The use of tlie Ixiv cott l>y the (Chinese previous to tlie events of September 18tli, 

^See 2 Moore, Ivternatiofial J.aw 414, 7 id, 112, Perrin v. United Stiitcs, 4 Ct. Cls. 543 (1868). 
of Nations doc. 1932. VII. 12, pp. 119-120. 
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1931, to express their indignation at certain incidents or to support certain claims could 
not fail to make a situation which was already tense still more tense. The use of the 
boycott by China, subsequent to the events of September 18th, 1931, falls under the 
category of reprisals.... While at the origin of the state of tension that existed before 
September 18th, 1931, certain responsibilities would appear to lie on one side and the 
other, no question of Chinese responsibility can arise for the development of events 
since September 18th, 1931.”® 

Regarding the somewhat ha/y field of the legal rules regulating force short of war 
(at times particularly unrealistic in the days when a state might commence war for any 
reasfm which it saw fit without breach of international law), the United States Naval 
War College remarks: 

In theory, due to the absence f)f an organized international government with the 
power to enforce law, states have been legally justified in taking the law into their 
own hands and employing force for the defense of their rights. . . . 

nie«)rcrically, a reprisal is a legal act of redress performed by a state to obtain 
satisfaction for an injury received. Force is not justified unless there has been a 
refusal to make redress after due notice. . . . 

Reprisals may take several forms, such as military occupation, naval bombard¬ 
ment, attacks upon commerce, embargo, boycott, and pacific blockade. . . . 

Out of the practice of reprisals both before 1914 and in these later days of “un¬ 
declared wars,” cerrain general rules . . . emerge. . . . 

(1) The state engaging in reprisals is entitled to take those measures which are 
reasonably related to the end in view, and which do not interfere unreasonably 
with the rights of third states in what, after all, is still technically a state of peace.... 

(2) Despite the absence of formal agreement on this matter, there has been a 
disrincr trend tow ard applx ing the laws of war to the conduct of hostilities between 
the parties in these non-war situations. . . . 

(3) Contestants in a non-war use of force must therefore pay damages on a w^ar 
basis,’® . . . 

(4) Because there is no w'ar in rhe legal sense, there is no neutrality during a 
period of reprisals. Third states accept inconvenience and interference, but they 
are not called upon to enforce neutral obligations, nor must they concede the full 
exercise of belligerent rights.” 

Intervention — Editorial Note. There is similar confusion regarding any right 
of intervention in the affairs of another .state. The term “intervention” is at times 
used in the sense of presenting an international claim against another state; but it 
is more usually employed to indicate forcil>le action of some type taken in the 
interference \\ ith the affairs of a stare by another stare, by several stares, or by a 
collectivity of states.’- Moore lists the grounds assigned for intervention as includ- 

^LeafctiC of Naiimu doc, 19^^. VII. 2, pp. 17’ 18, reprinted in 27 Avk /. Ivi'l L. Siipp. 119. 
145-147 (1933). See W. W. Willoughby, TZv Sivo-Japanese Controversy and the League of 
Nations, ch. 27 (1935). 

Regarding the legality of boycotts, see C. C. Hyde and L. Wchle, “Boycott in Foreign 
Affairs,” 27 A7ft. /. Infl L. 1 (1933); C. L. Boiivc, “The National Boycott as an International 
Delinquency,” 28 Am, /. InPl L, 19 (1934); H. Lautcrpacht, “Boycott in International Relations,” 
1933 Brit, r.B, IntH L. 125. 

Inciting Fagleton, 32 Proc. Ant, Soc'y, lnt*l L, 127 (1938), and pointing <»ut that prior to the 
recognition of any legal state of war in the Far Fast “I'he Japanese paid the United States 
52,214,007.3^ for the sinking of the Panay , , , w hile the Chinese Government paid the United 
States $264,887.47 as indemnification for personal iniurics sustained as a result of the bombing 
of the SS, President Hoover on August 30, International Lave Situations 63 (1938), 

” International Lavo Situations 56 62 (1938). 

’-On intcn'cntion, sec I Hyde, International Lavv 245*-318 (2d ed., 1945); 6 Moore, Digest of 
International Law 1-367 (1906; see also materials on Monroe Doctrine, pp. 36vS-604); F. C. 
Stowcll, Intervention in International Law (1921); l enwiek, “Intervention: Individual and Col¬ 
lective” 39 Am, /. InPl L, 645 (1945), 
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ing “self-preservation,” “intervention in restraint of wrong-doing,” “intervention 
under a treaty of guarantee,” “intervention by invitation of a party to a civil war,” 
“intervention under the authority of the body of states,” and intervention to pre¬ 
serve rights of succession to thrones.'^ 

The Convention on the Rights and Duties of States, signed in 1933 at Monte¬ 
video, by the American Rcput)lics, provides in Article 8 that “No state has the 
right to intervene in the internal or external affairs of another.” However in 
this, as in other areas involving the use of force short of war, efforts to centralizx 
and formalize enforcement procedures have necessitated a return to older concepts 
requiring a differentiation as to purpose and not simply a categorical condemnation 
of force. In the United Nations Charter, for example, though Article 2, par. 7 
provides that “Nothing contained in the present Charter shall authorize the United 
Nations to intervene in matters which are essentially within the domestic jurisdic¬ 
tion of any state or shall require the Members to submit such matters to settlement 
under the present Charter,” it also provides that “this principle sliall not prejudice 
the application of enforcement measures under Chapter \^I.” 

Late in 1936 Spain brought the question of her civil strife before the League 
Council and denounced “the armed intervention of Germany and Italy in favour 
of the rebels in the Spanish civil war—such intervention constituting the most 
flagrant violation of international law . . . virtually an act of aggression.” M. 
Alvarez del Vayo. Spain’s delegate, condemned this “new form of aggression,” 
claiming that the Non-Intervention Agreement “did not prevent cynical interven¬ 
tion.” I'his did not mean, however, “that the Spanish Government asks the 
League to intervene,” since this was Spain’s affair, but “it is becoming more and 
more difficult to draw a clear line between what is the internal affair of a nation 
and what may be regarded as a matter of international concern.” Before a meet¬ 
ing in September, 1936 of the 16th Assembly, del o charged that the Non- 
Intervention Agreement actually constituted intervention by placing the Repub¬ 
lican Government on the same footing as the rebels.*” The French Delegate spoke 
in glowing terms of “non-intervention, which is in consonance with the whole 
liberal tradition of the 19th century [and] finds its fullest embodiment in the Cov¬ 
enant of the League (Article 10).” M. Potemkine declared that the Soviet “Gov¬ 
ernment has never regarded aid to the legal Government of the Spanish Republic 
against the rebels as interference in the internal affairs of the country, or as a 
breach of the Covenant.” The Council affirmed by resolution, as did the Assem¬ 
bly in October, that “every State is under an obligation to refrain from intervening 
in the internal affairs of another State.” 

Whether dealing with questions relating to Iran, Spain, Greece, Indonesia, South 
Africa, India and Pakistan, Palestine, Czechoslovakia, Korea, or Egypt, interest 

Moore, Digest of International Law 2 (1906). 

49 Stat. 3097, 3100; 4 Treaties, etc. of US. 4807. 

^^Leagtie of Nations Official Journal, Jan., 1937, Annex 1628, p. 35. 

16 Ibid., pp. 8,10. 

^Tlbid. 

League of Natiot/i Official JoumaL spec. supp. no. 155, p. 49 (1936). 

League of Nations Official journal, Jan. 1937, p. 13. Under Article 10 tlie iMciiilicrs of the 
League “undertake to respect and preserve as against external aggression the territorial integrity 
a/id existing political independence of all Members of the League.” 

”6 League of Nations Official Journal, Jan. 1937, p. 16. 

Ibid. p. 18; League of Nations Official Journal, spec. supp. no. 169, p. 99 (I9>7). 
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remains in the United Nations as to questions of “intei'vcntion” by one or more 
states in the affairs of another, or “collective intervention” by the United Nations 
itself in the affairs of one or more states. Consider Soviet bloc charges against the 
United States of “intervention” in the internal affairs of other states through foreign 
aid, e.g,, to Greece and Turkey .22 Secretary of State Marshall said on January 8, 
1948, during hearings on the European Recovery Program, that “We have stated 
in many ways that American aid will not be used to interfere with the sovereign 
rights of these nations and their own responsibility to w'ork out their own salvation. 
I cannot emphasize too much my profound conviction that the aid we furnish 
must not be tied to conditions which would, in effect, destroy the whole moral 
justification for our cooperative assistance toward European partnership.” Con¬ 
sider also the part of S 101 (a) of the Mutual Security Act of 1951 w hich provides: 

In order to support the freedom of Europe through assistance which will further 
the carrying out of the plans for defense of the North Atlantic area, while at the same 
time maintaining the economic stability of the countries of the area so that they may 
meet their responsibilities for defense, and to further encourage the economic unification 
and the political federation of Europe, there are authorized to be appropriated to the 
President for the fiscal year 1952 for carrying out the provisions and accomplishing the 
policies and purpose of this chapter — 

(1)-not to exceed $100,000,000 of such appropriation for any selected persons wIkj 

arc residing in or escapees from the Soviet Union, Poland, Czechoslovakia, Hungary, 
Rumania, Bulgaria, Albania, Lithuania, Latvia, and Estonia, or the Communist domi¬ 
nated or Communist occupied areas of (iermany and Austria, and any other countries 
absorbed by the Soviet Union cither to form such persons into elements of the military 
forces supporting the North Atlantic Treaty Organization or for other purposes, w^hen 
it is similarly determined by the President that such assistance will contribute to the 
defense of the North Atlantic area and to the security of the United States.-’* 

The First Committee of the United Nations General Assembly debated and re¬ 
jected on December 19-21, 1951 a Soviet complaint against the United States of 
aggressive acts and a draft resolution which would have condemned the United 
States Mutual Security Act of 1951. During the course of debate, Mr. Vishinsky 
maintained that the above provision w'as w holly different from the appeals made 
by the Comintern in 1935 to legal Communist parties permitted by the states where 
they w ere operating.^® 


Section B. Lawfulness of Use of Force 


KELLOGG-BRIAND “PACT OF PARIS” 

Aug. 27, 1928. 46 Star. 2343; 4 Treaties, etc., of U.S. 5130; 94 L,N.TS. 57. 

[The named parties] 

Persuaded that the time has come when a frank renunciation of w^ar as an instru- 

^ Q^uj^cil, Official Records, 2d year, at 616 625, 698 et seq. (1947); see generally 
A Decade of American Foreign Policy, Basic Documents, 1941-49, at pp. 1257-1327 (Sen. Doc. 
123, 81st Cong., 1st sess. [19501 ). 

23 Hearings before Senate Committee on Foreign Relations, pt. I, p. 6, 80rh Cong., 2d sess., 
on European Recovery Program. 

24 22 U5.C.A. § 1681(a). 

2» 12 UU. Bulletin 59-/.2 (1952). 
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ment of national policy should he made to the end that the peaceful and friendly 
relations now existing between their peoples be perpetuated; 

Convinced that all changes in their relations with one another should be sought 
only by pacific n)cans and be the result of a peaceful and orderly process, and that 
any signatory Power which shall hereafter seek to promote its national interests 
by resort to war should be denied the benefits furnished by this Treaty;.. . 

Hopeful that, encouraged by their example, all the other nations of the world 
will join in this humane endeavor and by adhering to the present Treaty as soon 
as it comes into force bring their peoples within the scope of its beneficent pro¬ 
visions, thus uniting the civilized nations of the world in a common renunciation 
of war as an instrument of their national policy; . . . 

Art. /. The High Contracting Parties solemnly declare in the names of their 
respective peoples that they condetim recourse to war for the solution of inter¬ 
national controversies, and renounce it as an instrument of national policy in their 
relations with one another. 

Art. //. The High Contracting Parties agree that the settlement or solution f>f 
all disputes or conflicts of w hatever nature or of whatever origin they may be, 
which may arise among them, shall never be sought except by pacific means.-^’ 


Note 

When this treaty became effective July 24, 1929 through the deposit of ratification 
of all the signatories, 15 signatories (including (lermany, U.S., France, U.K., Italy, Japan) 
and 31 adhering states (including China, Ethiopia, Finland, Hungary, U.S.S.R.) had 
become parties.-^ By 1938 seventeen other parties had adhered. Various qualifications 
and interpretations were placed upon the proposed treaty in the correspondence, per¬ 
haps the most important being the statement in the VS. notes delivered to the principal 
Foreign Offices on June 23, 1928, that “It believes that the right of self-defense is in¬ 
herent in every sovereign state and implicit in every treaty. No specific reference to 
that inalienable attribute of sovereignty is therefore necessary or desirable. It is no less 
evident that resort to war in violation of the proposed treaty by one of the parties 
thereto would release the other parties from their obligations under the treaty towards 
the belligerent state.” 1 U.S. Foreign HeL: 1928 at 91. 

Although Argentina, Bolivia, El Salvador, and Uruguay did nor iiccomc parties to 
this treaty, all but Bolivia were among the parties to the Inter-American Treaty of 
October 10, 1933, popularly know n as the “Argentine Anti-war Treaty” or “Saavedra 
Lamas Treaty,” which provides in Article 1 that “The high contracting parries solemnly 
declare that they condemn wars of aggression in their mutual relations or in those with 
other states, and that the settlement of disputes or controversies of any kind that niay 
arise among them shall be effected only by the pacific means which have the sanction 
of international law.” 49 Stat. 3363. 

Although in the time of Grotius there was much discussion as to the distinction be¬ 
tween “just” and “unjust” wars,-** practice of states in the eighteenth and nineteenth 
centuries, as well as tlic first two decades of the twentieth, did not deem international 
law violated when a state resorted to war for any reason it felt proper. Thus Hall 

2® On the legal effect of this treaty, see 2 Oppenheim, Intematioml I.aw IIH 52g- 52<| (6th cd., 
Lauterpacht 1944); Internationa! Law Assn., Reports, 3ftih Conference, pp. 1-70, (1934). 

Note silso the reliance in the Niirnbcrg Trials, infra. 

27 On the negotiation of this treaty, see 1928 US. ForAm Rel., 1, 1-235; 3 Hyde, international 
Law (2d cd., 1945) 1682; Shon^'cll, War as an Instnmient of National Policy (1929); Jolin 
Stoner, S. O. Levinson and the Pact of Paris (1943). 

28 See de la Briere, Le Droit de Juste Guerre (1938). 
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wrote: “However able law might be to declare one of two combatants to have com¬ 
mitted a wrong, it would be idle for it to affect to impart the character of a penalty 
to war, when it is powerless to enforce its decisions. . . . International law has conse¬ 
quently no alternative but to accept war, independently of the justice of its origin, as 
a relation whicli the parties to it may set up if they choose, and to busy itself only in 
regulating the effects of the relation. Hence both parties to every war are regarded 
as being in an identical legal position, and consequently as possessed of equal rights.” 
International Law 82 (8rh cd., 1924).^*^* 

Article 2 of the United Nations Charter provides that “The Organization and its 
Members ... shall act in accordance with the following Principles: ... 3. All Members 
shall settle their international disputes by peaceful means in such a manner that inter¬ 
national peace and security, and justice, are not endangered. 4. All Members shall refrain 
in their international relations from the threat or use of force against the territorial 
integrity or political independence of any .state, or in any other manner inconsistent 
with the Purposes of the United Nations.” Regarding the present legal situation on use 
of force, see Jessup, Modern Law of Nations^ Chap. 7 (1948). 

A que.stion may also be rai.scd as to whether use of anned force “pays.” A League of 
Nations study on The Network of World Trade concluded in 1942: 

The trend of Japanese trade during the early part of the thirties was determined 
largely by the depreciation of the yen to about a third of its previous gold value. 
The new export drive then initiated affected not only cotton tissues but the products 
of several new (or relatively new) export industries, such as rayon, metal ware, rub¬ 
ber manufactures and canned goods. Export markets became more widely distrib¬ 
uted, as did the sources of supply for the more diversified industry, and imports of 
manufactured goods were drastically reduced. The previous import balances with 
certain countries, such as the United Kingdom, India and the Netherlands Indies, 
were turned into export balances — a change tending to compensate for the reversal 
of the balance with the United States. 

The.se changes, however, were soon superseded hy others, connected with Japan’s 
wars in Manchuria and China proper. Her military conquest of extensive areas and 
their inclusion in the “yen bloc,” .segregated from the rest t)f the world by means 
.)f exchange control, secured her a monopolized market for Japanese products. The 
share of the yen areas in Japanese exports rose to over half, w'hile part of the other 
export markets, gained in commercial competition a few years earlier, was lost. 
The weakness of this reorientation of trade .soon became evident. Before her ag¬ 
gression, Japan had been able to derive a consideiMble export surplus in her trade 
with China available to settle deficits elsewhere. This means of payment was now 
lost. Exports to the yen area did nor yield foreign exchange; rather, as the goods 
exported were produced in part from raw materials derived from the outside w’orld, 
these exports involved the lo.ss of such exchange. Measures had finally to be taken 
to check the expansion of exports to the yen area. Meanwhile, a growing trade 
deficit with the rest of the world resulted from the war demands for materials which 
could not be obtained in sufficient quantities w'ithin the yen area. By aggression and 
conquest, therefore, Japan did not solve her trade problems but made their solution 
more difficult.*’*^ 

Referring to German economic policy of the Nazi regime, the same report said: 

Germany attempted to switch her exports over from the creditor countries to the 
countries from which she could most easily obtain primary goods. She seized the 
occasion for imposing on the countries for which she was an important market a 
system of rigid bilateralism which gradually reduced many of them to the situation 
of economic satellites. As this system was perfected and expanded, not only did the 
world multilateral system, already weakened, disintegrate but international trade 
was converted from a means to promote welfare into an instrument of aggression 

Quoted by pcrmissic»n of the Clarendon Prc.ss, Oxford, England, publishers. 

League of Nations pub, I942.II.A.3, pp. 62-63. 
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or political penetration. Once the system of multilateral trade had been disintegrated 
in this way there was an apparent advantage in incorporating foreign areas in the 
territorj’^ under national political domination and thus extending the range of goods 
which could be produced within the orbit of the national economy. When countries 
argued that their welfare depended upon their control of a “living space” extending 
beyond their territory, they tacitly assumed that inteniational trade w^ould no longer 
fulfill its past functions. . . . However, it is obvious that territorial expansion does 
not necessarily afford a solution of the foreign trade problem of even the expanding 
nation.'’*^ 


LEAGUE OF NATIONS COVENANT, ARTICLE 16. 

1. Should any Member of the League resort to war in disregard of its covenants 
under Articles 12, 13 or 15,®^ it shall ipso facto be deemed to have committed an 
act of war against all other Members of the League, w hich hereby undertake im¬ 
mediately to subject it to the sevemnee of all trade or financial relations, the pro¬ 
hibition of all intercourse betw^een their nationals and the nationals of the covenant- 
breaking State, and the prevention of all financial, commercial or personal inter¬ 
course between the nationals of the covenant-breaking State and the nationals 
of any other Stare, w'hethcr a Adember of the League or not. 

2. It shall be the duty of the Council in such case to recommend to the several 
Governments concerned w^hat cfFectivc niilitarv’, naval or air force the Members 
of the League shall severally contribute to the armed forces to be used to protect 
the covenants of the League. 

3. The Members of the League agree, further, that they wnll mutually support 
one another in the financial and economic measures which are taken under this 
Article, in order to minimise the loss and inconvenience resulting from the above 
measures, and that they will mutually support one another in resisting any special 
measures aimed at one of their number by the covenant-breaking State, and that 
they w ill take the necessary steps to aflford passage through their territory to the 
forces of any of the Members of the League w'hich arc cooperating to protect the 
covenants of the League.^^ 


Note 

A report of May 17, 1927 by the Secretary-General of the League on “Legal Position 

31 Ibid., p. 95. 

32 Under Article 12 the Members agree to submit to arbitration, judicial settlement, or inquiry 
by the Council “any dispute likely to lead to a rupture,” and agree in no case to resort to war 
until three months after the award, decision or report. Under Article 13 they agree to submit 
suitable disputes to arbitration or adjudication, to carr>^ out any award or decision rendered, 
and not to resort to war against a Member w^hich complies with such award or decision. 
Under Anicle 15 disputes not submitted to arbitration or adjudication are to be dealt with 
by the Assembly or Council of the League; if the report of the Council is agreed to by all 
members except the parties to the dispute, or the report of the Assembly by all members of 
the Council and a majority of other members (again excepting the parties to the dispute), 
then the Alcmbcrs “agree that they will not go to war with any party to the dispute which 
complies with the recommendations of the report,” 

33 The final paragraph provides for expulsion of a Member violating the covenant. Article 
17 deals with disputes with or between states not Members of the League. Article II declares: 
“1. Any war or threat of war, whether immediately affecting any of the Members of the League 
or not, is hereby declared a matter of concern to the whole League, and the League shall take 
any action that may be deemed wise and effectual to safeguard the peace of nations.” 
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Arising from the r.nforcemcnt in Time of Peace of the Alcasurcs (>f Economic Pressure 
Indicated in Article 16 . . stated: 

By the resolutions adopted by the Assembly on October 4th, 1921, the Members 
of the League expressed the view that each Member is competent to decide for itself 
whether sanctions have become applicable under Article 16 but is under the duty 
of deciding this question with scrupulous regard to its obligations under the Cov¬ 
enant, . . . and that the action to be taken can conveniently be suggested and regu¬ 
lated by the Council. . . . 

the question asked by the Council may be formulated in greater detail as the 
question how far it is possible for the Members of the League, other than the State 
attacked by the Covenant-breaking State, to apply, W'ithout resort to war, the eco¬ 
nomic sanctions contemplated by Article 16, more particularly by way of a maritime 
blockade, without vi(jlating rights belonging under international law to: (a) the 
Covenant-breaking State itself; (b) Other Members of the League; (c) Third States. 

The question how far tlie sanctions can law^fiilly be carried without resort to war 
is considered below with reference to each of the above classes of State. It may be 
noted here that, from the legal point of vicw% the existence of a state of war betw'ccn 
two States depends upon their intentions an<l not upon the nature of their acts. 
Accordingly, measures of coercion, however drastic, which are not intended to 
create and are not regarded by the State to which they are applied as creating a 
state of war, do not legally establish a relation of war between the States concerned. 
This would seem to be the case even if, as is suggested to be possible under point 
(c) below', third States find it necessary to guide their ow n conduct by the view that 
a state of w’ar exists. There is no general rule of international law under which appli¬ 
cation of the economic sanctions would automatically produce a state of war. , • . 

International law’ . . . does not regard as illegal the conclusion or the application 
of treaties of defensive alliance wluch involve resort to war by all the parties against 
the State w’hich attacks one of their number. It w'ould seem a fortiori that no ille¬ 
gality is committed against the aggressor Stare by agreeing to support the State 
attacked by measures falling short of resort to war or by actually employing such 
measures. It may be added that the provisions of the Covenant can claim a higher 
justification than any ordinary treaty of defensive alliance, since they constitute obli¬ 
gations mutually assumed towards one another by the great majority of States for 
the sole purpose of enforcing the pacific settlement of international disputes. 

... It may be argued . , . that the aggressor State, unless it is a non-Member State 
which has not accepted the obligations of the Covenant,®^ is under a legal obligation 
to regard any application of the sanctions of Article 16, however severe, which is 
made without resort to w ar as consistent w'ith the maintenance of a state of peace 
between it and the Members of the League applying the sanctions. This argument 
is based on the consideration that the aggressor State has agreed that such a breach 
of the Covenant as it has committed shall result in the application of the sanctions 
to it.®*** 

TTiese provisions of Article 16 w ere applied against Italy during the Italo-Echiopian 
conflict of 1935-36 to the extent that a great majority of the members prohibited arms 
exports to Italy, loans or financial transactions to aid Italy, imports from Italy, 

In a report of the Legal Sub-Committee of the Coc»rdination Committee, on Applica¬ 
tion of Sanctions and Private Contracts, Coftwtercial Treaties and Treaties of Friendship 
and Non-aggression^ particularly wdth respect to the embargo of ‘‘arms, ammunition 
and implements of war” and the importation of Italian goods, it was said: 

Application of sanctions by a State having a commercial treaty w'ith Italy may, to 
a greater or less degree, prevent the execution of the treaty. Italy would, however, 
have no legal right to complain, since the situation so created would be the result 

8^ Under Article 17 non-Members arc to be invited to accept the obligations of Alcnibcrslnp 
when disputes may arise. 

^League of Nations docimicnt 1927.V.14, pp. 83-84. 

88 Sec references cited in footnote ^8, p. 7 supra. 
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of the provisions of the Covenant, which is legally binding on both Italy and the 
other State and which prevails over the treaty in question. 

It may be asked whether, ofi tlie principle of reciprocity, Italy would, in the same 
way, have the right to withhold the execution of her obligations under the treaty 
or to annul or suspend the performance of contracts in progress of execution. Hav¬ 
ing regard to the essential fact in the case — namely, that the Covenant, in virtue of 
which the sanctions are taken, is binding both on Italy and on the other Members 
of the League of Nations — the reply must be that Italy would incur international 
liability by refusing to carry our the coniiiiercial treaty or by annulling or suspend¬ 
ing the performance of contracts in progress of execution.^" 

UNITED NATIONS CHARTER, CHAP. VII. 

[Examine Chapter vii of the United Nations Charter, and the questions regard¬ 
ing it asked at p. 197 siijirci. How would the use of force by the United Nations 
have operated if the ideas of the framers of the Charter were to be carried out? ] 


Note 

Difficulties in working out the scheme for having armed forces available under agree¬ 
ments made pursuant to Article 43 are brought out in tlic work of tfic Military Staff 
Committee of the United Nations. In its report of April 30, 1947 the Committee agreed 
that “Armed Forces made available to the Security Council by Members of the United 
Nations in accordance with Article 43 of the Charter shall be composed of units (for¬ 
mations) of national armed forces, land, sea and air which are normally maintained as 
components of armed forces of Member Nations of tlie United Nations.’* The Chinese, 
French, U.K., and U.S. Delegations accepted the proposal that “Eacli of the fi\ c Perma¬ 
nent Members of the Security Council will make a comparable initial overall contribu¬ 
tion to the Armed Forces made available to the Security Council by Member Nations 
of the United Nations. In view of the differences in size and composition of national 
forces of each Permanent Member and in order ro further the abilit>’^ of the Security 
Council to constitute balanced and effective combat forces for operations, these contri¬ 
butions may differ w’idcly as to the strength of the separate components, land, sea and 
air.” The Soviet Delegation insisted on the proposal that “Permanent Members of the 
Security Council shall make available armed forces (land, sea and air) on the Principle 
of Equality regarding the overall strength arul the composition of these forces. In indi¬ 
vidual instances, deviations from this principle are permitted by special decisions of the 
Security Council, if such a desire is expressed by a Permanent Member of the Security 
Council.” This divergence of view's has not yet been resolved. 


UNITED NATIONS ACI ION IN KOREA 
{US. Policy in the Korean Crisis, 1950, Dept. c»f State pub. 3922) 

Introduction {by Department of State) 

During World War II the United States, the United Kingdom, and China 
pledged their determination, in the Cairo Declaration of December 1943, that 

League of Nations Official Journal, Spec. Supp. no. J45, at p, 21 (1935). 

38 UN Doc. S/336; 17 Dept, of Stare Bull. 247 (1947). 

38 For a more detailed and documented account of the events and actions summarized in this 
introduction through September 1948 see Korea's Independence (Department of State publica¬ 
tion 2933) and Korea, J94S to 194ft, A Report on Political Developments and Economic Re¬ 
sources with Selected Documents (Department of State publication 3305). 
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Korea would “in due course” become free and independent. This pledge was re¬ 
affirmed in the Potsdam Declaration of July 26, 1945, and was subscribed to by 
the Soviet Union when it declared war against Japan on August 8, 1945. The defeat 
of Japan made it possible for Korea to look forward to the realization of its desire 
for independence. 

Korea was never formally divided into zones of occupation by agreement be- 
tU'Cen the United States and the Soviet Union at any of the high-level wartime 
conferences. After receipt of the Japanese offer of surrender, with the nearest 
American troops at Okinawa and with Soviet troops already in Korea, the United 
States Government, in providing for the surrender of Japanese troops, proposed 
that Soviet troops accept the surrender of Japanese troops in Korea north of the 
38th parallel and that Japanese troops in Korea south of that line surrender to 
American forces. After this arrangement had been accepted by Generalissimo 
Stalin, it was incorporated in the first General Order which General MacArthur, 
as Supreme Commander for the Allied Powers, caused to be issued on September 2, 
1945. The United States did not contemplate a lasting division of Korea along 
this line, w’hich was a fortuitous line resulting from the exigencies of the war. 

Soviet forces first entered Korea on August 12, 1945, and proceeded to occupy 
the northern half of Korea. American troops landed on September 8 and accepted 
the surrender of Japanese troops in the southern part of the peninsula on the fol¬ 
low ing day. It soon became apparent that the division of Korea for surrender 
purposes w as to be arbitrarily interpreted by the Soviet occupation authorities as 
creating a permanent delineation between two military zones, passage between 
which w'as possible only by permission of the military commanders. This situation 
continued despite persistent efforts of the United States Commander to negotiate 
arrangements with his Soviet counterpart w ith a view' to reestablishing the essen¬ 
tial unity of the country. 

At Moscow^ in December 1945 the Foreign Ministers of the United States, the 
United Kingdom, and the Soviet Union agreed that a provisional Korean demo¬ 
cratic government should be set up for all Korea. The Moscow^ Agreement, to 
which the Chinese Government subsequently adhered, provided that the United 
States and Soviet commands in Korea were to form a Joint Commission which, 
in consultation with Korean democratic parties and social organizations, was to 
make recommendations to the Four Pow ers for the organization of a provisional 
Korean democratic government. Every effort to give effect to this agreement, 
however, w^as blocked by Soviet intransigence. 

The United States, unwilling to permit this situation to delay further the realiza¬ 
tion of Korean independence, then laid the question of Korean independence before 
the United Nations. The C^cneral Assembly of the United Nations in November 
1947 called for an election, under the observation of the United Nations Tem¬ 
porary Commission on Korea, to choose representatives, not mere appointees of 
military authorities in Korea, who might be invited to participate in the discussion 
of the question by the United Nations and who, constituting a National A.ssembly , 
should draft a democratic constitution and establish a National Government. 

The Soviet Union held that the Korean question, like others connected with the 
conclusion of peace treaties, did not fall within the jurisdiction of the United 
Nations. It adopted a “negative attitude” toward the Temporary Commis.sion and 
refused to allow it even to enter the northern part of Korea. Consequently, the 
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right of the Korean people to participate in a free election and to establish a free 
government was confined to southern Korea. The election w^as held on iMay 10, 
1948, under the supervision of the United Nations 'I'cmporaiy Commission on 
Korea, and the Government of the Republic of Korea was established on August 
15, 1948. 

The Government of the Republic of Korea was accepted by the United Nations 
in December 1948 as the validly elected, lawful Government of the area in which 
elections were permitted — and the only such government in Korea. The General 
Assembly established a reconstituted Commission to continue to work for unifica¬ 
tion and a representative government for the entire country.**® The United States 
recognized the new Government on January 1, 1949, and 31 other nations have 
done likewise. The Soviet Union and its satellites have not recognized the Republic 
of Korea, w-hose membership in the United Nations has been blocked by the Soviet 
use of the veto in the Security Council. 

Meanwhile, north of the 3Sth parallel, which had become a part of the “Iron 
Curtain,” the Soviet Union established a Communist regime. The formal creation 
of this regime, the so-called “Democratic People’s Republic of Korea,” claiming 
jurisdiction over the entire country, w’as proclaimed on September 9, 1948. This 
regime has lived, as it w'as created, in complete defiance of the United Nations. 

In pursuance of the recommendation contained in the General Assembly’s reso¬ 
lution of December 12,1948, to the effect that the occupying Pow ers should ‘\vith- 
draw their occupation forces from Korea as early as practicable,” the United States 
completed the w ithdraw^al of its occupation forces on June 29, 1949. This with- 
draw^al w'as observed and verified by the United Nations Commission on Korea 
as recorded in its report dated at Seoul, July 28, 1949. The Soviet Union an¬ 
nounced that it had completed w'ithdra\val of its troops in December 1948, but the 
United Nations Commission has not been permitted to verifx' this actif)n. 


RESOLUTION ADOPTED BY SECURITY COUNCIL, JUNI^ 25, 1950 

(U.N. doc. S/1501; adopted by 9 to 0, Yugoslavia abstaining and U.S.S.R. absent) 

The Security Council 

Recalling the finding of the General Assembly in its resolution of 21 October 
1949 that the Government of the Republic of Korea is a law^fully established gov¬ 
ernment “having effective control and jurisdiction over that part of Korea w here 
the United Nations Temporary Commission on Korea w'as able to observe and 
consult and in which the great majority of the people of Korea reside; and that 
this Government is based on elections which were a valid expression of the free 
will of the electorate of that part of Korea and which were observed by the Tem¬ 
porary Commission; and that this is the only such Government in Korea”; 

Mindful of the concern expressed by the General Assembly in its resolutions of 
12 December 1948 and 21 October 1949 of the consequences which might follow 
unless Member States refrained from acts derogatory to the results sought to be 
achieved by the United Nations in bringing about the complete independence and 

For the text of this General Assembly resolution, adopted Dee. 12, I94S, sec 19 Delhvmiem 
of State Bulletin (1948) 760. 
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iiniry of Korea; and tlic concern expressed tliat the situation described by the 
United Nations Commission on Korea in its report menaces the safety and well 
being of the Republic of Korea and of the people of Korea and might lead to 
open military conflict there; 

Notmg with grave concern the armed attack upon the Republic of Korea by 
forces from North Korea, 

Detei-mifics that this action constitutes a breach of the peace, 

I. Calls for the immediate cessation of hostilities; and 

Culls upon the authorities of North Korea to withdraw forthwith their armed 
forces to the thirty-eighth parallel; 

II. Requests the United Nations Commission on Korea 

(a) To communicate its fully considered recommendations on the situation 
w'ith the least possible delay; 

(b) To observe the withdrawal of the North Korean forces to the thirty- 
eighth parallel; and 

(c) To keep the Security Council informed on the execution of this reso¬ 
lution; 

III. Calls upon all Alembers to render every assistance to the United Nations in 
the execution of this resolution and to refrain from giving assistance to the North 
Korean authorities. 


RESOLUTION ADOP ITD BY SECURI I'V COUNCIL, JUNE 27, 1950 
(U.N. doc. S, 1511; adopted 7 to 1, Yugoslavia voting “no,” India and Egypt 
abstaining for Jack of instructions, and U.S.S.R. absent; 

India accepting this resolution by telegram June 29) 

The Security Councily 

Uaving determined that the armed attack upon the Republic of Korea by forces 
from North Korea constitutes a breach of the peace. 

Having called for an immediate cessation of hostilities, and 
Having called upon the authorities of North Korea to withdraw forthwith their 
armed forces to the 38th parallel, and 

Having noted from the report of the United Nations Commission for Korea that 
the authorities in North Korea have neither ceased hostilities nor withdrawn their 
•irmed forces to the 38th parallel and that urgent military measures are required to 
restore international peace and security, and 
Having noted the appeal from the Republic of Korea to the United Nations for 
immediate and effective .steps to secure peace and security, 

'Recommends that the Members of the United Nations furnish such assistance to 
the Republic of Korea as may be necessary to repel the armed attack and to restore 
international peace and security in the area. 

STATEMENT BY PRESIDENT OF UNITED STATES, JUNE 27, 1950 

In Korea the Government forces, which were anned to prevent border raids and 
preserve internal security, were attacked by invading forces from North Korea. 
T he Security Council of the United Nations called upon the invading troops to 
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cease hostilities and to w ithdrnw to the 38th parallel. This they have not done hut 
on the contrary have pressed the attack. I'he Security Council called upon all 
nicnibers of the United Nations to render every assistance to the United Nations 
in the execution of this resolution. In these circiiinstanccs I have ordered United 
States air and sea forces to give the Korean Government troops cover and support. 

The attack upon Korea makes it plain beyond all doubt that Communism has 
passed beyond the use of subversion to con(]uer independent nations and will now 
use armed invasion and war. It has defied the orders of the Security Council of 
the United Nations issued to preserve international peace and security. In these 
circumstances the occupation of Formosa b\' Communist forces would be a direct 
threat to the security of the Pacific area and to United States forces performing 
their lawful and necessary functions in that area. 

Accordingly I have ordered the Seventh Fleet to prevent any attack on Formosa. 
As a corollary of tliis action I am calling upon the Chinese Government on Formosa 
to cease all air and sea operations against the mainland. The Seventh Fleet will see 
that this is done. The determination of the future status of Formosa must await the 
restoration of security in the Pacific, a peace scfilcmcnt w ith Japan, <u- considera- 
ion by the United Nations. 

I have also directed that United States F'orces in the Philippines be strengthened 
and that military assistance to the Phili}>pine CJovernment be accelerated. 

1 have similarly directed acceleration in the furnishing of military assistance to 
the forces of France and the Associated States in Indochina and the dispatch of a 
military mission to provide close working relations with those forces. 

1 know that all members of the United Nations will consider carefully the con¬ 
sequences of this latest aggression in Korea in defiance of the Charter of the United 
Nations. A return to the rule of force in international affairs would have far-rcach- 
ing effects. The United States will continue to uphold the rule of law. 

I have instructed Ambassador Austin, as the Representative of the United States 
to the Security Council, to report these steps to the Council.**^ 


DFPU l Y iMINISn«R OF FOREIGN AFFAIRS OF U.S.S.R. (CiROMYKO) 
TO SECRF:TARY-GENERAL,JUNE 29,1950 
(U.N. Doc. S/1517) 

The Soviet Government notes that this resolution was adopted by six votes, the 
seventh vote being that of the Kiiomintang representative Dr. Tingfu F. Tsiang 
who has no legal right to represent China, whereas the United Nations Charter 
requires that a Security Council resolution must be adopted by seven votes in- 
cliuling those of the five permanent members of the Council namely the United 
States, the United Kingdom, France, the Union of Soviet Socialist Republics and 
China. As is known, moreover, the above resolution was passed in the absence of 
tw o permanent members of the Security Council, the Union of Soviet Socialist Re¬ 
publics and China, w'hcreas under the United Nations Charter a decision of the 

A Security Council resolution of July 7, 1950 (S/15H8; rccomnicndcd that all nienibcrs 
providing military forces and other assistance should make them available to a unified com> 
mand under the United Stares, asked the United States to designate the commander, autliori/cd 
use of the UN dag, and requested the United States to report on action taken under the unified 
command. 
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Security Council on an important matter can only be made with the concurring 
votes of all five permanent members of the Council, viz. the United States, the 
United Kingdom, France, the Union of Soviet Socialist Republics and China. In 
view' of the foregoing it is quite dear that the said resolution of the Security Coun¬ 
cil on the Korean question has no legal force. 

STATEMENT BY DEPAR rAlENT OF S I ATE, JUNE ?(), 1950« 

In its reply to the United Nations and to the United States, the U.S.S.R. alleges 
that the action of the Securin' Council with rcspt'ct to Korea was illegal, since 
the action taken did not have the concurring votes of all permanent members. In 
its reply of June 29 to the U.S. communication of June 27 asking the U.S.S.R. to 
use its influence with the North Korean authorities to cease hostilities, the U.S.S.R. 
made the same point and contended further that the action of the Council was 
illegal because the representative of C'hina participating in this action was not the 
representative of the Peiping regime. 

With respect to article 27 of the Charier dealing with Security Council voting, 
it is provided that substantix e questions lie decided by an affirmative vote of seven 
members including the concurring votes of the permanent members. 

By a long series of precedents, hovx ever, dating back to 1946, the practice has 
been established w hereby abstention I>y permanent members of the (Council does 
not constitute a veto. 

In short, prior to the Soviet allegations, every member of the United Nations, 
including the U.S.S.R., accepted as legal and binding decisions of the Security 
Council made w'ithout the concurrence, as expressed through an affirmative vote 
of all permanent members of the Council. 

As to the Sox'iet claim concerning the Chinese vote, the Rules of Procedure of 
the Security Council provide the machinery for the searing of an accredited rep¬ 
resentative of the Security Council. No affirmative action has been taken which, 
by any .stretch of the imagination, could give force to the contention of the 
U.S.S.R. that a representative of the Peiping regime should be regarded as the 
representative of China on the Security Council. The credentials of the repre¬ 
sentative of the National Government of China w ere approved by the Council 
and the Soviet attempt at a later date to withdraw this approval was defeated. 
Therefore, the vote of the Nationalist representative on June 25 and 2^ w’as the 
official vote of China. 

A list of some of the more important precedents involving action by the Security 
Council on substantive matters taken without the concurrence of an affirmati\'c 
vote b>' the Soviet Union follow: 

Palestine Case: 

On April 16, 1948, the Soviet Union abstained on a resolution which called for 
a truce in Palestine. 

On A'lay 22, 1948, the Soviet Union abstained on a resolution for a “cease-fire” 
in Palestine. 

On July 15, 1948, the Soviet Union al)stained on a resolution ordering a “cease¬ 
fire” in Palestine and giving instructions to the Mediator there. 

<2Compare Leo Gross, “Voting in the Security Council; Abstention from X'oiinp and Ab¬ 
sence from Meetings” 60 Yale L.J. 209 (1951), with McDougal and Gardner, “The Veto and 
the Charter; An Interpretation for Survival,” ibid. 258. 
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On November 4, 1948, the Soviet Union abstained on a resolution calling upon 
all governments concerned to withdraw beyond positions they held in Palestine 
on October 14, 1948. 

In none of these instances has the Soviet Union challenged the legality of the 
action taken by the Security Council. 

Kashmir Case: 

On January 17, 1948, the Soviet Union abstained on a resolution calling upon 
the parties concerned to avoid actions aggravating the situation. 

On January 20, 1948, the Soviet Union abstained on a resolution for setting up 
a U.N. Commission for India and Pakistan and A\'hich gave that Commission broad 
terms of reference. 

On April 21, 1948, the Soviet Union abstained on a resolution expanding the 
terms of reference of the U.N. Commission for India and Pakistan and which set 
the terms for bringing about a “cease-fire” and the conditions for the holding of a 
plebiscite. 

On June 3, 1948, the Soviet Union abstained on a resolution which affirmed the 
previous resolution and ordered the U.N. Commission to proceed to the area. 

In none of these instances has the Soviet Union challenged the legality of the 
action taken by the Security Council. 
hi dove Stan Case: 

On December 24, 1948, the Soviet Union abstained on a resolution calling upon 
the parties to cease hostilities and ordering the release of Indonesian officials. In 
that case the French also abstained. 

On January 28, 1949, the Soviet Union abstained on a number of paragraphs of 
a resolution setting up the U.N. Commission for Indonesia with wide powers. 

In none of these instances has the Soviet Union challenged the legality of the 
action taken by the Security Council. 

Furthermore the Soviet Union has never questioned the legality of action taken 
by the Security Council in which it voted with the majority but on which other 
permanent members of the Council abstained. 

This has occurred in at least three substantive decisions; 

1. In the action of the Council on December 28, 1948, in which a resolution 
w as passed calling on the Netherlands to set free political prisoners in Indonesia 
(a resolution incidentally introduced by the representative of China). France 
and the U.K. abstained on this resolution. 

2. In the action of the Council on March 4, 1949, recommending to the General 
Assembly that Israel be admitted to U.N. membership. The U.K, abstained on 
this resolution. 

3. In the action of the Council on March 5, 1948, recommending consultation 
of the permanent members of the Council in connection with the Palestine situa¬ 
tion. The U.K. abstained on this resolution. 

The voluntary absence of a permanent member from the Security Council is 
clearly analogous to abstention. 

Furthermore article 28 of the Charter provides that the Security Council shall 
be so organized as to be able to function continuously. This injunction is defeated 
if the absence of a representative of a permanent member is constmed to have the 
effect of preventing all substantive action by the Council 

No one of the 10 members of the Council participating in the meetings of June 
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25 and June 27 raised any question regarding the legality of the action — not even 
the member who dissented on June 27. 

THF AMERICAN AA1BASSADOR K) TllK SOVIET AIINISI ER 
OF FORFICN AFFAIRS, JirNF 27, 1950 

1 he refusal of the Soviet Representative to attend the United Nations Security 
Councii meeting on June 25, despite the clear threat to peace and the obligations of 
a Security Council member under the Charter, requires the Government of the 
United States to bring this matter directly to the attention of the CJovernment of 
the Union of Soviet Socialist Republics. In view of the universally known fact of 
the close relations between the Union of Soviet Socialist Republics and the North 
Korean regime, the United States Government asks assurance that the Union of 
Soviet Socialist Republics disavows responsibility for this unprovoked and un¬ 
warranted attack, and that it will use its influence with the Noith Korean au¬ 
thorities to w ithdraw tlieir invading forces immediately. 

S I ATFAIEN'r READ TO AMERICAN AMBASSADOR BY SOVIET' 
DEPUTY AlINISTER OF FOREIGN AFFAIRS, JUNE 29, 1950 

1. In accordance with facts verified by the Soviet Government, the events 
taking place in Korea w ere provoked by an attack by forces of the South Korean 
authorities on border regions of North Korea. T herefore the responsibility for 
these events rests upon the South Korean authorities and upon those who stand 
behind their back. 

2. As is known, the Soviet Government withdrew its troops from Korea earlier 
than the Government of tlie United States and thereby confirmed its traditional 
principle of noninterference in the internal affairs of other states. And now as 
well the Soviet CJovernment adheres to the principle of the impermissibility of 
interference by foreign powers in the internal affairs of Korea. 

3. It is not true that the Soviet Government refused to participate in meetings 
of the Security Council. In spite of its full w illingness, the Soviet Government 
has not been able to take part in the meetings of the Security Council inasmuch as, 
l)ecause of the position of the Government of the United States, China, a per¬ 
manent member of the Security Council, has not been admitted to the Council, 
which has made it impossible for the Security ("ouncil to take decisions having 
legal force. [Translation.] 


U.N. GENERAL ASSEAIBLY RESOLUT ION, OCTOBER 7, 1950 
(Adopted 47-5; text from Resolutions Adopted by the General Assembly during 
the Period 19 Sept, to IS Dec. 19S0. p. 9, (xeneral Asseiubly, Official Records; 
Fifth Session, supplement no. 20 (A/P75); IX U.N. Bulletin 449.) 

The General Assembly. 

Having regard to its resolutions of 14 November 1947 (112 [II], of 12 December 
1948 (195 [III]) and of 21 October 1949 (293 |1V1). 

Having received and considered the report of the United Nations Commission 
on Korea, 
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Mivdjul of the fact that the objectives set forth in the resolutions referred to 
above have not been fully accomplished and, in particular, that the unification of 
Korea has not yet been achieved, and that an attempt has been made by an armed 
attack from North Korea to extinguish b}* force the (jovernment of the Republic 
Korea, 

Rcccilliiig the Clencral Assembly declaration ol 12 December 1948 that there has 
been established a law ful government (the Government of the Republic of Korea) 
having effective control and jurisdiction over that part of Korea where the United 
Nations remporar}' Commission on Korea was able to observe and consult and in 
w hich the great majority of the people of Korea reside; that this Government is 
l)ased on elections which were a valid expression of the free w ill of the electorate 
of that parr of Korea and which w ere observed by the Temporal*)' Commission; 
and that this is the only such Government in Korea, 

tlaving in viimi that United Nations armed forces are at present operating in 
Korea in accordance with the recommendations of the Security Council of 27 
June 1950, subsequent to its resolution of 25 June, 1950, that Members of the 
United Nations furnish such assistance to the Republic of Korea as may be neces¬ 
sary to repel the armed attack and to restore international peace and security in 
the area. 

Recalling that the essential objective of the resolutions of the General Assembly 
referred to above was the establishment of a unilied, independent and democratic 
Government of Korea, 

1. Recovrniends that 

(a) All appropriate steps be taken to ensure conditions of stability throughout 
Korea; 

(b) All constituent acts be taken, including the holding of elections, under the 
auspices of the United Nations, for the establishment of a unified, independent 
and democratic Government in the sovereign State of Korea; 

(c) All sections and representative bodies of the population of Korea, South 
and North, be invited to cooperate wuth the organs of the United Nations in the 
restoration of peace, in the holding of elections and in the establishment of a uni¬ 
fied Government; 

(d) United Nations forces should not remain in any part of Korea otherwise 
than so far as necessary for achieving the objectives specified in sub-paragraphs 
(a) and (!)) above; 

(e) All necessary measures be taken to accomplish the economic rehabilitation 
of Korea; 

2. Resolves that 

(a) A Commission consisting of Australia, Chile, Netherlands, Pakistan, Philip¬ 
pines, Thailand and Turkey, to be know'ii as the United Nations Commission for 
the Unification and Rehabilitation of Korea, be established to (i) assume the func¬ 
tions hitherto exercised by the present United Nations Commission in Korea; (ii) 
represent the United Nations in bringing about the establishment of a unified, in¬ 
dependent and democratic government of all Korea; (iii) exercise such respon¬ 
sibilities in connexion w ith relief and rehabilitation in Korea as may be determined 
by the General Assembly, after receiving the recommendations of the Economic 
and Social Council. The United Nations Commission for the Unification and 
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Rehabilitation of Korea should proceed to Korea and begin to carry out its func¬ 
tions as soon as possible; 

(b) Pending the arrival in Korea of the I’nitcd Nations (voinniissioii for the 
Unification and Rehal)ilitation of Korea, the (iovernments of the States repre¬ 
sented on the CoiTimission sliotild form an Interim Cominittee composed of repre¬ 
sentatives meeting at the seat of the Ihiited Nations to consult with and advise tlie 
United Nations Unified ("ommand in the light of tlK. above recommendations; the 
Interim Committee should begin to function immediately upon the approval of 
the present resolution by the General Assembly; 

(c) The Commission shall render a report to the next regular session of the 
Cicncral Assembly and to any prior special session which might he called to con¬ 
sider the subject matter of the present resolution, and shall render such interim 
reports as it may deem appropriate to the Secrernry-Gcneral for transmission to 
iMemhcrs; 

The General Assevibly furthermore, 

Mindful of the fact that at the end of the present hostilities the task of re¬ 
habilitating the Korean economy w ill be of great magnitude, 

3. Requests the Ixonomic and S«)cial Couiteil, in consultation Avith the special¬ 
ized agencies, to develop plans for relief and rehabilitation on liie termination of 
hostilities and to report to the General Assembly within three w eeks of the adop¬ 
tion of the present resolution by the Cicncral Assembly; 

4. Also recormneiids the Economic and Social (Jouncil to expedite, the study of 
long-term measures to promote the economic development and social progress 
of Korea, and meanwhile to draw the attention of the authorities w hicli decide 
requests fur technical assistance to the urgent and special necessity of affording 
such assistance to Korea; 

5. Expresses its appreciation of the services rendered by the members of the 
United Nations (Commission on Korea in the performance of their imp()rtant and 
difficult task; 

6. Requests the Secretary-General to provide the (Commission with adequate 
staff and facilities, including technical advisers as required; and authorizes the 
Secretary-General to pay the expenses and per diem of a representative and alter¬ 
nate from each of the States members of the (iCommission. 


GENERAL ASSEMBLY RESOIXTION 
February 1, l‘>51 (Adopted 45 to 7, with 9 Abstaining) 


The General Assembly, 

Noting that the Security Council, because of lack of unanimity of the per¬ 
manent members, has failed to exercise its primar\' responsibilin^ for the main- 

United Nations Rnlletin, HI (U^51), Resolutions adopted hy the General Assembly dm- 
i77if the Feriod 16 Dec, IPSO to 5 Nov, IPSl^ p. I, General Asscinlily, Ojjicial Records: Fifth 
Session, Supplement No. 20A (A/I775/Add. 1). 

'Fhc Ceneml Assembly resolution of May IK, 1951, ibid. p. 2, reccuiimcndcd that “every state 
apply an embargo” on shipments to areas under the control ol Chinese Commiiriisi and North 
Korean authorities, of “arms, ammunition and implements of war, atomic energy materials, 
petroleum, transportation materials of strategic value, and items useful in the production of arms, 
ammunirion and implements of war.” 
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tenancc of international peace and security in regard to Chinese Comninnist in¬ 
tervention in Korea, 

Wotwg that the Central People’s Ciovcriinient of the People’s Republic of China 
has not accepted United Nations proposals to bring about a cessation of hostilities 
in Korea with a view to peaceful settlement, and that its armed forces continue 
their invasion of Korea and their large-scale attacks up(»n United Nations forces 
rliere, 

I. Finds that tlie Central People’s (joverniiicnt of the People’s Republic of 
China, by giving direct aid and assistance to those who were already committing 
aggression in Korea and b\ engaging in hostilities against United Nations forces 
there, has itself engaged in aggression in Korea; 

Z. Calls i/f)on the Central People’s Cjovernment of the People’s Republic of 
China t<j cause its forces and nationals in Korea to cease hostilities against the 
United Nations forces and to withdraw from Korea; 

U Affirms the determination of the United Nations to continue its action in 
Korea to meet the aggression; 

4. Calls upon all stares and authorities to corniniic to lend every assistance to 
the United Nations action in Korea; 

5. Calls upon all stares and authorities to refrain from giving any assistance to 
the aggressors in Korea; 

6. Requests a Committee composed of the members of the Collective Measures 
Commirtee as a matter of urgency to consider additional measures to be employed 
to meet this aggression and to report thereon to the Ciencral Assembly, it being 
understood that the committee is authorized to defer its report if the Good Oflices 
Committee referred to in the following paragraph reports sarisfactorv progress 
in its efforts; 

7. Affirms that it continues to be the policy of the United Nations to bring 
about a cessation of hostilities in Korea and the achievement of United Nations 
objcctix es in Korea by peaceful means, and requests the President of the General 
Assembly to designate forthwith tw'o persons who would meet with him at any 
suitable opportunity to use their good offices to this end. 


U.N. “UNITING FOR PFACF” RESOLUTION 
(Adopted b>' rieneral Assembly, Nov. 3, 1950. Resolutions adopted by the General 
Assembly during the period 19 Sept, to 15 Dec., 1950, p. 10, General .Assembly, 
Official Records: Fifth Session, Supplement No. 20 (A/1775).) 

The Ciencral Assembly: 

Reaffirming the importance of the cxerci.se by the Security Council of its pri¬ 
mary responsibility for the maintenance of international peace and security, and 
the duty of the permanent members to seek unanimity and to exercise restraint 
in the use of the veto. 

Reaffirming that the initiative in negotiating the agreements for armed forces 
provided for in Article 43 of the Charter belongs to the Security Council, and 
desiring to ensure that, pending the conclusion of such agreements, the United 
Nations has at its disposal means for maintaining international peace and security, 
Conscious that failure of the Security C>)uncil to discharge its responsibilities 
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on behalf of all the Member Stares, particularly those responsibilities referred to 
in the two preceding paragraphs, does not relieve Member States of their obliga¬ 
tions or the United Nations of its responsibility under the Charter to maintain 
international peace and security, 

Recognizing in particular that such failure docs not deprive the General Assem¬ 
bly of its rjghts or relieve it of its responsibilities under the Charter in regard to 
the maintenance of international peace and security, 

Recognizing that discharge by the Cieneral Assembly of its responsibilities in 
these respects calls for possibilities of observation w’hich would ascertain the facts 
and expose aggressors; for the existence of armed forces ^^’hich could be used 
collectively; and for the possibility of timely recommendation by the General 
Assembly to Members of the United Nations for collective action which, to be 
effective, should be prompt, 


A 

1. Resolves that if the Security Council, because of lack of unanimity of the 
permanent members, fails to exercise its primary responsibility for the maintenance 
of international peace and security in any case where there appears to be a threat 
t<» the peace, breach of the peace, or act of aggression, the (icncral Assembly shall 
consider the matter immediately with a view to making appropriate recommenda¬ 
tions to Members for collective measures, including in the case of a breach of the 
peace or act of aggression, the use of armed force w hen necessary, to maintain 
or rest(jrc international peace and sccuritw If not in session at the time, the Gen¬ 
eral Assembly may meet in emergency special session w ithin twenty-four hours 
of the rc(]uest therefor. Such emergency special session shall be called if requested 
by the Security Council (»n the vote of any seven members, or by a majority of 
the Members of the United Nations; 

2. Adopts for this purpose the amendments to its rules of procedure set forth 
in the annex to the present resolution; . . . 


Note 

Other portions of this Resolution established a Peace Observation Commission of 14 
members to “observe and report on the situation in any area wdicrc there exists inter¬ 
national tension, the continuance of which is likely to endanger the maintenance of inter¬ 
national peace and security”; invited each Member of the United Nations to maintain 
within its national forces elements which could be made available on recommendation 
of the Security Council or General Assembly; established a 14-mcmbcr Collective Meas¬ 
ures Committee to study and report on “methods , . . w hich might be used to maintain 
and strengthen international peace and security in accordance wnth the Purposes and 
Principles of the Charter, taking account of collective self-defence and regional arrange¬ 
ments (Articles 51 and 52)”; and urged Members “to develop and stimulate universal 
respect for and observance of human rights and fundamental freedoms, and to intensify 
individual and collective efforts to achieve conditions of economic stability and social 
progress, particularly through the development of under-developed countries and areas.” 

Self-defense. Editorial note. Self-defense has long been recognized as an 
appropriate reason for using force. During the drafting of the Kellogg-Briand 
Treaty, p. 567 supra, the United States expressed its views as follows: “There 
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is nothing in the American draft of an anti-war treaty which restricts or impairs 
ill an\' w ay the right of self-defense. T hat right is inherent in every sovereign 
state and is implicit in every treaty. livery nation is free at all times and regardless 
of treatN’ provisions to defend its territory from attack or invasion and it alone is 
competent to decide w hether circumstances require recourse to war in self-defense. 
If it has a good case, the w’orld w ill applaud and not condemn its actipn. Express 
recognition by trearx* of this inalienable right, how^ever, gives rise to the same 
diflicultv encountered in an\- effort to define aggression. It is the identical question 
approached from the other side. Inasmuch as no treaty provision can add to the 
natural right of self-defense, it is not in the interest of peace that a treaty should 
sripiilare a jurisric conception of self-defense since it is far too easy for the unscru¬ 
pulous to mold events to accord with an agreed definition.’* 

During the Canadian insurrection of 18U sympathizers gathered near Buffalo, 
and a large number of Americans and Canadians encamped on the Canadian side 
of the boundary w itli apparent intentimi to aid the rebels. T he Caroline, an Amer¬ 
ican vessel w hich they used for supplies and communications, w as boarded in an 
American port at midnight by an armed group, acting under orders of a British 
officer, w ho set the vessel on fire and let it drift over Niagara h'alls. At least two 
persons w ere killed in the affair. The United States protested, w hile the British 
Government replied that the piratical character of the Caroline w^as established, 
that the American law s were not being enforced along the border, and that the 
destruction was an act of necessary self-defense. In 18-41 Macl.eod, a person wdio 
boasted of having taken part in the destruction, w as arrested in New' York and 
tried for murder. "I’hc British Ciovernment avowed responsibility for the destruc¬ 
tion and demanded MacLeod’s release. MacLeod was ultimately tried and ac¬ 
quitted on proof of an alibi. Secretary of State \\T‘bstcr and Lord Ashburton fi¬ 
nally disposed of the case in 1842, Webster admitting that the employment of force 
might have been justified by self-defense but denying that such necessity for its 
use existed, and Lord Ashburton, though he maintained that the circumstances 
afforded an excuse, apologizing for the invasion of American territory. In his note 
of Aug. 6, 1842, Webster said: “respect for the inviolable character of the terri¬ 
tory of independent states is the most essential foundation of civiliation. . . . Un¬ 
doubtedly it is just, that, while it is admitted that exceptions growing out of the 
great law of self-defence do exist, those exceptions should be confined to cases in 
which the ‘necessity of th.at self-defence is instant, overw helming, and leaving no 
choice of means, and no moment for deliberation.’ ” 

Any determination as to the propriety of an assertion of self-defense presents 
problems of factual appreciation, particularly in terms of the reasonableness of the 
response of force tr) armed attack (or perhaps the imminence of the latter). For 
example, the Report of the League of Nations Commission of Enquiry, appointed 
pursuant to Chinese appeal following the outbreak of hostilities between Japan and 
China in September, 1931, stated after a careful examination of the facts and con¬ 
flicting allegations: “ITe military operations of the Japanese troops during this 

1928 F«)r. Rel. I p. .Vj. 

4^2 Moore, hiteriuvional La'W 409-414 (19(Vi). Sec K. Y. Jenninys. “ l lii* Caroline and Mac¬ 
Leod Cases,*’ >2 A7n. J. Int'l L, 82 09^8). 

See generally M. Weightinan, “Self-Dcfcnsc in International Law,” 37 Va. L. Rev, 1095 
0951); K. Giraud, “I.a Thcorie de la I ccirirnc Defense,” Academic dc Droit International, 49 
Recueil des Cours 687 (1934). 
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night IScptembcr 18th-19rh, 1931, at Mukden, Manchuria], which have been de¬ 
scribed above, cannot l)c regarded as measures of legitimate self-defence. In saying 
this, the Commission docs not exclude the hypothesis that the officers on the spot 
may have thought they were acting in self-defence.” A special Committee of 
the League Assembly, in a rcpciri drafted pursuant to Article 15 of the Covenant, 
in addition to the foregoing conclusions said, ‘‘Nor can the military measures of 
Japan as a whole, developed in the course of the dispute, be regarded as measures 
of self-defence. Moreover the adoption of measures of self-defence does not 
exempt a State from complying with the provisions of Article 12 of the Cov¬ 
enant.” Upon the renewal of hostilities in 1937, after Japan had left the League 
(her notice of withdrawal licing given Alarch 27, 1933, upon the adoption of the 
al)ovc mentioned repori by rlie Assembly ), a first report of the sub-committee of 
the Far East Advisory Committee, adopted by the Committee un October 5 and 
by the Asscmbl\' on Octol)er 6, stated that “After examination of the facts laid 
l)cfore it, the Omimittcc is bound to take the view that the military operations 
carried on by Japan against China by land, sea and air are out of all proportion 
to the incident that occasioned the conflict; that such action cannot possibly facili¬ 
tate or promote the friendly co-operation betw een the two nations that Japanese 
statesmen liave affirmed to be tlic aim of their pcdicx; that it can be justified neither 
on the basis of existing legal instruments nor on that of the right of self-defence, 
aiul that it is in contrax ention of Japan's obligations under the Nine-Power Treaty 
of h'ebruary 6th, 1922, and under the Pact of Paris of August 27th, 1 ->28.” 

In the Nim/bcr^ Trial of War Crivnnals the Court dealt with the defense “that 
Ciermany was compelled to attack Norway to forestall an allied invasion, and her 
action was therefore preventive.” The 'rribunal said: 

It must be rcmcnil)creil that preventive action in foreign territory is justified only in 
ease of “an instant and overwhelming necessity for self-defense, leaving no choice of 
means and no moment of deliberation.” (llie Caroline (’ase, Moore’s Di,^cst of biter- 
national La'w, Vol. IT, p. *412). How widely the view' xvas held in infliicnti.il German 
circles that the Allies intended to occupy Norxvay cannot be determined with exactitude. 
Quisling asserted that the Allies xvould inrcrvcnc in Norway with the tacit consent of 
the Norwegian (lovernment. The CJcrman Legation ai Oslo disagreed \\ irii this view, 
although the Naval Attache at that Legation shared it. . . . 

From all this [evidence as to (]crinan beliefs regarding an Allied arrack on Norway] 
it is clear that when the plans for an attack on Norway wxre being made they w ere not 
made for the purpose of forestalling an imminent Allied landing, but, at the most, that 
they might prevent an Allied occupation at some future date. . . . 

It w'as further argued that (Icrmany alone could decide, in accordance with the reser¬ 
vations made by many of the Signatory Powers at the time of the conclusion of the 
Kcllogg-Briand Pact, whether preventive action w as a necessity, and that in making her 
decision her judgment w'as conclusive. But whetlier action taken under the claim of 
self-defense was in fact aggressive or defensive must ultimately he subject to investiga¬ 
tion and adjudication if international law is ever to be enforced. . . . 

In the light of all the available evidence it is impossible to accept the contention that 

^^Lciii^ue of Nations doc. 1942.VII.12, p. 71. 

I.eaaue of Nations d(ft\ 1933.VII.2, ty 17, reprinted in 27 Am. ]. Im'l I.. Stwi). H5 
(1953). Article 12 of the Covenanr jjrnvided that ihc Members <if the League would submit 
any dispute to arbitration or adjudication or inquiry by the Council, and rhc> agreed in no 
case to icsort to war until three months after the award, dccisiim, (»r report. 

*^Leaf^ie of Nations Official fotmial, spec, snpp, no. 177, VI, at p. 42. See. generally, W. \V. 
Willoughby, The Shio-Japanesc Controversy and the League of Natiotis, chaps. 22-25 (1955). 

See p. 658 infra. 
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the invasions of Ucnniark and Norway were defensive, and *n the opinion of the Tri¬ 
bunal they were acts of aggressive war. 


NOR'I H ATLAN'nC 1 REAl V, APRIL 4, 1949 
US, Treaty & other Int, Act Scr. 1964, 20 Dept, of State Bull. 339 

Article 1, I'hc parties undertake, as set forth in the Charter of the United Na¬ 
tions, to settle any international disputes in which they may be involved by peace¬ 
ful means in such a manner that international peace and security, and justice, are 
not endangered, and to refrain in their international relations from the threat or 
use of h)rce in any manner inconsistent w ith the pur[)oses of the Lhiited Nations. 

Art. 2. The parties will contribute toward the further development of peaceful 
and friendly international relations by strengthening their free institutions, by 
bringing about a better understanding of the principles u|)on which these institu¬ 
tions arc founded, and by promoting conditions of stability and well-being. They 
will seek to eliminate conflict in their international economic policies and will 
encourage economic collaboration between any or all of them. 

Art. j. In order more effectively to achieve the ol)jecrives of this treaty, the par¬ 
ties, separately and jointly, b> means of continuous and clTective self-help and 
mutual aid, will maintain and develop their individual and collective capacity to 
resist armed attack. 

Art. 4. The parties u ill consult together whenever, in the opinion of any of 
them, the territorial integrity, political independence or security of any of the 
parties is threatened. 

Art. 5. The parties agree that an armed attack against one or more of them in 
Europe or North America shall be considered an attack against them all; and con¬ 
sequently the)' agree that, if sucli an armed attack occurs, each of them, in exercise 
of the right of individual or collective self-defense recognized by Article 51 of the 
Charter of the United Nations, will assist the part)' or parties so attacked by taking 
forthwith, individually and in concert with the other parties, such action as it deems 
necessary, including the use of armed force, to restore and maintain the security 
of the North Atlantic area. 

Any such armed attack and all measures taken as a result thereof shall immedi¬ 
ately be reported to the Security Council. Such measures shall be terminated when 
the Security Council has taken the measures necessary to restore and maintain 
international peace and security. 

Art. 6. For the purpose of Article 5 an armed attack on one or more of the par¬ 
ties is deemed to include an armed attack on the territory of any of the parties in 
Europe or North America, on the Algerian Departments of France, on the occupa¬ 
tion forces of any party in Europe, on the islands under the jurisdiction of any 
party in the North Atlantic area north of the I'ropic of Cancer or on the vessels 
or aircraft in this area of any of the parties. 

Art. 7. This treaty does not affect, and shall not be interpreted as affecting, in 
any way the rights and obligations under the Charter of the parties which are mem- 

Signed at Washington, April 4, 1949, by Belgium, Canada, Denmark, I'*ranee, Iceland, Italy, 
Luxembourg, The Netherlands, Norway, Portugal, United Kingdom, and United States. In force 
August 24, 1949. Greece and Turkey subscciuently became parties pursuant to Article 10. 
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hers of rhe United Nations, or the primary responsibility of the Security Council 
for the maintenance of international peace and security. 

An, 9. The parties hereby establish a council, on which each of them shall be 
represented, to consider matters concerning the implementation of this treaty. . . . 
1 he council shall set up such subsidiary bodies as may be necessary.... 

Art, 10, 1 he parties may, by unanimous agreement, invite any other European 
state in a position to further the principles of this treaty and to contribute to the 
security of the North Atlantic area to accede to this treaty.. .. 

Art, 11, I his treaty shall be ratified and its provisions carried out by the par¬ 
ties in accordance w ith their respective constitutional processes. The instruments 
of ratification shall be deposited as soon as possible with the Government of the 
United States of America, w hich will notify all the other signatories of each de¬ 
posit. 'I'he treaty shall enter into force between the states which have ratified it 
as sofui as the ratifications of Belgium, Canada, France, Luxemliourg, the Nether¬ 
lands. the United Kingdom and the United Stares, shall have been deposited and 
shall come into effect w ith re.spect to other states on rhe date of the deposit of their 
ratifications.*^ 


Note 

On March 31, 1949 the Soviet CJovernniciu sent a formal memorandum to the seven 
sponsoring Ciovernments, prritcsring the alleged illegality of the Pact, “both as regards 
rhe aggressive aims of this treaty and the tact that the North Atlantic treaty contradicts 
the principles and aims of the I'nited Nations organization and the commitments which 
the (jovernnients of the United States of Anierica, Great Britain and France have as¬ 
sumed under other treaties ami agreements." •'*- In this memorandum the Soviet (Gov¬ 
ernment said in part: 

Such great p<»\vers as the I nited States, (ircat Britain and France are panics to the 
North Atlantic Treaty. 

Thus the treaty is not directed either against the United Stares of America, Great 
Britain, or France. 

Of the great powers only the Soviet Union is excluded from among the parties to 
this treaty, which can be explaineil only liy the fact that this treaty is directed against 
rhe Soviet Union. . . . 

'Fo justify the ctmclusion of the North .Atlantic Treaty, references are being made 
to the fact that the Soviet Union has defensive treaties with the countries of peoples’ 
democracy. These references, however, arc utterly untenable. 

All the treaties of the Soviet Union on friendship and mutual assistance with the 
countries of peoples’ democracy arc of a bilateral nature, and they arc directed solely 

On this treatj', and its general relati(»n to international law and the U.N, Charter, sec Aehc- 
son, 20 Dept, of State Bull. 384 (PW); Salvin, International Conciliation pamphlet no. 4^1 
M94‘>); U.S. Senate, C<»niiTi. on For. Rcl., HcarivRS on North Atlantic Treaty, April 27-Alay 
18, 1949, 81st (Gong. 1st scss.. Sen. I acc. Kept. 8, 81st Cong., 1st sess. (1949); lleindcl. Kaliiarvi, 
and Wilcox, “ The North Atlantic Freaty in the U.S. Senate,” 4.3 Am. J. IntH I„ 633 (1949); 
Kirk, “l‘he Atlantic Pact and Inicrnati«»n.il Security," 2 Im. Ory'an. 239; Bcckctt, I'he North 
Atlantic I'reaty, The Brussels Treaty, and the Charter of the United Nations (1950); Franklin, 
“An k'xaniinarion of the Fcgaliry of the North Atlantic I'rcaty,” 9 La'wyers Guild Rei\ 36 
(1949); Schick, “ Fhc Atlantic Freaty and the Pnihicni of Peace,” 62 Juridical Review 26 (1950) ; 
23 Academy of Political SriencCy Procecdini^s, no. 3 (1949). 

*2 Sec U.S. Senate, I*or. Rcl. Coinin., 8lsr Cong., 1st scss.. Documents Relatinj^ to the North 
Atlantic Treaty^ p. 112 (1949), reprinting text of incniorandiim from U.S.S.R. Information Bul¬ 
letin^ April 8, 1949, and from New York Times^ April 1, 1949. 
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against the possible repetition of German aggression, of which danger no single 
peace-loving state can be unaware. . . . 

In contradiction to this, the N(»rth Atlantic Treaty is not a bilateral, but a nmlti- 
latcral treaty, which creates a closed grouping of states and, what is particularly 
iinj>ortant, absolutely ignores the possibility of a repetition of German aggression, 
not having consequently as its aim the prevention of a new German aggression. 

And inasmuch as of the great powers which comprised the anti-Hitlerite coa¬ 
lition only the U.S.S.R. is not a party to this treaty, the North Atlantic Treaty must 
l)e regarded as a treaty directed against one of the chief Allies of the United States, 
Cjircat Britain and France in the late war, against the U.S.S.R. . . . 

At the same time one cannot but sec the groundlessness of the anti-Soviet motives 
of the North Atlantic Treaty, inasmuch as it is known to all that the Soviet Union 
does not intend to attack anyone and in no way threatens the llnired States of Amer¬ 
ica, Great Britain or the other parties to the treaty. . . . 

Parties to the North Atlantic Treaty maintain rliat this treaty allegedly represents 
a regional arrangement envisaged by Article 52 of the United Nations Charter. But 
such references arc utterly groundless and untenable. There can be no question 
whats(»evcr of any regional character of this treaty inasmuch as the union ])rovidcd 
for by this trear> embraces stares located in b(»rh hemispheres of the globe and has 
not as its aim settlement of any regional issues. 

'Fliis is also confirmed by the fact . . . that states w hich are n(»t members of the 
Uniteil Nations organization (Italy and Portugal) are being drawn into participa¬ 
tion in the North Atlantic I'reaty tluuigh Article 52 of the United Nations (.'barter 
has in view conclusion of regional arrangements only among members of the United 
Nations organization. 

Nor can establishment of a North Atlantic grouping of states be justified by the 
right of each member of the United Nations to an individual or collective self- 
defense in conformity irh Article 51 of the (Charter. Suffice it to say such a right 
under the Charter of the United Nations can arise only in case of an armed attack 
against a mcmhcT of the organization; yet as is know n to all neither the United States 
of America, Britain, France nor other parties to the pact are threatened by any 
armed attack. . . . 

No one can deny that the Ncfirh Atlantic Treaty and, first and foremost, Article 
5 of this treat)' directly contriulicts the (Charter of the Uniteil Nations organization, 
rile text of .Article 53 of the ("harrer which speaks of enforcement actions under 
regional arrangements, states directly that “no enforcement action shall be taken 
under regional arrangements or by regional agencies w ithout the authorization of 
the Security Council,” with the exception of special measures provided with regard 
to former enemy states. This notw ithstanding Article 5 of the North Atlantic pact 
eiuisages employment of armed force by the parties to the treaty without any 
authorization of the Security Council. 

'Ffuis, even if the North Atlantic Treaty wx*re to he considered a regional arrange¬ 
ment, Article 5 of this treaty is incompatihic with the l.:niied Nations (charter. 

In a statement issued April 2, 1949 by the tw'clvc foreign ministers signing the treaty, 
the view of the Soviet (jovernment was rejected, the statement sav ing: “1'he text of the 
treaty itself is the best answer to such misrepresentations an<l allegations. The text 
makes clear the completely defensive nature of this pact, its conformity wdth both the 
spirit and the letter of the (charter of the United Nations, and also the fact that the pact 
is not directed against any nation or group of nations, hut only against armed aggression.” 
(20 /)£7)/. of State. Bull. 457). 

Replying n> Soviet charges regarding the North Atlantic Pact, Ainhassador Austin 
said (»n behalf of the United Stares in the General Assembly, April 14, 1949: 

There is one tiling and one thing only which this treaty is against—it is against 
aggression or the threat of aggression, how'ever these may manifest themselves. 
But its positive emphasis is on peace and on the means of best assuring peace. . . . 
The treaty fits squarely within the framework of the Charter and is designed to 
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ccxirdinatc the exercise of the right of self-defense specifically recognized in article 
51 of the Charter. I'he United States has, as is well known, already entered into a 
similar collective defense arrangement with the other American republics as part 
of the rcorgani/ation of the Inter-American sy stem tr) bring it within the framework 
of the United Nations Charter. 

riic treat)' has come into existence because there is a real need for it in the world 
today. It is a formal acknowledgement of the ropearcdl)' dcnK»nstrared fact that the 
nations on both sides of the North Atlantic have a natural community of interest 
and of democratic ideals. . . . 

File paramount authority of the Security Council of the United Nations in en¬ 
forcement action is clearly recognized. At the same time, the treaty is based on 
the inherent right, recognized in Article 51 of the Charter, of collective self-defense 
against armed attack pending the time when the Security Council has taken the 
measures necessary to maintain international peace and security. . . . 

Article 5 establishes the principle that an armed attack against one or more of the 
parries in Europe or North America will be considered as an attack against all. 

1 his would bring into play measures of collective self-defense under Article 51 of 
the Charter, eacli parry to rake such action as it deems necessary, including use of 
armed force, in any given instance. Any such measures would be immediately re¬ 
ported to the Security Council and must be terminated when the Security Council 
has taken the measures necessary to restore and maintain international peace and 
security. . . . 

Articles 52 and 53 deal with enforcement action and not action for self-defense. 
I'hc former requires authorization from the Security Council; the latter does not. 
(20 Dept, of State Bull, 552.) 

A Department of State memorandum on ‘‘Participation in the North Atlantic Treaty 
of States Nor Members of the United Nations” says t»f the right of self-defense in inter¬ 
national law: “Anicle 51 refers, by its language, only to states which arc members of 
the l-nited Nacituis. However, it is clear that the right of individual and collective self- 
deteiise preserved to member states by article 51 was not created by the Charter. The 
right existed in internarional law before the Charter, available to all states. Article 51 
made clear that it continued, under the C'hartcr, to be available to member states, sub¬ 
ject to certain limitations. Naturally this riglit of self-defense remains available to 
nonmembers,”®* 


Section C. When Is There “War”? 

Definition — Editorial Note. For most legal purposes. General Sherman’s 
famous monosyllabic description w ill not suffice. In United States General Orders 
100, April 24, 1863 (“Fieber’s Code”) is the definition: “Public war is a state of 
armed liosrility between sovereign nations or governments.” jMany definitions of 

North Atlantic Treaty, flcarhif^s before Senate Cotirmiiice on Farcii^ii Relations, Pt. I, 
at p. 102, 81st Cong., 1st scss. (1949). 

In addition to the North Atlantic 'Freaty, and numerous bilateral arrangements (with coun¬ 
tries such as Korea, Iran, Philif)i)ines, Yugoslavia, Pakistan, Australia, New Zealand, etc.-, sec, 
e.g., support provided in Mutual Defense Assistance Act of 1^49, 63 Stat, 714, 22 U.S.C.A. ch. 
20), the United States is a party to the hirer-American Tre.irx- of Reciprocal Assistance, opened 
for signature at Rio dc Janeiro Sept. 2, 1947, which entered into force l!)ec. 3, 1948, T,l,AS. 
1838, 62 Stat. 1681, 19 U,N,TS, 77. Sec also Freaty of I'.conoinic, Social and Cultural Collabo¬ 
ration and Collective Self-Defence, signed .it Brussels, which entered into force Aug, 25, 1948. 
19 UJSl. rS. 51. 

Kxaniples of USSR post-VVorld-War-lI treaties i»f “friendship, cooperation and mutual assist¬ 
ance” may be found in volume 48 U,NTS,; with Bulgaria p. 135, Finland p. 149, Hungary p. 
163, Mongolia p. 177, and Romania, p. 189. 

**•7 Moore, International Law 154. 
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war have been attempted, some emphasizing the factors of force and war-like acts, 
others the elements of a legal status, and yet others the intent of one or both parties 
to regard the struggle or hostilities as war.’*^* John Bassett Moore well pointed out 
that: 

Much confusion may be avoided by beating in mind the biet. that by the term war 
is meant not the mere employment of force, but the existence of the legal condition of 
things in which rights are or may be prosecuted by force, 'riius, if two nations declare 
war one against the other, war exists, though no force whatever may as yet have been 
employed. On the other Iiand, force may be employed by one nation against another, 
as in the case of reprisals, and yet no state of war may arise. In such a case there may 
be said to be an act of war, but no state of war. The distinction is of the first importance, 
since, from the moment when a state of war supervenes third parties become subject 
to the performance of the duties of neurraliry as well as to all the inconveniences that 
result from the exercise of belligerent rights. One of the most remarkable illustrations 
of the distinction here pointed out was the condition of things in China in 1900, when 
the armed forces of the allies marched to Peking and occupied ])arts of the country 
without any resultant stare of war.” 

Commencement of War — Editorial Note."" It is sometimes difficult and fre¬ 
quently important to fix, for various legal purposes, the exact moment when the 
legal status of war begins and when it ends. If there is a declaration of war (or of 
the existence of a .state of war), the status of war begins at the moment specified in 
such declaration; if none is specified, war begins upon communication of the 
declaration to the enemy. If there is no declaration, the state of war is regarded as 
commencing with the commission of the first act of force by a state with the inten¬ 
tion of making war, or w ith the first such act of force committed without intent 
to make w ar hut w hich is regarded as an act of war by the state against w'hicb it 
is directed. 'Fhus w'ar ma\' commence by formal declaration, or by ultimatum 
which is not complied with, or by acts of force which cither party regards as con- 
.sriruting war. 


Note 

Confusion may easily arise. I'nr example, in Savage v. Sim Life Ass. Co., 57 F. Supp. 
620 (W.D. La. 1944), and West v. Palmetto State Life his. Co., 202 S.C. 422, 25 S.E.2d 
475 (1943), the courts held that the state of war between the United States and Japan 
did not begin until the declaration of the existence of a state of w ar by the United States 
on December 8, 1941; while in Seiv York Life Ins. Co. v. Pevnion, 158 r.2d 260 (10th 
Cir. 1946) ■'''** the legal state <^f war was held to commence with the Japanese attack on 
Pearl Harbor on December 7, 1941.*'*’ Again, the struggle between Japan and China, 
begun in 1932 and renewed in 1937, does not appear to have been regarded by Japan, 
China, or third states as amounting to w'ar, prior to the Chinese declaration of the exist¬ 
ence of a state of w-ar on I)cceiMl)cr 9, 1941. Nevertheless, a British court held Japan 
and China to be at war in 1937, for purposes of a charter-party, K.K.K.K. of Kobe v. 
Bantham S.S. Co., [1939] 2 K.B. 544. 

®®See Lagleton, “Attempt to Define War,” !nt. Conciliaiwn, no. 291 (1953); Groh, Rela¬ 
tivity of War and Peace (1949). 

®®7 Moore, International Law 153-154. 

®'*'See 3 Hyde, International Law 1693-1698 (2d ed., 1945); 6 Ilackworth, International I.aw 
166-170; 7 Moore, International Law 168-172. 

Commented on by Borchard, “When Did the War Begin?” 41 Ani. /. IntU L. 621 (1947); 
Case reprinted id. 680. 

®®Sec Woolscy, “War between the United States and the Axis Powers,” 36 Am. /. int'l L. 77 
(1942); Stowell, “Japan Attacks the United States,” id. 87. 
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Hague Convcnti(»n III of 1907, 36 Star. 2259, provides in Article I: “The Contracting 
Powers recognize that hostilities between themselves must not commence without pre¬ 
vious and explicit warning, in the form cither of a reasoned declaration of war or of an 
ultimatum with conditional declaration of war.” However, this rule has not been uni¬ 
formly ft)llowcd since 1907 even by the parties.®^ There appears to be little doubt that 
a legal state of war exists even though one or more of the belligerents may have violated 
this Convention. In 1906 Aloorc wrote: “It is universally admitted that a formal declara¬ 
tion is not necessary to constitute a state of war.” 

Termination of War — Editorial Note. The most usual means of termina¬ 
tion of war is the entry into force of a peace treaty between the belligerents. Mere 
cessation of hostilities, conclusion of an armistice, or the signing of a surrender 
such as that by Cermany on May 7 and 8, 1945, docs not bring about an end to 
the legal state of war.*'^' Complete subjugation of one belligerent by the other and 
the destruction of its existence as a state terminates a war. A cessation of hostilities, 
when accompanied by withdrawal of forces from enemy territory and a consider¬ 
able lapse of time, may ripen into a situation where both parties tacitly indicate 
that the war over. 


Note 

Regarding the termination of the state of war between Spain and Peru, Secretary of 
State Seward wrote to the Spanish Minister in Washington, July 22, 1868, that “It is cer¬ 
tain that the situation of peace may be restored by the long suspension of hostilities 
w'ithoiit a treaty of peace being made. History is full of such occurrences. What period 
of suspension of war is necessary to justify the presumption of the restoration of peace 
has never yet been settled, and must in every case be determined with reference to 
collateral facts and circumstances.” (7 Moore, International Lav? 336). 

After the failure of the United States to ratify the Treaty of X^crsailles, much discus¬ 
sion arose regarding the power of Congress unilaterally to terminate World War I as 
betw een the United States and Ciermany. A Joint Resolution of July 2, 1921 declared 
the state of war between the United States, and the German and Austro-Hungarian 
Governments to be at an end. 42 Star. 105. However, this action was followed by a 
treaty between the United States and Gennanv', effective November II, 1921, which 
treaty indicated that the w ar between these States fiad ended July 2, 1921. 42 Stat. 1939.®® 

®**Sce Hyde and llackwortli, nt. 57 supra. 

®> 7 Moore, International Law 171. 

®- Sec Ludcckc v. Watkins, 355 U.S. 160 (1948), in wliich Frankfurter, J., said for the Court: 
“ ‘'I'he state of war’ may be terminated by treaty or legislation or Presidential proclamation. 
Whatever the mode, its termination is a political act. . . . The political branch of the Govern¬ 
ment has not brought the war with Germany to an end- The Court would he assuming 

the functions of the political agencies of the Government to yield to the suggestion that the 
unconditional surrender of Germany and the disintegration of the Nazi Reich have left Ger¬ 
many without a government capable of negotiating a treaty of peace.” See also Zenso Arakaw^a 
V. Clark, 79 F. Supp. 468 (E.D. Pa. 1947). 

However for some domestic purposes “w^ar” may be regarded as terminated prior to its 
tennination internationally. See Joint Resolution of July 25, 1947, “To Terminate Certain 
I'mergency and War Powers,” 61 Stat. 449, 451; Presidential Proclamation 2714, Dec. 31, 1946, 
“Cessation of Hostilities in W^orld War II,” 12 Fed. Rej^. 1 (1947); Temiination of War Con¬ 
trols^ Report Prepared by Department of Justice, Sen. Doc. 42, 80th Cong., 1st scss. (1947); 
Note, “Judicial Determination of the F.nd of War,” 47 Col. I.. Rev. 255 (1947); Bodkin, “Ter¬ 
mination of the War for the Purpose of Contracts and Wills,” 15 The Solicitor 155 (1946). For 
example, see Stinson v. N.Y. Life Ins. Co. 167 F.2d 255 (D.C. Cir. 1948), construing the words 
“engaged in war” in an insurance policy not to apply to a United States army officer acci¬ 
dentally killed in France in October, 1945. 

See 6 Hackworth, International Law 428-456; Hudson, “Duration of the War between the 
United States and Germany,” 59 Harv. L. Kev. 1020 (1926). 
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The legal state of war between the United States and its enemies during World War 11 
was brought to an end by the entry into force of treaties of peace with Italy', Bulgaria, 
Hllnga^>^ Rumania, and Japan As for CJerniany, House Joint Resolution 289, ap¬ 
proved by the President on October 19, 1951, provided that: “the state of war declared 
to exist between the United States and the Government of Germany by the joint reso¬ 
lution of Congress approved December 11, 1941, is hereby terminated and such termina¬ 
tion shall take effect on the date of enactment of this resolution.” On October 24, 
1951 President Truman issued a Proclamation referring to the joint resolution and pro¬ 
claiming that the state of war between the United States and CJermany terminated Octo¬ 
ber 19, 1951. In the course of this Proclamation lie said: “it has been and continues to be 
the policy of the l-nited States to bring about the conclusion of a treaty of peace with 
the government of a united and free Germany, bur efforts to that end have been frus¬ 
trated and made impossible for the time being l>y the j>ulicy of the Soviet Government; 
... it has nevertheless been considered desirable to bring tlie existing state of war with 
Germany to a close and to remove Germany fn»in its present enemy status, thus elimi¬ 
nating certain disabilities affecting German nationals; and . . . the rights, privileges, and 
status of the United States and other occupation powers in Germany, and the rights 
and privileges of the United States and its nationals to which it or they have become 
entitled as a result of the war, as well as the right to exercise or enforce the same, derive 
from the conquest of Germany and the assumption of supreme authority by the Allies 
and arc not affected by the termination of the state of war. . . 

Under the Convention on Relations Between the United Stares, United Kingdom, 
France and the Federal Republic of Gennany, signed Alay 26, 1952 *^'^ it is agreed that 
“The Federal Republic shall liave full autliority (»ver its internal and external affairs, 
except as provided in the present Convention”; that “The Three Powers retain, in view 
of the international situation, the riglits, heretofore exercised or held by them, relating 
to (a) the stationing of armed forces in Germany and the protection of their security, 
(b) Berlin, and (c) Germany as a whole, including the unification of Germany and a 
peace settlement”; and that “The Three Pow’crs and the Federal Republic are agreed 
that an essential aim of rlicir ci)mmon policy is a peace settlement of the whole of Ger¬ 
many, freely negotiated bctw-ccn Germany and her former enemies, w'hich should lay 
the foundation for a lasting peace.” 


Section D. Legal Effects of War 

7'he outbreak of w'ar norinnlly puts an end to every relationship between the 


®'*For the treaties w'irli Iraly, Rumania, Bulgaria and lliingarv, which enrerod into force 
Sept. 15, 1947, see T.I.A.S. 1648-1651; 61 Star. 1245, 1757. 1915, 2065. For the treaty with Japan, 
w^hich entered into force April 28, 1952, see 25 Dept, of State Bttlletm H9 (1951); 26 I hid. 687 
(1952). 

®5Tcxt at 50 U.S.C.A., App. p. xx. The Resolution preu'ided that any property or interest 
w'hich w as subject to vesting or sei/ure under the Trading Witli the F.nemy Act prior to Jan. 
1, 1947, or which has been vested or seized under tliat Act, should continue to he subject to 
the provisions thereof as if the Resolution had not been adopted. 

16 Fed. Key:. 10915 (1951); text alsfi at 50 U.S.C.A., App. xx-xxi. 

Senate Executive Q and R, 82d Cong., 2d scs.s. The Convention was accompanied l>y 
three “related Conventi<»ns” dealing w'irh (1) Rights and Obligations of Foreign Forces and 
Their Members in the Federal Republic of Germany, (2) F^inance, and (3) Settlement of 
Matters Arising out of the War and the Occupation, as w'cll as certain annexes, the provisions 
of which cover many matters often dealt with in treaties of peace. The Report of the Senate 
Committee on Foreign Relations on the Convention, dated June 28, 1952, says ar p. 10: “'The 
committee wishes to point out that the agreements under consideration do not constitute a 

final peace treaty in tlic normal meaning of tliar term_ Ir has not been possible, liowevcr, to 

conclude a final treaty of peace with Germany, largely because the Soviet Union has per¬ 
sistently refused ro agree to any reasonable terms for the unification of Germany. As a result, 
there has been no unified governnicnr for Germany wliieh could enter into a peace treaty.” 

®®Thc effect of w'ar upon treaties has been discussed, pp. 147-156, unpra. Subsequent sections 



FORCE AND WAR 


593 


opposing belligercnis, or persons subject to their jurisiliction, which depends upon 
a condition of friendly relations and uninterruj)red coinniunications. Diplomatic 
and consular relations, if lujt previously tcrniinared, arc severed, and the protec¬ 
tion of the interests of each belligerent within the territory of its enemy are en¬ 
trusted to the representatives of some neutral statc.^-^ 

Much municipal legislation conies into play or is altered in effect when there 
arises a .state of war in which the nation is a lielligerent. In the United States, e.g., 
much executive cnal)ling legislation depends upon the existence of a state of war."^® 
1 he status of enemy alien individuals and companies, and relations involving 
such persons, are immediately affected. In the absence of treaty provisions, there 
is some doubt whether enemy aliens who are not of importance to the enemy for 
military purposes should be given a time within which to depart. In practice, such 
persons may apparently be “apprehended, restrained, secured and removed” with¬ 
out violation of international lavv.^* “Persons” generally may^ be subjected to re¬ 
strictions as ro departure from and entry intr) tlie United States, “When the United 
States is at war ... or as to aliens whenever there exists a state of war between, or 
among, tw'o or more states, and the President shall find that the interests of the 
United States require” it, under 22 U.S.C.A. § S 223-227; communication with the 
outside world mav he censored under similar circumstances, 50 U.S.C.A., App., 

All forms of trade and communication with persons in enemy or enemy-occu¬ 
pied territory are usiiall\ suspended by srarute or executive action, unless speci- 

of this 4‘haj)icr will dt-iil wiih eoruiiier of hostilities, problems of military occupation, and rela- 
rions between bellitreretits and neutr.ils. State responsibilirs arising out of war has been dealt 
with elsewlicrc (p|). 518 527 aul^ra). Alore controversial iriateriaLs on individual responsibilities 
f«jr acts leading to and c(MiC!erning the conduc t of war are included under “VN'ar Crimes,” 
j)p. 631 651 mfra. 

On so-called “pacilic intercourse” between belligerents (truces, armistices, eic,)^ sec 7 Aloore, 
Dif^est of International Laiv § § 1157-1162 (1V06J: 6 Hackwortli, Digest of International Laiv 
415-422 (1943); 3 Hyde, Jntcniathnal Laio 1773 (2d eib, 1945); 2 Oppcnlieim's International 
LaWj cli. V (Laiitcrpachrs’s 6rli cd., 1940). 

Regarding the subicct-niatter inenrioned in the present section, sec generally 6 Hackworth, 
op, rit., 199-253, 314-384; 3 ll\ de, op, cir., loVV-1722; 2 Oppcniiciiii, op, cit., § § 97-I02b; AlcNair, 
Legal Effects of War C3d cd., 1948). 

Franklin, Vrotcaion of Foreign Interests (1946). 
the First War Powers Act, J941, 50 U.S.C.A., App. §621 (rime limit— ‘remain in 
force during the continuance of the present war and for six months after the terndnatioii of 
the war, or until such earlier time as the Congress b>' concurrent resolution or the President 
may designate”); cf. Second War Powers Act, 1942, 50 U.S.C.A., App. §645. See provisions 
for “time of war” authorizing the President to procure sliips and material, “modify or cancel 
any cxi.sring comract i<»r the building, production of ships or w ar material,” and commandeer 
factories, 50 U.S.C.A. § 22; chapter on expl«)sivcs w be effective during “war or national 
emergency,” 50 U.S.C.A. § 142; and restrictions on shipping facilities, 23 U.S.C.A. § § 835 
et seq. Generally, see E. S. Corwin, Total War ami the Constitution (1947); C. L. Rossirer, 
Constitutional Dictatorship, chaps. 16, 18 (1948). 

71 See 50 U.S.C.A. §§21- 24; see also alien registration provisions in 8 U.S.C.A. ch. 7. For 
Pre.sidcntial Proclamations 2325-2327, pursuan^o 50 U.S.C.A. § § 22-24, on Dec. 8, 1941 con¬ 
cerning “Conduct to be Observed by Alien Ifjicniies” (Japanese, German and Italian), see 6 
Fed. Reg. 6321, 6323, 6324 (1941); and for subsequent developments as to the Japanese, see 
E. V. Rostow, “The Japanese American Cases—A Disaster,” 54 Vale L. ). 489 (1945). Gen¬ 
erally on historical development, .see Butler and Alaccoby, Development of International Ltnv, 
chap. 4 (1923); j. W. Garner, International Law and the World War, vol. I, chaps. 3 & 5 (1920). 

72 In addition to usual “war, invasion or insurrection” crises, note the effect of the newer 
“internal security emergency” on emergency detention of suspected security risks in the Emer¬ 
gency Detention Act of 1950, 50 U.S.C.A. § § 811-826. 
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ficaJly licensed.^® In view of the prohibition of intercourse with enemy or cncniy- 
f)ccupied territory, the niunicipul law of most nations regards war as al)rogating 
contracts between parties separated by the line of war when the normal perform¬ 
ance of such contracts would call for communications ‘‘across the line of war.^'* 
As for standing in court, resident enemy aliens arc usually permitted to bring 
suit as plaintiffs, l)iit nonresident enemy aliens (or indeed all persons present in 
enemy territory) arc frecjuenrly denied access to the courts as parties plaintiff. 
The provisions of Article 23(h) of the Hague Regulations on l.and Warfare of 
1907 ,^® to the effect that “it is especially forbidden ... to declare abolished, sus¬ 
pended, or inadmissible in a Court of law the rights and actions of the nationals of 
the hostile party,” have in practice been deemed confined to the action of armies in 
the field, although some states believed that this sought to abolish any municipal 
rule against suits by alien enemies in time of war.'^ Section 7(b) of the United 
States Trading with the Kiiemy Act provides that “Nothing in this Act shall be 
deemed to authorize the prosecution of any suit or acticni at law or in e(|iiity in an> 
court within tlie United Stares by an enemy or all\' of enemy prior to the end of the 
war, except as provided in section ten hereof 1 relating to patents, trademarks and 
copyrights]: Provided, hoivevcr, that an enemy or ally of enemy licensed to do 
business under this Act may prosecute and maintain any such suit or action so far 
as the same arises solely out of the business transacted within the United States 
under such license and so long as such license remains in full force and effect: A//d 
provided ftmhcr, that an enemy or ally of enemy may defend by counsel any suit 
in ec|uity or action at law which ma)' be brought against him.” Alien enemies are 
generally accorded the right to defend when sued.'** At least when alien enemies 
may not sue, war is held to toll the statute of limitations.’^^* 

^3See U.S. Trading with the Kncniy Act, 50 U.S.C.A., Ap[>ciidix, l-s (Act 
with subsequent amendments); Doiiikc, Tradin}* •ivith the Enci/iy in World War U (UMS), 6 
Hackworth, Digest of International Law 314 (1943). 

See general references in footnote 60, supra; and alsr) 6 Hackworth, Digest of International 
Law 342 (1943); 3 Wyde^ Intcrnatiotial l,aw 1706-1712 (2d cd., 1945;; Webber, i'.ffert of \\\n 
on Contracts (2d cd., 1946); Rogers, Ljfcct of IWir on (Contract (194ti»; Kronstciii, "'Lffert oj 
War on Long-l erm Contracts'' 35 Oeo, L. /. 429 (1947). On related topic, see Drosr, Con¬ 
tracts and Peace Treaties (1948); VVoIlT, Pre-War Contracts in Peace Ireatics (1946). 

75 See, generally, 7 Moore, Digest of International Law 253; 6 I lack worth, Digest of litter na¬ 
tional Law 358*379; 3 Hyde, International Law 1712 (2d cd., 1945); Domkc, “ Irading with the 
tnemy in World War II,” chaps. 15-16 (1943); Battle, “Lnemy Litigants in Our Courts,” 28 k'.i. 
L. Rev. 429 (1942); Mayper, “Status of Liiemics in United States (Joiirts and Arbitration Pro¬ 
ceedings,” 6 Arb. J. 175 (1942); Garner, “Treatment of Lncmy Aliens,” H Atn. f. Int'l !.. 22 
(1919); McNair, “Procedural Capacity of Alien I.’nemics,” 58 L.Q. Rev. 191 and 219 (1942); 
ibid., “Alien Lnciiiy Litigancs,” 31 L.Q. Rcz\ 154 (1915) and 34 L.Q. Rcz\ 134 (1918). 

Among the typical cases sec, e.g., Wilcox v. Henry, 1 Dali. 69 (Pa., 1782); Posselt v. D’Lspanl, 
87 N.J. Eq. 571, 100 Atl. 893 (1917) ; Fritz Schulz Jr. Co. v. Raimes & Co., 100 Misc. 697, 166 
N.Y.S. 567 (1917); Porter v. Freudenberg, [1915] 1 K.B. 857; SchalTcnius v. Goldberg, 11916J 
I K.B. 284. 

In Ex parte Colonna, 3J4 U.S. 510 (1942) the Supreme Court denied standing to the Italian 
Ambassador to petition for writs of prohibition and mandamus concerning tlie dctcnti<in here 
of an Italian vessel and cargo of oil; some of the dicta in the case must be used with care. CJon- 
trast the grant of mandamu.s to “friendly” alien enemy in Ex parte Kawato, 317 U.S. 69 (1942). 
ShfTtly before the end of the state of war with Japan, the Japanese Government was permitted 
to sue as a matter of “comity,” though suit was conimcnced before the signature or ratilication 
of the peace treaty: Japanese Government v. Commercial Cas. Ins. Co., 101 I'. Su[)p. 243 
(S.D.N.Y. 1951). Is habeas corpus, tliough a separate civil proceeding, to be regarded as a 
defense and so open to enemy aliens? Sec Ex parte Quirin, 317 U.S. 1, 25 (1942); In re Yama- 
shita, 327 U.S. 1, 9 (1946); cf. Johnson v. Eisentrager, 339 U.S. 763 (1950); and .sec generally 
D. E. Dayton, “A Critique of the Eisentrager Ca.se” 36 Cornell L.Q. 303, 326-330 (1951). 
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In sonic countries and some eases these results arc deemed to be the direct con¬ 
sequence of war, under rules of international law. Elsewhere, the legal analysis is 
that these matters are determined by the municipal law of each belligerent, interna¬ 
tional law permitting states to adopt war-time measures with respect to private 
rights and interests which in time of peace might be considered violations of in¬ 
ternational law. 


Ivncviy property 


BROWN V. UNITED STATES 
United States Supreme Court, 18H. 8 Cranch 110 

[During the War of 1812 timber belonging to a British company was unloaded 
from an American vessel, part of it being stored on a wharf and the rest lying on 
the mud of a salt-water creek. The Circuit Court for Massachusetts condemned 
the property, which was seized as enemy property about a year after unloading. 
Appeal was taken to the Supreme Court.] 

AIarshai.l, C. J-the Court cannot perceive any solid distinction, so far as 

respects confiscation, between this property and other British property found on 
land at the commencement of hostilities.... 

... T hat war gi\'cs to the sovereign full right to take the persons and confiscate 
il\e property of the enem\', wherever found, is conceded. The mitigations of this 
rigid rule, which the humane and wise policy of modern times has introduced into 
practice, will more or less affect the exercise of this right, but cannot impair the 
right itself. I hat remains undiniinished, and w hen the sm ereign authority shall 
c'huse to bring it into operation, the judicial department must give effect to its 
will. But until that will shall be expressed, no power of condemnation can exist 
in the Cemrt_ 

The universal practice of forbearing to seize and confiscate debts and credits, 
the principle universally received, that the right to them revives on the restoration 
of peace, would seem to prove that war is not an absolute confiscation of this 
property, but simply confers the right of confiscation. 

Star. 2277; see p. 605 hifra. 

See 6 I larkwtirtli. Dtiicst of Inicrnational Lirj?, 364 365 (1943); 3 Hyde, Inter national Law 
1714, n. 7 (2cl ed., 1945). 

'«4() Slat. 411, 417; 50 U.S.C.A. App. S 7(b). 

^‘*See, AlcX'eiiili v. United States, II Wall. 259 (U.S. 1S70); Robinson v. Continental 
Ins. Co. 119151 I K.B. 155; Note, “The Enemy Alien as Oefendant,” 4> CoL L. Rev. 1050 (1947). 
As to stay of proceedings, sec Watts, Watrs & Co. v, Unionc Ausrriaca di Naviga/Jonc, 249 
U.S. 9, 22-23 (1918). 

««Scc I langer v. Abbott, 73 U.S. 532 (1867); Siplyak v. Davis, 276 Pa. 49, 119 Atl. 745 (1923); 
Osbourne v. United States, 164 E.2d 767 (2d Cir. 1947); I'rabiirr v. N.X., ('. & St. I.. R. Co., 84 
E. Supp. 460 (W.D. Pa. 1949 ); Peters v, McKay, 238 P.2d 225 (Ore., 1951). 

Iiuercsring problems iir.i\' arise as to lolling Icgislarion; see, c.g.. Acts, Rccornmcndaricms and 
Siiidy relating t<» Delinition of the Period of Tolling of Sianires of Limitation upon Causes 
nf Action Arising in l iiemy ('oiintrics or Ivncmy Occupied Eerritory and to lolling of the 
Statures <»f Limitation b\' Reason of the Disability to Sue of Alien Enemy Subjects and Citi¬ 
zens, New York Law Reinsion Rept.^ Leg. Doc. 65 (L) (1949); Note, “Power of the 

New York Legislature to Revive a Cause of Action Barred by a Statute of Limitations,” 36 
Cornell /-.(?. 589 (1951). 
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Between debts contracted under the faith of laws, and property acquired in the 
course of trade, on the faith of the same laws, reason draws no distinction; and, 
although, in practice, vessels with their cargoes, found in port at the declaration 
of war, may have been seized,it is not believed that modern usage would sanction 
the seizure of the goods of an enemy on land, which were acquired in peace in 
the course of trade. Such a proceeding is rare, and would be deemed a harsh exer¬ 
cise of the rights of war.... 

The modem rule then would seem to be, that tangible property belonging to 
to an enemy and found in the country at the commencement of war, ought not 
to be immediately confiscated; and in almost every commercial treaty an article 
is inserted stipulating for the right to withdraw such property- 

The proposition that a declaration of war docs not, in itself, enact a confiscation 
of the property of the enemy within the tcrritor\' of the belligerent, is believed to 
be entirely free from doubt.... 

That reprisals may be made on enemy property found within the United States 
at the declaration of war, if such be the will of the nation, has been admitted; but 
it is not admitted that, in the declaration of war, the nation has expressed its will 
to that effect. 

[Rei^ersed] 


Note 

In earlier times it appears to have been the rule that enemy j>ropcrty, both public and 
private, might be seized and confiscated by a state in time of war, whether that prop¬ 
erty be found on land or at sea. This view was echoed by Chase, J., when he said in 
Ware Hyltoriy 3 Dali. 199, 226 (U.S. 1796): “It appears to me that every nation at war 
with another is justifiable by the gcricral and strict law of nations, to .seize and confiscate 
all moveable property of its enemy, (of any kind or nariirc whatsoever) wherever 
found, whether within its own rerrirory, or not.” 1 races of this view remain in Mar¬ 
shall's opinion in Broum v. United States, while it forms the basis of Justice Story’s dis.sent 
in that case. It may be observed that later Marshall, in <liscussing the treaty of 1819 with 
Spain, said by way of dictum: ‘it may not he unworthy of remark, that it is very un¬ 
usual, even in cases of conijucsr, for the conqueror to do more than displace the sover¬ 
eign and assume dominion over the country. The modern usage of nations, which has 
become law, would be violated; that sense of justice and right wdiich is acknowledged 
and felt by the whole civilized world would be outraged, if private property should be 
generally confiscated, and private rights annulled.” United States v. Verchewan, 1 
Peters 51, 86-87 (U.S. I833).«-’* 

During the period hctu cen the Napoleonic Wars and World War I the general prac¬ 
tice of nations gave ri.se to the idea that cu.sromary international law forbade the confis¬ 
cation of enemy private prfipcrty on land, though enemy government-owned property 
might be taken; measures of .sequestration and control for the duration of the war were 
not considered improper.^^ As Prof. Borchard wriitc in 1924, “Probably no rule of 

« Many treaties have provided “day of grace” for tfic departure of enemy merchant vessels 
on the outbreak of war, inchuling Hague Convention VI of 1907 (to which the United States 
did not become a party). Sec, generally, 6 I Kickworth, /)/.ireA7 o\ himvatioval lau\ S 602 and 
authorities there cited; 7 Moore, Digest of hiterruviorid l.aiv, & 1196. 

Story, J., delivered a dissenting opinion, joined in by one orlier justice. 

Regarding Marshall’s views, see 7 Moore, Digest o) hiunimoval f.inv 110. 

®^ Enemy property at sea remained generally liable to capture and condemnation as pri/e. 
unless carried on neutral vessels. Sec 7 Mf)orc, Dii^cst of Imervauonal Law 398 ei setj,; U 
Hackworth, Digest of Imcmatiortal Law 576-605; J. \V. Garner, Prize Law During the World 
War, ch. viii (1927). 
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international law was regarded in 19J4 as iiHirc firmly established than the rule that 
private property within the jurisdiction belonging to citizens of the enemy state is in¬ 
violable. The rule was not adopted in any sudden burst of hunianitarian sentiment, but 
was the result of an evolution of centuries. It rests upon a sound development in political 
and legal theory which was deemed natural and inciilental to the evolution of modern 
civilization, namely, a conviction as to the essential distinction bettveen private property 
and public property, between enemy-owned private pr(»pcrty in one’s own jurisdiction 
and in enemy tcrritor>% and between non-cornbatants and combatants, accompanied b\* 
the growing realization that the practice of confiscation was reciprocally iiiuviscU' de¬ 
structive and inconsistent with economic common sense.” 

'fhe same author wrote in 192S thhr “the practice f»f the United States, as evidenced in 
Acts of Congress, treaties of the L-nired States, Kxecutixe declarations and the uniform 
abstention from confiscatirm, notwithstanding occasional dicta of the courts as to the 
supposed privilege conferred hy international law, sustains the view that there was in 
the United States, prior to 1914, an ‘established usage of cxeinpring the property of non¬ 
resident enemies from confiscation.’ ” 

Shortly before the entry' of the United Stares into World \V:ir 1, the Department 
of State announeed: “It having been reported to him that there is anxiety in sf)nie quar¬ 
ters on the part of persons residing in this country who arc the subicers of foreign 
states lest their bank deposits or other property should be seized in the event of war 
between the United States and a fr)rcign nation, the President authr»ri/es the statement 
that all such fears are entirely unfounded. The Clovernincnr of the I’nited States will 
in no circumstances take advantage of a state f»f war to take possession of property to 
which inrcrnaticmal understandings and the .recognized law of the land give it no just 
claim or title. It will scrupulously respect all private rights alike of its own citizens and 
of the subiecis of foreign stares.”®’^ 

In the course of his opinion appnn ing condemnation of enemy property at sea on a 
British vessel, l.ord Parker said: “AMtatever may have been the case in earlier rimes, no 
<mc will now contend tliar the private property of enem\' subiecis found within the 
realm at the coininenccmenr of a war can be seized and appropriated by the Oown.” 
The Roumaimv^ [1916) 1 \.C. 124, 135. Similarly Lord Finlay said in Stercnsoii 

& Sons, Ltd. V, Akticvi^csclhchaft iiir (.artomhi\!,v}h!ndiistrii\ fl9iH] \.C. 239, 244: 
‘it is not the law of this eiuintry' that the property of enem\’ siibiecls is confiscated. 
Until the restoration of peace the enemy can, of course, make no c:laiin to have ir 
delivered to him, but when peaev is restored he is considered as entitled to liis propcrt\’ 
with any fruits which ir may have borne in the meantime.” 


UNIiED STATES TRADING WITH THE ENEAIV ACT', OCT. 6, 1917 
40 Star. 411; 50 U.S.C.A., Appendix, 1 rf scif, 

S 2. I'hc word “enemy,” as ii.scd herein, shall he deemed to mean, for the pur¬ 
poses of such trading and of this Act — 

(a) Any individual, partnership, or other body' of individuals, of any' national- 

Borchard, “Enemy Private Property,” 18 4-17//. /. Jm'l L. 523 (1924). Oiu)teil with per¬ 
mission of Armrican Journal of Inf I Law. 

^**Borchard, “Treatment of Knemy Private PropeiT>' in the United States before the World 
War,” 22 Afn. /. Inf I L. 636, 641 (1928), commenting upon and differing from eonrrarx* con¬ 
clusions reached in Edgar Turlington, “Treatment of l''nemy Private Propertx' in the l-nited 
States before the World War,” ibid. 270, 291. Owoted witli permission of Aincrican Journal of 
Inf I Law. Borchard and otIuT writers taking the same view distinguish eonfiseatory statutes 
enacted during the American Civil War, largely because the (^mfcdcrate States wore treated 
as rebels rather tlian :ls an ordinary enemy stare; rcganling stieh statutes, see 7 Moore, 
of International Law, 290-306. 

Statement to the Press, Feb. 8, 1917, 1918 For. J^el. Supji. 2, p. 2 >6. 

** Distinguishing vesting of enemy property from confiscation, see In re I'erdinantl, |1921! 
1 Ch. 107. 
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ity, resident within the territory (including that occupied by the military and 
naval forces) of any nation with which the United States is at war, or resident 
outside the United States and doing business within such territory, and any cor¬ 
poration incorporated within sucli territory of any nation with which the United 
States is at w ar or incorporated within any countrj' other than the United States 
and doing business within such territory. 

(b) The government of any nation with w hich the United States is at war, or 

any political or municipal subdivision thereof, or any officer, official, agent, or 
agency thereof. • 

(c) Such other individuals, or body or class of individuals, as may be natives, 
citizens, or subjects of any nation with which the United States is at war, other 
than citizens of the United States, wherever resident or wherever doing business, 
as the President, if he shall find the safety of the United States or the successful 
prosecution of the w'ar shall so require, may, Iw proclamation, include within 
the term “enemy.” . . . 

§ 5. It shall be unlaw^ful — 

(a) For any person in the United States, except with the license of the President, 
granted to such person, or to the enemy, or ally of enemy, as provided in this Act, 
to trade, or attempt to trade, cither directly or indirectly, with, to, or from, or for, 
or on account of, or on behalf of, or for the benefit of, any other person, with 
knowledge or reasonable cause to l)elicvc that such person is an enemy or ally of 
enemy, or is conducting or taking part in such trade, directly or indirectly, for, 
or on account of, or on behalf of, or for the benefit of, an enemy or ally of 
enemy. . . . 

§ 7. (c) If the President shall so rc(|uire any money or other property including 
(but not thereby limiting the generality of the above) patents, copyrights, applica¬ 
tions therefor, and rights to apply for the same, trade marks, choses in action, and 
rights and claims of every character and description owing r)r belonging or held 
for, by, on account of, or on behalf of, or for the benefit of, an enemy or ally of 
enemy not holding a license granted by the President hereunder, which the Presi¬ 
dent after investigation shall determine is so owdng or so belongs or is so held, 
shall be conveyed, transferred, assigned, delivered, or paid over to the Alien Prop¬ 
erty (Custodian, or the same may lie seized by the Alien Property Custodian; and 
all property' thus acquired shall be held, administered and disposed of as elsewhere 
provided in this Act.”* ... 

^**§12 provided that the Custodian should be vested with “all of the powers of a eonunon- 
law trustee in respect of all property, other than money” which may be turned over to him; 
including the power of sale to the United States or lo American citizens, “at public sale t(» the 
highest bidder.” It also provided that “After the end of the war any claim of any enemy or 
ally of enemy to any money or other pr<»perty received and held by the alien pro|>eriy cus¬ 
todian or deposited in the United States Treasury, shall be settled as Congress shall direct.” 

§ 9(a) provided for the filing of claims or suits by “.\ny pcrs»>n nor an enemy or ally of enemy 
claiming any interest, right, or title in any money or otlier property” taken (»vcr by the Cus¬ 
todian; in case suit was instituted the property was nor to be disposeil tif by the C^iisrodian 
until judicial dcterniination of the iiiacter. 

Regarding the vesting of enemy property by the Alien Property faistodian under the 
Trading with the T.neiiiy Act during World War I, sec, i/z/cr aliay 6 llackw'orth, of 

Imemalional La'Wy ^ 571 (1943); A. G. Mays, Enntiy Erofwrty hi Awerka (1923). For illustra¬ 
tive cases involving the application of this statute during World War I, see Central Union 
'Trust Co. V. Garvan, 254 U.S. 554 (1921); Stochr v. Wallace, 255 U.S. 239 (1921); Commercial 
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Note 

Alrliuugh nr first emphasis scciiis tc» have l)ccn placed upon removing property from 
enemy control and taking advantage of its use f<»r the duration of the war only, in the 
Report of the Alien Froperry Custodian dated I'ebriiary 22, 1919 he wrote: “It is not 
necessary to forecast the treaty of peace to hazard the prophecy that all American citi¬ 
zens whose property has been taken in enemy countries will under some form of ad¬ 
ministrative law present their claims for allowance to this Ciovernincnt, which will sec 
that they are properly reimbursed for their losses. I'he United States will hardly be 
expected to pay these losses out of its own funds when it has at hand more than sulfi 
cient property belonging to Cerman subjects w hose claims against us will doubtless be 
provided for by their own Government in tlic same manner. Ky a simple process of 
ofTscttirig and adjusting these claims I>etween ihe United States and the allied nations 
oil the one hand, and the central powers on the other, each Government will have suffi 
cient property belonging to the enemy to provide for the claims of its own nationals 
. . . 1 here w'ould he no actual confiscation of private property in such a plan, for each 
Government would pay the claims of its nwn people and have the property of its ene 
mies with which to pay thcm.”^“' 

During World War 1 enemy property was subjected to seciucsi ration and controls 
by many belligerents on both sides, and at its termination the 'l'rcnt>' of Versailles pro¬ 
vided that “the Allied and Associated Powers reserve the right to retain and li(]uidatc 
all property, rights and interests belonging at the date of the coming into force ol 
the present Treaty to Cjcrinan nationals, or companies controlled by them, within 
their territories, colonics, possessions and protectorates, including territories ceded tc 
them by the present T reaty.” It was understood that such property and proc eeds thereol 
were to be used in satisfaction of claims and deVits against Germany or German na 
rionals. It was added that “(.iermany undertakes to compensate her nationals in respect 
of the sale or retention of their property, rights or interests in Allied nr Associated 
States.” (Article 297). The Joint Resolution of July 2, 1921 (42 Srat. 105) provided 
for retention by the United States of ail German or Austro-Hungarian property in the 
control of the United States Government, until Germany and Austria-Hungary (or its 
successors) “shall have respectively made suitable provision for the satisfaction of all 
claims” against those governments of American nationals for damages arising after 
July 31, 1914. The treaty of August 25, 1921, restoring friendly relations between the 
United States and (iermany, recited this Joint Resolution, and provided that the United 
States should have the rights and advantages stipulated in the Treaty of Versailles.'” 
An Act of March 4, 1923 provided for the return of seized property to the extent ot 
not more than $10,000 a person, 43 Stat. 1511, 1512-3. T'hc Settlement of War Claims 
Act of 1928 provided for further returns above the amount needed under the com¬ 
promise arrangement embodied in that Act to secure payment of claims against Ger 
many, 45 Stat. 254. However the Harrison Resolution of 1934 provided that so long 

rrust Co. V. Miller, 262 U.S. 51 (1923); Belin, Aleyer & Co. v. Miller, 266 U.S. 457 (1925); 
Swiss Nat. Ins. Co. v. Miller, 267 U.S. 42 (1925); White v. Mechanics Securities Corp., 269 
U.S. 28? (1925); United States v. Chemical Foundation, 272 U.S. 1 (1926); Great Northern 
Ry. Co. v. Sutherland, 273 U.S. 182 (1927). 

Regarding treatment of enemy property during World War II, sec, niter alia, Martin Domke. 
Trading *ivith the Rneniy in World War U (1943), and supplement. Control of Eneniy Prop 
erty (1947); J. W. Bishop, “Judicial Construction of the Trading witii the I jiemy Act,” 62 
Harv, L, Rev, 721 (1949); symposium, “Enemy Property,” 11 Law & Contanp, Probs. 1-201 
(1945). Among the interesting cases, see Silcsian-Anicrican Corp. v. Clark, 332 U.S. 469 (1947): 
Clark v. Uebersec Finan/.-Korporation, 332 U.S. 480 (1947), and 343 U.S. 205, 72 S. Ct. 618 
(1952); Propper v. Clark, 337 U.S. 472 (1947); Zittman v. AlcGrath, 341 U.S. 446 (1951): 
Gucssefeldt v. McGrath, 342 U.S. 308, 72 S. Ct. 338 (1952); Cities Scr\fice Co. v. McGrath, 342 
U.S. 330, 72 S. Ct. 334 (1952); Kaufman v. Socictc Internationale, 343 U.S. l.‘>6, 72 S. Ct. 611 
(1952). 

Report of Alien Property Custodian, 1918-19, p. 18. 

42 Stat. 1939, 3 Treaties, etc,, of US, 2596. 
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as Cicniiain' ^^•a.s in arrears in its obligations under the 1930 debt-funding ngrcemcnr, 
all payincnr.s under the above statures should be postponed. 

In \Vorld \\ ar II the practice of sequestration of enemy property was again widely 
follow ed. I'he. peace treaties so far concluded provide that each Allied or Associated 
J^^w'cr shall have the right to retain such propert\' (with specified exceptions covering 
chiell>- property used for diplomatic consular purposes, property of religious and 
charitable organizations, and properrx' of natural perstms of enemy nationality permirteil 
to reside within the territory of an Allied country and against whose property no special 
restrictions were imposed), up to the limit of its claims and those of its nationals against 
the ex-enemy. The ex-enem\‘ was required to com[)ensaic its own nationals who were 
deprived of their property in Allied territory. By the W ar Claims Act of 1948, no prop¬ 
erty of Germany or Japan or of any natitMial of eirlier, vested or transferred after 
Dec. 17, I‘HI, was to he returned, l>iir the net proceeds thereof covered into the Treas¬ 
ury for the W^ar (^llaiiiis Fund; 62 Star. 1240, 1246, 50 U.S.C.A., Appendix, 39, 2011. 

7‘he independent Office of Alien Property (aisiodian was tcmiinated by Executive 
Order 97S8 of October 14, 1946, which transferred all the aiitltority, powers and func¬ 
tions of the (iustoiliiin, as well as ail pnipcrry and iiiteresrs vested in him, to the Attor¬ 
ney (jcneral. 'I'hertafter vesting continued primarily of property and interests of the 
Cjovernmenrs of (ierniany and Japan, and of their nationals residing outside the. United 
Stares. The 1947 Report of the -Mien Property Caistodian stated that the original value 
of pr<»pert\- placed im<ler tlic contnd of his ofhee, as of the date of placing under con¬ 
trol, was S433,402,()(K); that S105,131,(H)0 had heeii sold *)r liquiilated, 523,447,000 cash 
collected as income from \csted pre>|)eriy, and properrx' valueil at 5179,910,000 vested 
but not reduced to cash (about half being pnqxriy siibiect to suits imiler /9(a), re¬ 
ferred to footnote 89 .w/pni, which ceuild nor be sold W'ithoiit ctuvsenr of the plainrilfs). 
In addition vesiii)le propert)* in the United States nor > ei vesred was estimated at from 
$88,500,000 ro .$103,500,000. 'I’hese figures did not ineimle a large iuiml>cr of items held 
by the CAisojdian of w hieli tlie dollar value was ilitiiculr to estimate, such as 43,226 pat' 
enrs, af)pn»\'iniarely 500,000 copyrights, 420 trademarks, 29 interests in ships, etc. Ihey 
iiLs(i excluded the Office’s c(|uiry in assets located in i nemv and foniUTly enein\ -occu¬ 
pied territory (such as securities phx sically in the L nited Slates representing interests 
in foreign property) with a book value, of $lu0,000,000, where the actual assets may 
have been ravaged by war. 'The Report stated that: 

'Mie administration bx' the Office of most of the property vested ... - namely, 
business enterprises, real and personal properrx', aiul interesrs in esrates and trusts — 
involves three major considerations: first, the conservation of the value of the prop¬ 
erty; seciuul, insuring, xvherever possible, that the property is pur to productive 
use and emplox cd f<»r the national xxelfare; and third, preparing the property for 
liquidation or for sale to American eirizens as soon as practicable. 

'The ohjcctive of the Office in the administration of xxsied enemy patents, ex¬ 
cluding those in which nonencmies have or claim interests, is to make them widely 
available to iiulustry by issuing n<»ne\clusive, royalty-free licenses for an administra¬ 
tive fee of $15 a parent. Vested nonenemy patents arc noxv subject to return to the 
former oxvncrs. In the nicanrime, until such return is effected, the patents may be 
licensed for reasonable royalties if terms can be agreed upon by the former owner 
and the party applying for a license.'*-* 

The impact of the practice during World Wars 1 and 11 has raised serious questions 
of policy as well as of international law. Considerable disagreement exists as to what 

P2 48 Slat. 1267. Upholding this Rcs(»lution, sec Cummings v. Deutsche Bank, 300 U.S. 115 
(1937), which stated that “Alien enemy owners were dix^csted of every right in respect of the 
money and pn^periy seized and hcKI liy die Custodian under the 'I'tading with the l‘!lnemy Act. 
. . . the grant hy the Settlement of War Claims Act w'as made as a matter of grace and so xvas 
subject to withdrawal by Congrtss.” Contra, see Borchard, “Reprisals on IVivate Property,” 
30 Afti. /. IntH L. 108 (1936). 

Annual Report, Office of Alien Property, Department of Justice, for the Fiscal Year End- 
inj^ June 30,19^, p. 4. Sec generally ihid., pp. 1-21. 
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is the controlling purpose of alien property legislation in the United Stares - to inter¬ 
dict trade with or war-time aid to the enemy, or to defray in part the costs of the war, 
cither through payment of private claims against the enemy or by direct use for gov¬ 
ernment war costs? There is imiclt to indicate that the latter view is prevailing in prac¬ 
tice. What practical difTerenccs do these policy alternatives entail? Arc forcign-located 
properties to lose their private-property character and become for many purposes the 
same as government property? Hovv’ far do these policies affect, and how far in turn 
arc they affected by, the migration of foreign wealth to the United States in search of 
security not found at home in other countries? As for the present rule of international 
law', the first question is whether the supposed rule on the eve of AV^orld War 1 was as 
firmly established as has been asserted, and tlic second whether the events since 1914 
have sufficed to introduce a new customary international law under w'hich seizure and 
appropriation of enemy private property need n<»r be limited to the duration of the W'ar, 
ar least if treaty arrangements arc made with the defeated belligerent and the latter 
assumes an obligation to compensate its owni nationals w'ho arc deprived of their prop 
ert\'. On these tjuestions opinions differ widely.-''^ 


StTtioii i:, “L;iws of Warfare” 


UNrri'D S FA FES WAR DEPARTMENT, RULES OF LAND WARFARE 

ffasic Field Manual 27-10 

/. CtC'Ncrah Among civilized nations the conduct of war is regulated by certain 
well-established rules known as the rules or laws of war. These rules cover and 
regulate w arfare both on land and sea.... 

Tailing a position against confiscariem of enemy private f>ro(>cri>’ on land, or procedures 
which have much the same effect so far as the. enemy is concerned, see J. M. Odien, “Obligation 
of the United States to Return Enemy Property,” 21 CV>/. E. Rev. (M (1921) ; F. I!. I'crrcr 
“Forfeiture of F.ncmy Private Property l.awfiilly tm Land in tlic United Kingdom ar Outbreak 
of War,” 37 L.Q, Rev, 21S’, 337 (1921); F. M. Borehard, “Fnemy Private Property.” 18 Ajrr. I 
liin L, 523 (1924); C. Bouve, “Confiscation of Alien Property,” 20 rroi'ceiihi^s Am. Soc, hit' 
14 (1926); J. A. Catliings, Intcrvcitwml Lti'U) ami AvicrictW Trearment uf Alien 
Property (1940); JiiJm Dickinson, “Fnemy-owned Property: Restitution or Confiscation?.' 
22 Forciy^v Affairs 126 (1943); Council on Foreign Relations, The Postii\ir Sctilcmcnt of Prop 
erty Riy^hts (1945); 3 Hyde, httermviomi Lave 17.32-1740 (2d ed., 1945 > , (.). C. Sonuncrich, “A 
Brief against Cemfiscation,” 11 Lav? & Contcvip, Props. 152 (l‘^5); l:\ M. Bi>rchard. “Freat- 
mcnt r)f I'ncmy Property,” 34 Gen. L.j. 389 (1946). See also the provisions of the I lagiic Regu 
lations of |907 regarding protection of property in occupied territory, pp. 611- 613, infra. 

In opposition to the vieu's in sources in the previous paragraph, and in support of siu'li action 
as has been taken after World Wars 1 and If, see C. Mullins. “Private I ncniy Property,” 8 
Grntins Sor. Iransactions S9 (1923); F. A. Harriman, “Confiscation of I nemy Private Prop¬ 
erty,” 3 li.V.f.. Rev. 156 (1926); J. F. Williams, Chapters on Cmrevt International La'ie. eh. viii 
(1929); S. J. Rtibiii, “‘Inviolability’ of Ivncmy Private Property.” 11 f.aze & Contemp. Props. 
186 (194 5) ; C fcarhart, “Post-war Prospects for I'rcarment of F'ncmy Propern ,” Li. I S3 ; M. S 
Mason, “Relationship of Vested Assets to War Claims,” 16 id. 3«;5 (19^1). 

Similar rules of land warfare have been adopted l)>' most states, following generally tbr 
lines of Hague Convention IV, p. 604, htfra; sec particularly Article I. These were based in 
considerable part on “Licber’s Code,” issued in 1863 as General Orders 100, Instructions for 
the Government of the Armies of the United States in the I'ield (text conveniently found in 
appendix to Wilson and Tucker, Imcmatioval I.avi., various editions 1901-1935; see also, Davis. 
“Doctor Francis Lieber’s Instructions,” 1 Am. /. Int'l Lave. 13, IW). In addition to the works 
fired, see also on land warfare: 3 WydQAntcmauortalLa^c\ll^-}9]^ (2d ed., 1945); 2 Oppenheim. 
International Law §§ 102-172 (6th ed., Lautcrpacht, 1944); 7 Moore, hitemaiional Law 172 -341 
(1906); Bordwell, Law of War Between Belligerents (1908); KloUand, Laws of War on Land 
(1908); 1 Rolin, Droit Modeme dc la Guerre 255-566 (1920); Garner, International Law and 
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4. Basic Principles, Among the so-called unwritten rules or laws of war are 
three interdependent basic principles that underlie all of the other rules or laws of 
civilized warfare, both written and unwritten, and form the general guide for con¬ 
duct where no more specific rule applies, to wit: 

a. I'he principle of military necessity^ under which, subject to the principles 
of humanity and chivalry, a belligerent is justified in applying any amount and any 
kind of force to compel the complete submission of the enemy with the least 
possible expenditure of time, life, and money; 

b. The principle of hinnanity^ prohibiting employment of any such kind or de¬ 
gree of violence as is not actually necessary for the purpose of the war; and 

c. The principle of chivalry, w hich denounces and forbids resort to dishonorable 
means, expedients, or conduct. 

5. Force of rules, a. The unwritten rules arc binding upon all civilized nations. 

They will be strictly observed by our forces, subject only to such exceptions as 

shall have been directed b\" competent authority by w'ay of legitimate reprisals 

for illccal conduct of the enemv. 

^ ¥ 

b. Technically each of the written rules is binding only between powers that 
have ratified or adhered to, and have not thereafter denounced (withdrawn from), 
the treaty or convention by which the rule is prescribed, and is binding onl\' 
to the extent permitted by the reservations, if any, that have accompafued such 
ratification or adherence on either side. . . . They are in large part but formal and 
specific applications of the unwritten rules. While solemnly obligatory as betw een 
the signatory powers, they may be said also to represent the consensus of modern 
international public opinion as to how belligerents and neutrals should conduct 
themselves in the particular indicated. ... 

22. Object of vear. The object of war is to bring about the complete .submission 
of the enemy as soon as possildc by means of regulated violence. 

23. Military necessity. Military necessity justifies a resort to all the measures 
which arc indispensable for securing this object and wdiich are not forbidden by 
the modern law^s and customs of war. 

24. Measures justified by military ficccssity. Military necessity admits cjf — 

a. All direct destruction of life or limb of armed enemies, and of other persons 
whose destruction is incidentally unavoidable in the armed contests of war. 

b. The capturing of every armed enemy, and of every enemy of importance to 
the hostile government, or of peculiar danger to the captor. 

c. The destruction of property, if demanded by the necessities of war; the 
obstruction of w'ays and channels of traffic, travel, or communication; and the with¬ 
holding of sustenance or means of life from the enemy, 

d. The appropriation of whatever the enemy’s country affords that is necessary 
for the subsistence and safety of the army. 

the World War (V?2()); Kunz, Kriegsrecht und Ncutralhdtsrecht 61 10? Waltzog, 

Recht der Landkriegsfubrur/R (1942); Dcltcnrc, Recueil General des Lois ct Couumics de la 
Guerre (1943); G. Brand, “i)evelopnient of Inrcrnarional l.aw of War,’* T? I'ulane L, Rev. 
IS6 (1951); Laiitiri'pac lit, 195J Ihif. )'. li. Inti /.. 360. 

On niaritimc war, sec 3 I lyde, Imernational Law rU4 20IH (2d ed., 1945) ; 2 ()pp(Miheini, 
International Law 173-214 (6tli cd., Laiiterpachr, 1944); Kun/., Kriegsrerht und Neutralitdts- 
recht 104-109 (1935); 2 Rolin, Droit Modeme de La Guerre 1-295 (1921); Martin and Baker, 
Laws of Maritime Warfare (1918); Sandiford, Diritto Marittimo di Guerra 117-289 (6th cd., 
1940); U. S. Naval War Qillcgc, International Law Situations, passim. 

On aerial warfare, see p. 611, infra. 
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e. Sucli deception as does not involve the breaking of good faith, either posi¬ 
tively pledged, regarding agreements entered into during the war, or siipposetl by 
the modern law of war to exist. . . . 

346. Remedies of injured bclligCTeiiU In the event of clearly established violation 
of the law s of w^ar, the injured party may legally resort to such remedial action as 
may be deemctl appropriate and necessary within the follow’ing classes, to wit: 

a. Publication of the facts, with a view* to influencing public opinion against 
the olfcnding belligerent. 

b. Protest and demand for punishment of indi\ idual offenders, sent to tiie ot- 
fendiiig belligerent through neutral diplomatic channels, or by p.nlernentairc 
direct to the commander of the ofFctiding forces. 

c. Punishment of captured individual offenders. 

d. Reprisals. . . . 

Ri^ht of trial. No individual should be punished for an offense against the 
hnvs of war unless pursuant to a sentence imposed after trial and conviction by a 
military court or commissitin or some other tribunal of competent jurisdiction 
designated by the belligerent. 

357. War crimes s^ubjcct to death pemity. All war crimes are subject to the 
death penalty, although a lesser penalty ma> be imposed. T he punishment should 
be deterrent, and in imposing a sentence of imprisonment it is not necessary to 
take into consideration the end of the war, which does not necessarily limit the 
imprisonment to be imposed. 

358. Reprisals. 

a. Definition, —Reprisals are acts of retaliation resorted to by one belligerent 
against the enemy individuals or property for illegal acts of w^arfare committed 
by the other belligerent, for the purpose of enforcing future compliance with the 
recognized rules of civilized warfare. 

b. When and honn employed, —Reprisals arc never adopted merely for revenge, 
but only as an unavoidable last resort to induce the enemy to desist from ille¬ 
gitimate practices. They should never be employed by individual soldiers except 
by direct orders of a commander, and the latter should give such orders only 
after careful inquiry into the alleged offense. The highest accessible military 
authority should be consulted unless immediate action is demanded as a matter of 
military necessity, but in the latter event a subordinate commander may order 
appropriate reprisals upon his own initiative. Hasty or ill-considered action may 
subsequently be found to have been wholly unjustified, subject the responsible 
officer himself to punishment as for a violation of the law\s of war, and seriously 
damage his cause. On the other hand, commanding officers must assume respon¬ 
sibility for rctaliative measures wdien an unscrupulous enemy leaves no other 
recourse against the repetition of barbarous outrages. 

c. Who may covmnt acts justifying reprisals, —Illegal acts of warfare justi¬ 
fying reprisals may be committed by a government, by its military commanders, 
or by a community or individuals thereof, whom it is impossible to apprehend, 
try, and punish. 

d. Subjects of reprisals. —^The offending forces or populations generally may 
lawfully be subjected to appropriate reprisals. Hostages taken and held for the 
declared purpose of insuring against unlawful acts by the enemy forces or people 
may be punished or put to death if the unlaw'fiil acts are nevertheless committed. 
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Reprisals against prisoners of war are expressly forbidden by the Geneva Con¬ 
vention of 1929. 

c\ I'orvj of rciv’isal.- -I'hc ac ts resorted to by way of reprisal need not conform 
to those complained of by the injured parry, but should not be excessive or exceed 
the degree of violence committed by the enemy. Milages or lioiises, etc., may be 
burned f<»r nets of hostility committed from them, where the guilty individuals 
cannot be identitied, tried, and punished. Collec tive punishments may be inflicted 
either in the form of fines or otherwise. 


nACLi con\’j:\HON iv oi‘ ) 9 (): i. vw^s and customs 

01‘ WAR ON 1.AN1) 

36 Star. 2277 


Seeing that, while seeking means to preserve peace and prevent armed conflicts 
between nations, it is likewise neccssarx’ to bear in mind the case where the appeal 
to arms has been brought about b\’ cvenrs which their care w as unable to avert;... 

Accrording to the views of the High (>)ntracring Parties, these provisions, the 
wording of wiiich has l)ccn inspired by the desire to diminish the evils of war, as 
far as military recpiiremenrs permit, are intended to serve as a general rule of con¬ 
duct for the belligerents in their mutual relations and in their relations wdth the 
inhabitants. 

It has not, however, liccn found possible at present to concert Regulations cover¬ 
ing all the circumstances w'hich arise in practice; 

On tlie other hand, the High Contracting Parlies clearly do not intend that un¬ 
foreseen cases should, in the ahscncc of a w riitcn undertaking, be left to the arbi¬ 
trary judgment of military commanders. 

Until a more complete code of the law-s of war has been issued, the High Con¬ 
tracting Parties deem it expedient to declare that, in eases Jiot included in the 
Regulations adopted by them, the inhabitants and the belligerents remain under 
the protection and the rule of the principles of the law of nations, as they result 
from the usages established among civilized peoples, from the laws of humanity, 
and the dictates of the public conscience. 

The High Contracting Parties, wishing to conclude a fresh Convention to this 
effect, have appointed the following as their Plenipotentiaries: 

... Who, after having deposited their full powers, found in good and due form, 
have agreed upon the following: 

Art. 1. The Contracting Powxrs shall issue instructions to their armed land 
forces W'hich shall l)c in confinmity with the Regulations respecting the Laws and 
Cujjtoms of War on l.and, annexed to the present Convention. 

Art. 2. The provisions contained in the Regulations referred to in Article 1, as 
well as in the present Convention, do not apply except between Contracting 
Powers, and then only if all the belligerents arc parties to the Convention. 

Art. 3. A belligerent party which violates the provisions of the said Regulations 
shall, if the case demands, be liable to pay compensation. It shall be responsible 
for all acts committed by persons forming part of its armed forces. 

Annex to the Convention. Regulations Respecting the Laws and Customs oj War 
on Land: 
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Art, 1, The laws, rights, and duties of war apply not only to armies, but also to 
militia and volunteer corps fulfilling the following conditions: 

1. To be commanded by a person responsible for his subordinates; 

2. To have a fixed distinctive emblem recognizable at a distance; 

3. IV) carry arms openly; and 

4. To conduct their operation in accordance with the law's and customs of w^ar. 

In countries where militia or volunteer corps constitute the army, or form part 

of it, they are included under the denomination “army.” . . . 

Art, 3, The armed forces of the belligerent parties may consist of combatants 
and noncombatants. In the case of capture by the enemy, both have a right to be 
treated as prisoners of war. . , . 

Art, 22, The right of belligerents to adopt means of injuring the enemy is not 
unlimited. 

Art, 23, In addition to the prohibitions provided by special Conventions, it is 
especially forbidden — 

a. To employ poison or poisoned weapons; 

b. To kill or \vound treacherously individuals belonging to the hostile nation 
or army; 

c. To kill or wound an enemy who, having laid dow-n his arms, or having no 
longer means of defence, has surrendered at discretion; 

d. IV) declare that no quarter will be given; 

e. To employ arms, projectiles, or material calculated to cause unnecessary suf¬ 
fering; 

f. To make improper use of a flag of truce, of the national flag, or of the mili¬ 
tary insignia and uniform of the enemy, as well as the distinctive badges of 
the Geneva Convention; 

g. IV) destroy or seize the enemy's property, unless such destruction or seizure 
be imperatively demanded by the necessities of war; 

h. To declare abolished, suspended, or inadmissible in a Court of law the rights 
and actions of the nationals of the hostile party. 

A belligerent is likew ise forbidden to compel the nationals of the hostile party 
to take part in the operations of w^ar directed against their ow-n country, even if 
they w'erc in the belligerent’s service before the commencement of the w ar. 

Art, 24, Ruses of war and the employment of measures necessary for obtain¬ 
ing information about the enemy and the country arc considered permissible. 

Art, 23, The attack or l)onibardmcnt, by whatever means, of towns, villages, 
dwellings, or buildings w hich arc undefended is prohibited. 

Art, 26, The officer in command of an attacking force must, before commenc¬ 
ing bombardment, except in cases of assault, do all in his power to warn the 
authorities. 

Art, 27, In sieges and bombardments all necessary steps must be taken to spare, 
as far as possible, buildings dedicated to religion, art, science, or charitable pur¬ 
poses, historic monuments, hospitals, and places wdiere the sick and wounded are 
collected, provided they arc not being used at the time for military purposes. 

It is the duty of the besieged to indicate the presence of such buildings or places 
by distinctive and visible signs, which shall be notified to the enemy beforehand. 

A. Freeman, “General Note on the Law of Boor\',” 40 Av/. /. Iml L. 795 (1946); 
Smith, “Booty of War,” 1946 Brit, l ,U, hitH L, 111, 
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Note 

Sick and ivoimdcd, and prisoners of 'war. Chiefly as a result tif the efforts of M. 
Diinant of (Geneva, a Convention of the Amelioration of the Condition of Soldiers 
Wounded in Armies in tlie Field was signed at Cieneva in 1864, and was revised in 1906 
and 1929. Sec 47 Stat. 2074; 6 Ilackworth, International La'iv 310-313. This provides 
for protection and treatment of sick and wounded who fall into enemy hands; inviola¬ 
bility of the Red Cross emblem used to designate hospitals, ambulances, and the like; 
and the status of doctors and nurses u ho fall into the hands of the cneiny. This conven¬ 
tion was extended to warfare at sea by Hague (Conventions 111 of 1899 and X of 1907 
(36 Stat. 2383), the latter of which sets up a regime for identification and protection 
of hospital-ships; this was revised by the CCeneva Convention of 1949 (75 U.N. Treaty 
Series 85). 

Prisoners of war were afforded protection under the Hague Conventions of 1899 
and 1907 on Land W'arfarc, while a m(»rc elaborate convention was adopted in 1929 
dealing solely with prisoners of war. 47 Stat. 2021. Sec 6 Hackworth, luternatiojial Lirw 
272-304; Flory, Vrisoners of ILar (1942). .Although most of the piincipal belligerents 
in World War II were parties to the 1929 (Convention on Prisoners of War, it should 
be noted that the C.S.S.R. on the Allied side, and Japan on the Axis side, were not 
parties. By telegraphic communications exchanged through Swit/erland, December 18, 
1941 and February 4, 1942, the United Stares agreed to apply the (Convention to Japanese 
pristincrs f)f war, and Japan stared that it would “apply vmtatis iwitandis j)rovisions of 
that (Convention to American prisoners of war in its power.” LLS. Treaty Dez^elop- 
vients^ T.S. 846, p. 3. Among the provisions of this (Convention were: that prisoners’ 
property (except arms, and so forth) should be left to them, that they should be 
evacuated to regions out of danger, that capture should be notified to their (»wn gov¬ 
ernments, that clothing and proper quarters be furnished prisoners by the detaining 
power, that “The food ration of prisoners of war shall be e(|ual in quantity and quality 
to that of troops at base camps” of the detaining power, that though labor might be rt;- 
ijuired of prisoners, such labor “shall have no direct relation with war op)erations” and 
that they should nor be used “for manufacturing and transporting arms nr munitions of 
any kind, or for transporting material intended for c(»mbarant units” or “at unhealtbful 
or dangerous work,” that wages be paid prisoners of war. that they be permitted to 
send and receive letters and to receive parcels, that penalties permissible against prisfin- 
ers in case of misconduct be limited and the more serious penalties (at least) be imposed 
only after a judicial hearing at which representatives of the protecting power have an 
opportunity to be present, and that a system of obtaining compliance with the Conven¬ 
tion be worked out through a neutral “Protecting Power” acting cm behalf of each 
belligerent’s soldiers held captive by the enemy, as well as wuth the aid of the Interna¬ 
tional Red Cross. Despite individual failures to live up to the requirements of the (con¬ 
vention, the general (»i)inion appears to be that it proved quite effective in affording 
pnuection to Allied nationals (aside from Soviet) captured by forces of the F'liropean 
Axis Powers, and to members of Axis forces taken prisoners by Allicil and Assf)ciatcd 
Powers other than the U.S.S.R. (which was m>r a parry). Crear dissatisfacri(»n was 
expressed w’ith the treatment accorded Allied prisoners held by japane.se forces, par¬ 
ticularly in the areas controlled by Japanese troops outside f)f Japan proper. 

Revisions of the Prisoners of War Convention and tho.se on the Sick and Wounded, 
and a new Convention adapting the principles of the former to civilians in time of 
war, were concluded at Geneva (»n August 12, 1949, and are under consideration by the 
governments of tlie world. The signaiories included U.S.S.R., Byelorussia, and 
Ukraine.-*^ 


See 75 U.N. Treaty Series r>5, and 287. 

l or coriiincnts, see Cuttcriilge, “The (Jeneva Conventions of 1949 ,” 1949 lirit. Y.H. Int'l f.. .294, 
|. Pictet, “The New' Geneva Conventions for the Protection of War Victims,” 45 Am. /. inr'l /.. 
462 (1951); K. Vingling and R. Ginnanc, “The Geneva Conventions of 1949,” 46 Atn. /. InPl /.. 
393 (1952); dc la Pradcllc, l.a Cottference Diplomatique ct les Nouvelies Covventhm de 
Geneve (1951). 
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The United States War Department, Basic Field Manual 27-10 (1940), stares: 

29. Gases and chemicals. — The United States is not a party to any treaty, now iri 
force, that prohibits or restricts the use in warfare of toxic or nontoxic gases, or of 
smoke or incendiary materials, etc. A treaty signed at Washington, February 6, 
1922, on behalf of the United States, the British Empire, France, Italy, and Japan 
(Malloy, TreatieSy vol. Ill, p. 3116), contains a provision (art. V) prohibiting "The 
use in war of asphyxiating, poisonous or other gases, and all analogous liquids, ma¬ 
terials, or devices,” but that treaty was expressly conditioned to become effective 
only upon ratification by all of the signatory powers, and, although heretofore rati¬ 
fied by all of the signatories except France, having never been ratified by the latter, 
lias never become effective. The protoctil “for the prohibition of the use in war 
of asphyxiating, poisonous, or other gases, and of bacteriological iiierhods of war- 
lare," signed at Geneva June 17, 1925, on behalf of the United States and many other 
powers {l.ea^ue of Nations Official journaly August 1925, p. 1159), although ratified 
or adhered to by, and n<»w effective as between, a considerable number of the sig- 
iiarories, has never thus far been ratified by, and is not in force as to, the Unittxl 
States, Japan, and some other powers.**^ 


SUBAIAKlNi: WARFARE. LONDON NA\ AI/IREA IT, 1930, ARTICF.E 22 

46 Stat. 2858 

'Fhc following arc accepted as established rules of international law: 

(1) In their action with regard to merchant ships, submarines must conform 
to tfic rules of international law to which surface vessels arc subject. 

(2) In particular, except in the case of persistent refusal to stop on being duly 
suininoned, or of active resistance to visit or search, a warship, whether surface 
vessel or submarine, may nor sink or render incnpal)le of navigation a merchant 
vessel wiihour liaviiig first placed passengers, crew and ship's papers in a place of 
safety. For this purpose the ship's boats are not regarded as a place of safety unless 
the safety of tlie passengers and crew is assured, in the existing sea and weather 
conditions, by the proximity of land, or the presence of another vessel which is 
in a position to rake them aiioard. 


Note 

I his article w as to remain in f<u*cc indefinitely as between the. parties, including the 
United States, United Kingdom, Japan, and the British Dominions. It was embodied in 
a separare agreement ratified in 1936 by France and Italy, and subsequently adhered to 
by a large number of states, including Germany and the Soviet Union.*^** The un- 
perfecied treaty relating to use of submarines and poison gas, signed in 1922 at the 
\Vashington Conference, provided that belligerent submarines should not depart from 
rules laid down therein (like those of tlie 1930 treaty), and that “Any person in the 
service of any power who shall violate any of these rules, whetlier or not such person 
is under orders of a govcrnincnral superior, shall be deemed to have violated the laws 
of war and shall be liable to trial and punishment as if for an act of piracy.” The treaty 
did not enter into force, since France did not ratify. See 2 Hackworth, International 
Law 690.'«« 

6 Hackworth, hitemational I.aw 269; 3 Hyde, Interjhvio??al Law 1818 (2d ed., 1945). 

See 2 Hackworth, hitematiojial Law 690-695; 6 ihid. 466. Sec also, U.S. Naval War College, 
hitemational Law Situations 1-65 (1930). 

Regarding the dispute between the United States and Germany over the latter's “unre¬ 
stricted submarine warfare” against merchant vessels in World War I, sec 6 Hackworth, Inter¬ 
national Law 465-483; 491-503; 3 Hyde, International Law 1994-2021 (2d cd., 1945). Cf. Bor 
chard and Lage, Neutrality for the United States 125-197 (2d ed., 1940). 
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During the Spanish Civil War in 1937 the Nyon arrangement was signed by the 
United Kingdom, Bulgaria, Egypt, France, CJrecce, Rumania, Turkey, U.S.S.R., and 
\'ugoslavia, under which they agreed to take collective measures against submarine 
attacks on merchant vessels not belonging to either of the conflicting parties in Spain, 
N^ hich were to he treated as “acts of piracy.” 

Protesting the (ierman sinking of the American vessel Robin Moor on the high seas 
on May 21, 1941, the United States quoted President Roosevelt’s message to Congress in 
w Inch he said that “The sinking of this x\mcrican ship by a German submarine flagrantly 
violated the right of United States vessels freely r(» navigate the seas suhiect only to a 
helligerenr right accepted under inrcrnarional law . I'his helligercnr right, as is known 
to the (icrnian Chuernnicnt, does not include the right deliheratel\ to sink a mercliant 
vessel, leaving the passengers and crew to the mercies of tlie elements. On the contrary 

the belligerent is required place the passt*rigers and crew in places of safety_ I he 

total disregard shown for the most elementary principles of international law and of 
humanity brands the sinking c»f the Robin Moor as the act of an international ouilaw.” 
6 Uackworth, Internal tonal Laze 486. 


rni-: \a'asiiinc ion Sunday spar, February 3 , 1946 , p. a; 

America answered Japan's attack on Pearl Harbor bv' an order for total and 
unrestricted submarine warfare against the encn»\, and as a result sbortened the 
war and saved thousands of lives, the Navy Department revealed last night. 

In moral justification of this decision, the Navy Departmenr explained that 
Japanese Army and Navy auxiliaries were indistinguishable from merchant ships. 
C<»nse(]uently, immediately after Japan opened the w ar, the Navv sent a ilispatch 
to cotnmaiulers at sea, saying; ‘i’xccutc unrestricted air and submarine warfare 
against Japan.” 

riiese facts were revealed h\' Navy Department statements and an interview l>y 
V'ice Admiral Charles A. laickwood, waitirne ctmiinandcr of siihniarines in the 
r^ncific, w ho has just returned to service here_ 

Pointing out that it “took moral courage of the liighcst order to release the dis¬ 
patch ‘execute iinrestricred air and suhmarine warfare against Japan’ ” the Navy 
said that “the conditions under w hich Japan cmplov cd her so-callcd merchant 
shipping wxre such that it would he impossible to distinguish l)erw'ccn ‘merchant 
ships’ and Japanese Army and Navy auxiliaries.” 

The Navy added that it w ould have been the easy course to have insisted on 
submarine warfare in accordance with international treaties, “shifting to other 
.shoulders the responsihilit)' for the inevitable increa.se in the length of the war and 
for the longer casualty lists that would have resulted.” 


INTERNATIONAL MILITARY I'RIBUNAL, NURNBERG, 

IN ERIAL OF ADMIRAL DOENIT7J«-» 

Opinion, pp. 158-140 

Docnit/. is charged w'ith waging unrestricted submarine w^arfare contrary to 

See 2 Uackworth, hnernational Law 693; Padelford, Internatioml Law and Diplomacy in 
the Spanish Civil Strife 39-49 (1939). 

Quoted with permission of the Washmgton Sunday Star. 

See p. 638, infra. 
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the Naval Protocol of 1936, to which Gcrniaiiy acceded, and which reaffirmed the 
rules of submarine warfare laid down in the l-ondon Naval Agreement of 1930. 

I'he prosecution has submitted that on 3 September 1939, the German U-boat 
arm began to wage unrestricted submarine warfare upon all merchant ships, 
whether enemy or neutral, cynically disregarding the Protocol; and that a cal¬ 
culated effort was made throughout the war to disguise this practice by making 
hypocritical references to international law and supposed violations by the Allies. 

Doenitz insists that at all times the Navy remained within the confines of interna¬ 
tional law and of the Protocol. He testified that when the war began, the guide 
to submarine warfare was the CJerman prize ordinance taken almost literally from 
tlic Protocol, that pursuant to the German view, he ordered submarines to attack 
all merchant ships in convoy, and all that refused to stop or used their radio upon 
sighting a submarine. AVhen his reports indicated that British mercliant ships were 
being used to give information by wireless, were being armed, and were attacking 
submarines on sight, he ordered his sulunarines on 17 October, 1939, to attack all 
enemy merchant ships without w arning on the ground that resistance w^as to be 
expected. Orders already had been issued on 21 September 1939, to attack all 
ships, including neutrals, sailing at night without lights in the English Channel. 

On 24 November 1939, the (ierman Government issued a warning to neutral 
shipping that, owing to the fretjuent engagements raking place in the waters around 
the British Isles and tlie I'rcnch coast between U-boats and Allied merchant ships 
which were armed and had instructions to use those arms as well as to ram U-boats, 
the safety (»f neutral ships in those waters could no longer he taken for granted. 
On 1 January 1940, the Cicrman U-boat command, acting on the instructions of 
Hitler, ordered U-boats to attack all Greek merchant ships in the zone sniTound- 
ing the British Isles which was l>anned by the United States to its own ships and 
also merchant ships of cvcr\' nationality in the limited area of the Bristol Channel. 
Five days later, a further order was given to U-boats to “make immediately un¬ 
restricted use of weapons against all ships” in an area of the North Sea, the limits 
of which were defined. Finally on the 18th of January 1940, U-boats were author¬ 
ized to sink, without warning, all ships “in those wearers near the enemy coasts 
in xvhich the use of mines can he pretended.” Exceptions w^cre to be made in the 
cases of United States, Italian, Japanese, and Soviet ships. 

Shortly after the outbreak of w ar the British Admiralty, in accordance with its 
Handbook of Instructions of 1938 to the merchant navy, armed its merchant 
vessels, in many cases conxoyed them wu'th armed escort, gave orders to send 
position reports upon sighting submarines, thus integrating merchant vessels into 
the warning nctw-ork of naval intelligence. On 1 October 1939, the British Ad¬ 
miralty announced that British merchant ships had been ordered to ram U-boats 
if possible. 

In the actual circumstances of this case, the Tribunal is not prepared to hold 
Doenitz guilty for his conduct of submarine warfare against British armed mer¬ 
chant ships. 

However, the proclamation of operational zones and the sinking of neutral 
merchant vessels w hich enter those zones presents a different question. This prac¬ 
tice wns employed in the w ar of 1914-18 by Germany and adopted in retaliation 
by Great Britain. The Washington Conference of 1922, the Ix>ndon Naval Agree¬ 
ment of 1930, and the protocol of 1936 were entered into with full knowledge 
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that such zones had been employed in the First World War. Yet the protocol 
made no exception for operational zones. The order of Doenitz to sink neutral 
ships without warning when found within these zones was, therefore, in the 
opinion of the Tribunal, a violation of the protocol. 

It is also asserted that the German U-boat arm not only did not carry out the 
warning and rescue provisions of the protocol but that Doenitz deliberately or¬ 
dered the killing of survivors of shipwrecked vessels, whether enemy or neutral, 
riic prosecution has introduced much evidence surrounding tw'o orders of Doenitz, 
war order No. 154, issued in 1939, and the so-called “Laconia” order of 1942. The 
defense argues that these orders and the evidence supporting them do not show' 
such a policN' and introduced much e\'idcncc to the contrary. The Tribunal is of 
the opinion that the evidence docs not establish wdth the certainty required that 
Doenitz deliberately ordered the killing of shipwTecked survivors. The orders 
w ere undoubtedly ambiguous, and deserve the strongest censure. 

The evidence further shows that the rescue provisions wxtc not carried out 
and that the defendant ordered that they should not be carried out. The argument 
of the defense is that the security of the submarine is, as the first rule of the sea, 
paramount to rescue and that the development of aircraft made rescue impossible. 
This may be so, but the protocol is explicit. If the commander cannot rescue, 
then under its terms he cannot sink a merchant vessel and should allow it to pass 
harmless before his periscope. These orders, then, prove Doenitz is guilty of a 
violation of the protocol. 

In view of all of the facts proved and in particular of an order of the British 
Admiralty announced on 8 May 1940, according to which all vessels should be 
sunk at night in the Skagerrak, and the answers to interrogatories by Admiral 
Nimitz stating that unrestricted submarine w'arfarc w as carried on in the I’acific 
Ocean l)y the United States from the first day that Nation entered the w'ar, the 
sentence of Doenitz is not assessed on the ground of his breaches of the interna¬ 
tional law' of submarine warfare. 


Note 

In the light of the foregoing, what is the international law rule today regarding sub¬ 
marine action against merchant vessels, armed or unarmed? Has the treaty of 1930. 
subsequently acceded to by most of the chief maritime states of the w'ar, l)ccn abrogated, 
or docs it remain in force? Can you see any reason why these provisions have not been 
as effective as the Prisoners of War Convention, or why gas warfare w'as not resorted 
to w'hen submarine warfare was? Docs this problem suggest any reasons why the orhci 
members of the Ignited Nations Atomic Energy Commission w'crc unwilling to accept 
the Soviet proposal of June 19, 1947, that the chief emphasis be placed not upon inspec¬ 
tion or control of atomic installations, hut solely upon a convention the principal pro¬ 
vision of which w’as: 

The High Contracting Parties solemnly declare that they arc unanimously re¬ 
solved to prohibit the production and the employment of weapons based on the use 
of atoTTiic energy, and for this purpose assume the following obligations: 

(a) Not to u.se atomic weapons in any circumstance whatsoever; 

(b) To prohibit the production and storing of weapons based on the use of 
atomic energy; 

(c) To destroy, wdthin a period of three months, from the day of the entry into 
force of the present Convention, all stocks of atomic energy weapons whether in 
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:) linishcil or unfinished condition.” (Dept, of State, Third Report of the U.N, 

Atomic Encrixiy Comm, to the Security Council^ May 17, 1948. p. 21.) 

ll is difficult U) say toilay that there arc any generally accepted rules of inicmaT.ional 
law regarding air warfare, and in particular aerial boiiibardniciit. I'he general prin¬ 
ciples back of the rules of land and naval warfare arc regarded as applicable, and there 
seems to be a general senriineiit that aerial attacks should be cfuifincd to ‘‘legitimate mili¬ 
tary objectives”; but there is no agreement in practice as to what such objectives may 
be, nor as to the extent of injury which may lawfully be inflicted on non-military targets 
in connection with attacks on such objectives. It has been urged that Articles 25, 26, 
and 27 of the Rules on Land W'arfare Annexed to Hague (Convention IV’ include bom¬ 
bardment from the air, wdiile attempts have also been maiie to analogize from Hague 
(Convention IX of 1907 regarding bombardment by naval forces (36 Star. 2551).^'^"’ In 
1923 a Commission of Jurists representing France, (jicar Britain, ltal>’, Japan, T he 
Netherlands, and the Ibiited States, with J. B. Moore as (Chairman, drew up at I'he 
Hague a set <if Rules of Aerial Warfare, which were proptjsed by the Ibiited States to 
be inecuporated into a treaty for general acceptance but which were never adopted in 
legally binding form.*^*** 


Section F. Uelligereni Otciipation 


HAGUE COW^ENTION IV, 1907, ANNEXED REGULATIONS. 

36 Srat. 2277 


Art, 42, Territory is considered occupied when it is actually placed under the 
authority of the hostile army. The occupation extends only to the territory where 
such authority has been established and can be exercised. 

Art, 43. The authority of the legitimate power having in fact passed into the 
hands of the occupant, the latter shall take all the measures in his power to restore, 
and ensure, as far as possible, public order and safety, hilc respecting, unless abso¬ 
lutely prevented, the laws in force in the country. 

On international control atomic energy, sec Dept, of State. Pub. No. 2560, US. Atomic 
Energy Proposals, June 14, 1946, U.S. & U.N. Report Ser. no. 2; Dept, of Stare Pub. No. 3179, 
I'hird Report of f7.N. Atomic Energy Cmmnission to the Security Council, May 17, 1948; 
Dept, of State Pub. N(». 3646, International Control of Atomic Energy and Vrobibition of 
Atomic Weapons (1949); Bathurst, “Legal A.spccts of the International C^iontrol ol Atomic 
I'jiergy,” 1947 Brit. Y.B. IntH L. 1; Stowell, “'l lic Law's of War and the Atomic Bomb,” 39 Am. 
/. hiPl L. 784 (1945); Potter, “Basic Energy and International Law,” id. 788; Borchard, “The 
Atomic Bomb,” 40 id. 161 (1946); 'Furlington, “International Control of the Atomic Bomb,” 
id, 165; Oppcnheiiner, “International Control of Atomic Energy,” 26 Foreign Affairs 239 (1948), 
Baldwin, “Strategy for Two Atomic Worlds,” 28 id. 386 (1950); 21 Dept, of State Bull. 247, 
543, 686 (1949). 

i«fiSee decisions of Greek-German Mixed Arbitral Tribunal after World Wat 1 in cases 
of G>enca Brtis. v. Germany, 7 Recueil dcs Decisions des Tribunaux Arbitratix Mixtes 683, and 
Kiriadolou v. Germany, 10 id. 100; digested in Annual Digest, 1927-28, case no. 389 and 1929-30, 
case 301. 

too See 1923 U.S. Foreign Rel. 1, 47-89; Moore, International Law and Some Current Illusiotis, 
chap. 5 (1924). On air warfare generally, see 3 Hyde, International Law 1822 (2d ed., 1945); 
2 Oppenheini, International Law § 214a (6th ed., Laurcrpaclit, 1940) ; Spaighr, Air Power and 
War Rights (3d ed., 1947); Royse, Aerial Bombardment (1928); 6 llackwonli, International 
Law 261-268; Rolin, 2 Le Droit Moderne de la Guerre, 395-440 (1921); Sandiford, Flote di Di- 
ritto Aereo di Guerra (1931). 
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Art. 44. A belligerent is forbidden to force the inhabinmts of territory occupied 
l)y it to furnish inftjrmation about the army of the other belligerent, or about its 
means of defence. 

Art. 4). It is forbidden to c<»mpel the inhabitants of occupied terrir<»ry to swear 
allegiance to the hostile Power. 

Art. 46. Family honour and rights, the lives of persons, and pri\atc property, 
as well as religious convictions and practice, must l)e respected. 

Private property cannot be con/iscated. 

Art. 47. Pillage is formally forbidden. 

Art. 4<S\ If, in the territory occupied, the occupant collects the taxes, dues and 
rolls imposed for the l)enefit of the State, he shall do so, as far as is possible, in 
accordance wkh the rules of assessinenr and incidence in force, and shall in conse¬ 
quence be bound to defray the expenses of the administration of the occupied terri¬ 
tory to the same extent as the legitimate Government was .so bound. 

Art. 49. If, ill addition to the taxes mentioned in the above Article, the occupant 
levies other money contributions in the occupied territory, this .shall only be for 
the needs of the army or of the admini.strarion of the territorv in (|uestion. 

Art. 50. No general penalty, pecuniary or otherwise, shall be inflicted upon the 
population on account of the acts of individuals for which they cannot be regarded 
as jointly and severally responsible. 

Art. SI. No contribution shall be collected except under a written order, and 
on the responsibility of a Commander-in-chief. 

The collection of the said contribution shall only be eirected as far as possible 
in accordance with the rules of assessment and incidence of the taxes in force. 

For every contribution a receipt shall l)c gi\ en to the contributors. 

Art. 52. Rc(]uisitions in kind and services shall not be demanded from munici¬ 
palities or inhabitants except for the needs of the army of occupation, 'riiey shall 
be in proportion to the resources of the countrx, and of such a nature as not to 
involve the inhabitants in the obligation of raking part in military operations 
against their own country. 

Such rcqui.sirions and services shall only be demanded on the authority of the 
commander in the locality occupied. 

Contributions in kind shall as far as possible l)e paid foj- in cash; if nor, a receipt 
shall be given and the payment of the amount due shall be made as .soon as possible. 

Art. 53. An army of occupation can only take posse.ssion of ca.sh, funds, and 
realizable securities which are strictly the property of the State, depots of anas, 
means of transport, stores and supplies, and, generally, all movable property belong¬ 
ing to the State which may be u.sed for military operations. 

All appliances, whether on land, at sea, or in the air, adapted for the tran.smi.ssion 
of news, or for the transport of persons or things, exclusive of cases governed by 
naval law, depots of arms, and, generally, all kinds of ammunition of war, may 
be seized, even if they belong to private individuals, but must be restored and com¬ 
pensation fixed when peace is made. 

Art. 54. Submarine cables connecting an occupied territory with a neutral terri¬ 
tory shall not be seized or destroyed except in the case of absolute necessity. They 
must likewise be restored and compensation fixed when peace is made. 

Art. 55. The occupying State shall be regarded only as administrator and usu¬ 
fructuary of public building.s, real estate, forests, and agricultural estates belonging 
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to the hostile State, and situated in the occupied country. It nuist safeguard the 
capital of these properties, and administer them in accordance with the rules ot 
usufruct. 

Art, 56, The property of municipalities, that of institutions dedicated lo religion, 
charity and education, tlic arts and sc'icnces, c^'cn when State property, shall he 
treated as private property. 

All seizure of, destruction or wilful damage done to institutions of this charac¬ 
ter, historic moniinients, works of art and science, is forbidden, and should he 
made the subject of legal proceedings.^^^ 


Note 

The U.S. War Department Basic Field Manual 27-10 (1040) states: “273. Being an 
incident of war, military occupation confers upon the invading force the right to 
exercise control for rlie period of <»ccupation. Jt docs not transfer the sovereigiu}' to 
the occupant, hut simply the autliority or power to exercise some of the rights of 
sovereignty.” On May 7, 1936, Mr. Mackworth, as Legal Adviser of the Deparrment 
State, wrote: “A military occupant, especially one who has eontpieivil and subju¬ 
gated a country, has supreme |io\ver over the terrirorv ni cupied, ruul. to all inrenrs and 
purposes, is the sovereign during the pcrioil of oecuparion.”^^'*' When (iermanv and 
Austria-Hungary on N<»vemhcr 5, 1916 proelaiiiied that in the areas of Uussian Poland 
occupied by their forces there was created an ainonom<nis “Polish Stare,” the Allied 
Powers on November 18, 1916 issued a declaration that “It is a universally admitted 
principle of the modern right [law] (»f nations that, by reason of its precarious and 
de facto character of possession, a military oceupatir)n resulting from the operations of 
war may not imply a transfer of sovereignty over the territory occupied and con¬ 
sequently does not involve an\’ rigltt of disposing of this territory to the profit of any¬ 
one. In disposing without right of the territory occupied by their troops, the German 
Emperor, and the Austrian Emperor, King of Hungary, liave not only committed an 
action which is null and void, but have once more shown contcnijir for one of the 
fundamental principles upon which the constitution and the existence of civiii/.ed states 
repose.” In the light of these statements, and of what follows, consider the legality 
of any action by Allicil and Associated Powers in W'orld War 11 with respect to ter¬ 
ritories belonging to (lermany t»r Japan at the outbreak of war. 

In the case of Germany, the Acts of Military Surrender signed May 7 and 8, 1945, 
provided in part: 

Wc the undersigned, acting by authority of tlie Cierman High Command hereby 
surrender unconditionally to the Supreme Commander, Allied f'.xpeditionary Force 
and simultanecHisly to the Supreme High Commaiul of the Red ;\riiiy all fi»rccs on 
land, at sea and in the air w ho arc ar this dare under ( Jerman control.... 

The German High Command will at once issue to the appropriate commanders, 
and ensure the carrying our t»f any further orders issued by the Supreme Coni- 

Among the many works on military occupation, see 3 Hyde, hnernaiional Law 1876-191 ? 
(2d ed., 1945); Fcilchenfcld, hitematioiial Economic I aw of Belligerent Ocriipation (1942) ; 
6 Hackworth, International Law 385 414; F'raenkcl, Militivy Occupation and the RuJe of I.aw 
(1944) (chiefly on the 1918-1923 Rhineland occupation); Friedrich, American Experiences in 
Military Government in World War U (1948); Lemkin, Axis Rule in Occupied Europe (1944); 
Graber, Develofmrcnt of the Law of Bellij^ercm Occupation^ 1863-1914 (1949); I'airman, “Mili 
tary Occupation, 32 Minn, L, Rev. 319 (1948); Stein, “Belligerent Occupation,” 46 Mich. I.. Rev. 
341 (1948); R. Baxter. “Duty of Obedience to the Belligerent Occupant,” 1950 Bru. y.B. IntH L. 
235. On protection of works of art and historic niomimcius in time of war, see I Documents 
and State Papers 821 (Dept, of State, 1949); 25 Dept, of State Bull. 337 (195 1 ). 

108 1 International Law 156. 

108 j Hackworth, International Law 146. 
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inandcr, Allied Expedirionarx* Force and by the Supreme High Command of the 
Red Aiiny. 

‘rhi.s act of inllirary surrender is without prejudice to, ami will be superscdc«l 
by any general instrument f)f surrender imposed by, or f>n behalf of the United 
Nations and applicable to CK-rmany and the (icrntan armed forces as a whole.* 

'The l)eclarati<»n regarding defeat <»f (ierniany ami Assumption of Supreme Atithority 
by Allied Powers, issued June 5, 1^45, pnnided in part: 

l*he unconditional surrender of (jcrniany has thereby been effected, and Cier- 
many has become subject to such requirements as may now or hereafter be imposed 
upon her. 

riuTe is no central (iovernment (u* authority in (icrmany capable of accepting 
responsibility for the maintenance of order, the administration of the ctumiry and 
compliance with the requirements of the victorious Powers_ 

I’hc Representatives of the Supreme (Commands of the I’nited States of America, 
the Union of Soviet Socialist Republics and the United Kingdom, and the Provi¬ 
sional Government of the French Republic, hereby assume supreme auiliority with 
respect to Ciermany, including all the ptmers possessed b>' the Geriiian Cjovcrii- 
mem, the High Command ami any .state, municipal, or h>cal government or au¬ 
thority. I'hc assumption, for the piir)>oses stated aliove, of the said authority and 
powers does not effect the annexation of (I'ermany. 

'Flic (lovernnients of the I’nited States of America, the I’nicMi of Soviet Socialist 
Republics and the United Kingdom, ami the Ihovisional (jovernment of the I'rcnch 
Keptiblic, will hereafter determine the boundaries of (jermany (»r any part thereof 
and the status of (jermany or of any area at present being part of Cerman ter¬ 
ritory.^^* 

'File Statement on (.'ontrol Machinery in Germaii.v issued the same day by the four 
Ciovernments provided in parr that: 

1 . In the [Period when Ciermany is carrying out the basic rec|uiremenrs of un¬ 
conditional surrender, supreme authority in (icrmany will be exercised, on in¬ 
structions from their (jovemments, by the Soviet, British, United Stares, and French 
(]ommanders-in-(Jhief, each in his own zone of occupation, and also jointly, in 
matters affecting Germany as a whole. l‘hc four (iommamlcrs-in-CJhief will to¬ 
gether constitute the Control Council_ 

In the case of Japan the In.stnimcnt of Surrender signed September 2, 1945 contained 
the folpAving: 

\Vc, acting by command of and in behalf of the Emperor of japan, the Japanese 
Government and the Japanese Imperial Cicneral Headquarters, hereby accept the pro¬ 
visions set forth in the declaration issued by the heads of the Ciov ernments of the United 
Stares, China and Circat Britain on 26 July 1945, at Potsdam, and .subsctiucntly adliered 
to by the Union of Soviet Socialist Republics, which four pow ers arc hereafter referred 
to as the Allied Powers.... 

We hereby undertake for the F.niperor, the Japanese Ciovernment and their succes¬ 
sors to carry out the provisions of the Potsdam Declaration in good faith, and to i.ssue 
whatever orders and take whatever action may be required by the Supreme Onn- 
mander for the Allied Powers or by any other designated representative of the Allied 
Powers for the purpose of giving effect to that Declaration.... 

The authority of the Emperor and the Japanese (iovernment to rule the .stare shall 
be subject to the Supreme Commander for the Allied Powers who will take such steps 
as he deems proper to effectuate these terms of surrender.**'* 

Axis in Defeat 2?, 24 (U.S. Dept, of State). 
ii*/d. 62 . 

1*2/i. 68. 

*«/i. 36. 
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U.S. TREASURY MEMO ON OCCUPA FION CURRENCY 

Sept. 23, 1943 (Hearings on Occupation Currency Transactions before Conunittces 
on Appropriations, Armed Services and Ranking and Currency, U.S. Senate, 

80th Cong., 1 st sess., 1947, pp. 72-84 

[In the course of hearings held “as a means of inquiring into the circumstances 
surrounding our Federal Government’s handling occupation currency, particularly 
as applied to the occupied areas of Germany and Austria,” Mr. Overby, Special 
Assistant to the Secretary of the rreasury ^^'as asked by Senator Bridges “What 
legal authority did the rreasury Department have to engrave the plates and print 
the occupation currency?” Mr. Overby replied that “the printing of occupation 
currency is done under the general authority of the occupying power in accord¬ 
ance with international law, the Hague Convention, and the decisions of the 
Supreme ("ourt. T he occupying power assumes the functions of government, 
which include the issuance of airrency.” Mr. O’Connell, General Counsel of the 
Treasury Department, then introduced the memorandum on “Legality of the Issu¬ 
ance of AMG Currency in Sicily.” | 

I'hc Allied Military (iovcrnnicnt (AMCJ) has issued special currency in Sicily 
for local use, called Allied Alilitary Currency. It is denominated in lira, and has 
been made legal tender in Sicily, interchangeai)ly with the Italian lira already in 
circulation. It is being issued to American, Canadian, and British troops as pay, 
to the extent such troops desire and are permitted to draw pay in cash, at the 
proclaimed rate of 100 lira to the dollar, and 400 lira to the pound. The currency 
is also being used for the purchase of supplies for the armies, and for local govern¬ 
mental purposes, and may be made available for loans, either by advances to a 
central bank, or directl\'. 'l o the extent that military lira arc issued for regular 
Army purposes, such as the pay of troops and the purchase of supplies, charges 
arc being made here against War Department appropriations, at the decreed 
rate of exchange. 

This memorandum concludes that the issuance of AM currency as described 
above, is entirely proper under the applicable law, from the viewpoint of participa¬ 
tion therein by the U.S. Army. Probably the same legal considerations would sup¬ 
port participation in the enterprise by the British and Canadian armies, but no 
effort has been made to cover that field. 

I. The Allied armies properly assumed the administration of government in 
Sicily, applying Italian law, except as changed by military authority, rather than 
the domestic law of the Allied nations. 

(a) By established principles of international [law] occupying armies properly 
assume powers of government over occupied territory. . , . 

It is not necessary for the question at hand to consider the extent to which the 
Hague Conventions arc considered binding, in view of the nonadherence thereto 
by certain belligerents, e,g, Italy, since it will be demonstrated that the issuance 
and use of currency in Sicily is consistent with those conventions. In construing 
the limitations upon the exercise of governmental authority by an occupying army, 
consideration must he given to the totalitarian methods of w arfare which have been 
adopted by all of the belligerent countries to a greater or less degree, and which 
involve economic warfare on a scale never contemplated in 1907. It is clear that 
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international law liniitati(»ns will not he construed to interfere with the kind of 
economic warfare which is being universally practiced today. 

The humane limitations on warfare may be carried over into the economic field, 
but will not be held to interfere wkh important areas of economic warfare, any 
more than the other limitations of the Hague Conventions were intended to impose 
any serious limitations on the necessities of military operations proper. 

(b) Our courts have accepted these principles of international law and have 
recognized the proprien* of tiie exercise of governmental powers by military au¬ 
thorities in occupied areas. . . . 

(c) The law applicable in Sicil\- is the Italian law, as modified by the Allied 
Military *Aurhoritics in charge, not the domestic law of the United States or of 
the other Allied occupying countries. 

The Hague Com ention clearly enunciated the principle that the laws applicable 
in an occupied countr)' remain in effect during the occupation, subject to change 
by the military authorities within the limitations of the Convention, [quoting 
Article 43]. . . . 

This declaration of the Hague Convention amounts only to a rcafiirmation <}f 
the recognized international law prior to that time. . . . 

11. The militar\* authorities occupying Sicily have the right to issue military 
currency in the exercise of their governmental powers. 

(a) A great variety of currency devices have been used in support of military 
operations for many centuries, 1 citing use of “leather money” by VT'nicc in 1122 
in its siege of Tyre and by Frederick II in siege of Milan; counterfeiting of enemy 
currency by the British during the American Revolution, by Sherman in his march 
through Georgia, and by Napoleon in his Austrian and Russian campaigns; Fred¬ 
erick the Cjreat’s issuing of degraded coins from captured enemy’s dies; use of 
receipts for requisitioned goods; and the use of occupation currency by Japan in 
Korea and Manchuria during the Russo-Japanese War of 1905, by Germany and 
Austria during World War I, by the British during the occupation of Archangel 
in and after World War I, by the British in Italian African colonies in World War 
II, and by Germany in World War II.| ... 

(b) International law interposes no objection to the issuance of military cur¬ 
rency. 

The international law authorities do nor discuss the rights and wrongs of the 
issuance of currency, as such, by an occupying military authority. . , . 

While man>- military operations have been carried out without the issuance of 
new currency, cither by use of the currency of the occupying power, by collection 
of taxes and contributions prior to the making of disbursements for local govern¬ 
ment, or by liberal use of the requisitioning power and the issuance of receipts, it 
is clear from the historical references above that many other armies found these 
methods unsuitable, and resorted to various kinds of currency. 

The Hague Convention makes no specific reference to the question of currency, 
but provides in its preamble that: 

Until a iiKirc complete code of the laws of war has been issued, the High Contracting 
Parties deem it expedient to declare that, in eases not included in the Regulations 
adopted by them, the inhabitants and the belligerents remain under the protection and 
the rule of the principles of the law of nations, as they result from the usages established 
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among civili/cd in-opUs, from rlic laws of hinnanity, :ind rlu' ciictates of ihc public 
conscience. 

The practice of nations at war would seem to confirm the power lo issue cur 
rency asan incident of ihe administration of local government. . . . 

[Discussing American (avil War cases and relations between (iermanv and ReJ- 
giinn after World War 1.1 I'roni these cases we may conclude that the little prece¬ 
dent available seems to accept the issuance of currency as a normal incident of mili¬ 
tary government, and no broad authoritative condemnation of the practice has 
been found. . . . 

(c) 'J'he issuance of currency in Sicily was n necessity for the maintenance of 
“public order and safety,” as well as for the support of military operations. . . . 

(d) 1 he justice of the currency arrangements instituted by an occiipv ing power 
must be judged by the substance and not the form of cuirenc\ used. 

I'he (iermans were roundly critici/cd during the First World W'ar, and again 
in this war, for introducing occupation marks and similar currency devices. To 
place our military currency in the same c:itcgor\' is to look to the form and not 
the substance. . . . 

riic vice of the (icrman practice is not in the use of currcnc\', but in the excessive 
issue of valueless currency as a device for stripping the occupied area of its goods 
and its labor for the benefit of (lermany.... 

As long as we follow sound policies of taxation in the occupied territory, and 
protect the economic structure against price inflation, we will maintain the value 
of the currenc)' against any depreciation due to internal causes, l l'iis, in carr\ ing 
out a wise and beneficent occupation we go far beyond the requirements of inter¬ 
national law. 

111. The appropriati»in accounting procedure used b\' the Army in connection 
with the issuance of military currency is fully adequate to safeguard the control 
of Congress over the size of military appropriations. 

Simultaneously with the issuance of AM currency in Sicil>% the Army set up 
an appropriation accounting procedure to insure against the possibility that the 
issuance of such currency would have the effect of increasing the Arm\'s appro¬ 
priation beyond that provided by the Congress. 'I’he procedure used is to debit 
the Army’s appropriation in an amount equivalent to all military disbursements 
made in AM currency, such as payment of wages to troops and purchases of sup¬ 
plies. No similar debit is made in the case of disbursements of AM lire for purely 
local government purposes, such as payment of local government employees and 
maintenance of hospitals, schools, etc. The amounts thus debited against the appro¬ 
priation are set up in a special suspense account in the Treasury and will be avail¬ 
able in connection with any final settlement of financial responsibility for the .AM 
currency. It is understood that the British Army and Treasury are following a 
similar procedure. . . . 

All of these expenses could probably be charged to the local population under 
international law. The expenses of local government are, of course, paid for by the 
collection of local taxes.... Whether and to what extent wc may, in the postwar 
settlement, demand occupation costs and financial contributions to other military 
expenditures is a question which the device of military currency conveniently 
leaves for future settlement.... 
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IV, I'hc use of military currency is a convenient method of meeting immediate 
needs for a circulating medium while avoiding commitments which might prejudice 
ultimate settlement of financial accounts with our enemies and our Allies,.,. 

Thus, insofar as our internal government relationships are concerned, the use 
of military currency provides the most feasible method for carrying out immediate 
milicarv plans while leaving ail the final financial settlements to the proper civilian 
authorities. 


Note 

Article 76, paragraph 4, (»f the 'rrcaty of Peace with Italy provides: “ riie Italian 
Cjoveninieiu shall assume full responsibility for all Allied military currency issued in 
Italy by the Allied military authorities, including all such currency in circulation at 
die coming into force of die present Treaty/’ However, in the Agreement of August 
14, 1947 between Ital>* and the United States,*the United States, “rccogni/ing the 
contribution of Italy towards the winning of the war by Italian action since (October 
13, 1943,” waived and renounced claims of the United States arising in connection with: 
“(a) Civilian supplies furnished, prior to the effective date of this Memorandum of 
Understanding, under the military relief program; (h) l.)ollars transferred or to be 
transferred to Italy, cquixalcnt to the net lira expenditures of the l/nired States armed 
forces in Italy'; and (c) Supplies procured with funds appropriated for the purposes 
of the Lcnd-lxMsc Act and transferred to Italy.. 

In Thor'mgton v. Smithy 8 Wall. 1, 11 (U.S., 1868) the court upheld the validity t)f 
a contract for pa>'merir of (/oiifedenuc notes', analogizing tlie situation ni one of eiiem\ 
occupatitJii and saying “this currency must he consitleied in taunts of law in the same 
light as if it had heeii issued hy a foreign government, temporarily occupying a part 
of the ierrir<»ry of the United States.” 


HAW PIA V, CHINA BANKING CORP. 

Supreme Court of the Philippines, 1948. 

4 Decision Lav) Jotirnal 274 (1949); 23 l^hiL /../. 575 (1949) 

1 Before the beginning of the Japanese occupation of the Philippines plaintiff 
o\\ ed defendant a debt, which was secured by a mortgage on land. The Japanese 
occupation authorities appointed the Bank of Taiwan as liquidator of defendant 
hank. During the occupation, between Oct. 7, 1942 and Aug. 29, 1944, plaintiff 
paid off his indebtedness to defendant by payments made in Japanese occupation 
currency to the Bank of Taiwan. After the end of the occupation plaintiff hrouglu 
an action to compel (]hina Banking Corp. to execute a cancellation of the mortgage. 
Reversing the Court of First Instance, the Supreme Coiirr held that plaintiff’s pay¬ 
ments had e.xtinguished his indt4)tcdne.ss to defendant. 1 
Feria, J. [Tlhc Japanese military authoriries had power, under the international 
law, to order the liquidation of the China Banking Corporation and to appoint 
and authorize the Bank of Taiwan as liquidator to accept the payment in que.stion, 
because such liquidation is not a confiscation of the properties of the l)ank appellee, 
but a mere sequestration of its assets whicli required the liquidation or winding up 
of the business of said hank.... 

1648, 61 Star. 1245; quoted in part p. 524, supra. 
l 1757, 61 Scat, 3962. 
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Before the Hague Convention, it was the usage or practice to allow or permit 
the confiscation or appropriation by the belligerent occupant nor only of public 
but also of private property of the enemy in a territory occupied by the liclligercnt 
hostile army; and as such usage or practice was allowed, a fortiori, any other act 
short of confiscation was necessarily permitted. See. Ill of the Hague Regulations 
only prohibits the confiscation of private property by order of the military authori¬ 
ties fart. 46), and pillage or stealing and thievery thereof by individuals Cart. 47) 

. . . The belligerents in their effort to control enemy property within their juris¬ 
diction or in territories occupied by their armed forces in order to avoid their use 
in aid of the encm\' and to increase their own resources, after the Hague Conven¬ 
tion and specially during the first World War, had to resort to such measures of 
prevention which do not amount to a straight ccmfiscation, ns freezing, blocking, 
placing under custod\', and sequestrating the enemy private property. Such acts 
arc recognized as not repugnant to the provisions of Art. 46 or any other article 
of the Hague Regulations. . . . 

. . . the provisions of the Trading with the F.nemy .Acts enacted by the United 
States and almost all the principal nations since the first World War, including 
I'.ngland, Cicrmany, France, and other FAin^pcan cmintries, as well as Japan, con¬ 
firms that the assets of enemy corporations, specialls banks incorporated under 
the laws of the coimtrx' at war v\ ith the (»ccupant and doing business in the occu¬ 
pied territory, may be legally sequestrated, and tlic l)usiness thereof wound up or 
li(]uidatcd. Such sequestration or seizure of properties is not an act for the con¬ 
fiscation of enemy property, but for the conservation of it, subject to further dis¬ 
position bv treaty between the belligerents at the end of the w ar. . . . 

... It having i)ccn show n above that the Japanese Military Forces had power 
to sequestrate and impfuind the assets or funds of the China Banking Corporation, 
and for that purf)ose to liijuidate it b\- collecting the debts due to said bank from 
its debtors, and paying its creditors, and therefore to appoint the Bank of Tniw'an 
as lic|uidator wfith the conse(|uent autlioriry to make tlie collection, it follows 
e\ identl\' that the paMuents by the debtors tn the Bank of Taiw an of rheir dcins 
to the (diina Ranking Corporation have extinguished their obligation to the 
latter. . . . 

I'hc fact that the money w ith w hich the debts have been paid w ere Japanese 
w ar notes does not affect the validity of the payments. . . . 

I In conclusion, the court said:] whatever might have been the intrinsic or ex¬ 
trinsic worth of the Japanese w'ar-notcs w hich the Bank of Taiwan has received 
as full satisfaction of the ol)ligations of the appellee’s debtors to it, is of no conse¬ 
quence in the present case. . . . the Japanese w ar-notes were issued as legal render 
at par w'ith the Philippine peso, and guaranteed by the Japanese (lovernment 
“w hich rakes full responsil)iIiry for rheir usage having the correct amount to back 
them up” (Proclamation of Jan. 3, 1942). Now^ that the outcome of the w ar has 
turned against Japan, the enemy banks have the right to demand fnMu Japan, 
through their States or Cjovernments, payments or compensation in Philippine 
pesos or U.S. dollars as the case may be, for the loss or damage inflicted on the 
propcity by the emergency w^ar measure taken by the enemy. If Japan had won 
the war or w'crc the victor, the property or money of said banks sequestrated or 
impounded by her might be retained by Japan and credited to the respective States 
of which the owners of said banks were nationals, as a payment on account of the 
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sums payal)lc by them as indemnity under the treaties, and the said owners were 
to look for compensation in Pliilippine pesos or U.S. dollars to their respective 
States. , . . And if they cannot get any or sufficient compensation either from the 
encm>- or from their States, because of their insolvency or impossibility to pay, 
the>^ have naturally to suffer, as everybody else, the losses incident to all wars.**^* 
[Three justices dissented.) 


Note 

Vcralta z*. Director of Prisons. 75 2S5 (1945) granieil habeas corpus to a Philip¬ 

pine local policeman w ho had been sentenced by Japanese occupation courts to life 
imprisonineiit for robbery. L’plioiding the validity <»t the establishment of the court 
and of the sentence imposed b>' it, the Philippine wSupreme ('ourt said: “ riie only re¬ 
strictions or limitations imposed upon the power of a belligerent occupant tf) alter the 
laws or promulgate new ones, especially the criminal law as w ell as *^hc laws regarding 
procedure, so far as it is necessary for military purposes, that is, for his control of the 
territory and the safety and protection of his army, are those imposed by the Hague 
Regulations, the usages established l)y civilized nations, the laws of humanity and the re¬ 
quirements of public conscience.” However, “all judgments of political coniplexirui ot 
the ct)urts during the. Japanese regime, ceased to l)e valid upon the reoccuparion of the 
islands by virtue of the principle or right of postliminium. .Applying that doctrine to 
the present case, the sentence whicli convicted the petitioner of a crime of a political 
con\plexioii must be considered as having ceased to be valid i/iw fiicto upon the rc- 
(Kreupation or liberation of the Philippines by General Douglas MacArrhur.” 


X’ICEMT: HH.ADO v. FFJJX DF la COS ! a and PIIIIJPPINJ; 

NATIONAL RANK 

Philippine Supreme (.'(Jiirr, Apr. 50, 1949. 46 Official (iazette 5472 (1950; 
digest in 44 Aw. /. /w/V Line 211 (1950) 

1 Plaintiff depositor in defendant bank had a balance of P 5.6S7.2I (»n December 
29, 1941, M'hcn Japanese forces occupied Manila. During the early part of the 
Japanese occupation he made withdrawals cutting his balance to P 578.37. There¬ 
after he made deposits, and withdrawals from such deposits, so that at the end 
of the occupation December 26, 1944 he had a total balance of P 15,023.01 (includ¬ 
ing the P578.37). Plaintiff Ijrought an action for dcclarntorv relief that he was 
entitled to this full sum, testing the constitutionality of Philippine FACcutive Order 
49, wffiich provided that “All deposits made with hanking institutions during enemy 
occupation and all deposit liabilities incurred by banking institutions during the 
same period are declared null and void, e.xccpt as provided in this section. All with- 


Along siinibr lines, see J .vererr S.S. Corp. v. Bank (*f the Philippine Islands, 5 Decision l.a^v 
Journal 586 (1949). In opinion no. 17 of 19^0, the Philippine Secrciary »>f Justice approved these 
decisions, and added: “There is no law or policy under which the Philippine (^overnnienr has 
undertaken to reimburse deposits rninsfcricd tf) the Bank of Taiwan pursuaiu to the order of 
rlic Japanese .Military Adniinisiraiion. The Pliilippine (Jovernineni is under no moral or legal 
obligation to assume .such liability.” 25 Lhil. L.j. 495 (1950). 

(aitici/itig the Daw l*ia case strongly, .see (>. (J. Hyde, “(Joncermng the Haw Pia (Jase,” 24 
Vhil. L.J. 141 (1949), in which he regards incernariona) law as violated liy the Japanese decrees 
as well as by their recognition by the Philippine court. 

li’Scc also Co Kim Cham v. V^aldez Tan Kcli ami Di/.on, 75 Phil. 115 (1945); .Alcantara v. 
Director of Prisfins, ibid. 494 (1945). 
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drawals made by a depositor, including licpiidiuion pa\ inents, during the enemy 
occupation from balances outstanding as of the last date prior to enemy occupa¬ 
tion shall stand as valid, aiul banking institutions shall be liable only for the lowest 
minimum balance remaining out of such balance to the credit of a depositor on 
the last dare prior to enemy occupation.*’ (41 Ol)jci,il Gazette 198, June 1^45) 
The lower court held this provision iincoiisfirutional, and defendant appealed.] 

Feria, J. As correctly explained on the witness stand by the auditor of the de¬ 
fendant bank, Mr. Santiago, the term “lowest niinimuni balance” means that if a 
prewar depositor who had P 5,000 to his credit deposit, deposits during the occu¬ 
pation P 1,000 and afterwards withdraws 1,000 pesos, his lowest minimum balance 
would be P 5,000, because his withdrawal must be taken from the deposit of 
P 1,0()() previously made during the enemy occupation. Dur if the prewar dcpo.si* 
tor withdraws P 1,000 before making any deposit during tlie occupation, the low¬ 
est minimum balance w'ould be P 4,000 even if be makes a deposit of P 1,000 after 
his withdrawal. . , , 

We arc of the considered opinion, and therefore hold, that the provisions of 
I'.xecutive Order No. 49, do not deprive the plainrilT of his prcjpcrty without due 
process of knv or impair the obligation of contract cmcrcd into l)ct\\ cen him and 
defendant bank; because they are but tlic U)gical corollary and application to bank 
deposits in Japanese war notes of I'ACCutiv c Order No. 25, in so far as it declares 
that said notes arc not legal tender in territories of the l^hilippines lil)eratcd from 
Japanese occupation, the validity of which is nor, and cannot seriously be, ques¬ 
tioned. 

... it cannot be disputed that the relationship between a depositor and a bank 
is that of creditor and debtor. Such payment is valid and extinguishes so much 
of the obligation of the bank as is represented b\' the check paid or honored b\ 
the bank out of the latter’s deposit, because according to the ruling in the case of 
Haw Via vs, Chhia Batiking Corporation, ... and Philippine Tntst Co, vs, A raneta, 
1^-2734, a payment made by a debtor during the enemy occupation of a prewar 
debt or obligation with Japanese w ar notes and accepted by the creditor, is valid 
and extinguishes the former’s obligation. Hut a deposit subsequently made by a 
depositor in a bank can not l)e considered as a payment of a debt due from the 
depositor to the bank, but an additional credit opened by said dejjosit in favor of 
the depositor and against the bank, and the liability of the latter for the paMiient 
of said credit upon demand after liberation has to be dctejinincd in accordance 
with the domestic law' or rule of international l;nv applicable to the case, because, 
as we shall see later on, the character of the war notes as legal tender or currency 
impressed by the Japanese military authorities during the enemy occupation did 
not and could not transcend beyond the enemy occupation or after the territory 
of the Philippines has been liberated from the enemy occupant. In other w'ords, 
while the Japanese military occupant had authority to make the w ar notes legal 
tender or acceptable as such during the enemy occupation, it had no pow er to 
make it so or the obligation created therewith payable with the same amount of 
Philippine currency or legal tender after the liberation. . , . 

We have already held in the case of Haw Via v, China Banking Corporation, 
supra, that the Japanese military occupant had the right to issue war notes as 
currency and order that they may be used in making payment of all kinds, due 
to military necessity. But such an order, being of political character, fell through 
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as of course upon the cessation of the Japanese military occupation; because it is 
a v\cJl-estal)lishcd rule in international Jaw that “the law made by the occupant 
within his admitted power, w hethcr morally jiistiliahle or nor, will bind any mem 
her of the occupied population as against any other memlier of it, and will bind 
as between them all and their national government, so far as it produces an elTcct 
during the occupation. When the occupation comes to an end and the authorit) 
of the national government is restored, either by the progress of operations during 
the war or by the conclusion of a peace, no redress can be had for what has been 
actually carried out but nothing further can follow from the occupant’s legisla¬ 
tion. . . (Westlake, hitcnutional LaiVy seventh edition, p. 518 . . .) I'hcreforc, 
as the Japanese Military Proclamation of January >, 1942, that declared the military 
war notes legal tender of the same value as the Philippine peso and acceptable as 
currency in payments of all kinds of obligations, ceased to be in force and cfTeci, 
said war notes also ceased ipso facto to be legal tender in the territories of the 
Philippines liberated from Japanese occupation. And the Proclamation issued by 
General Douglas iM|a IcArthur on October 2.i, 1944, that declares null and void 
all laws, regulations ami processes of the government established in the l^hilippines 
during the Japanese occupation, among them the said Japanese iMilitary I^oclama- 
tion of January 3, 1942, as w ell as l Aecutive Order No. 25 issued by the President 
of the Cotnmonwealth on November 18, 1944, w hich declares that the Japanese 
war notes arc not legal tender in all territories of the Philippines liberated from 
Japanese occupation, arc but a declaration of the aforesaid well-know n rule of 
international law. 


Note 

Regarding the JNLiJo case, Joaleigli writes, " I'lie (Jourt found it possible 0; reconcile 
the nullificatioM of deposits of occupation currency witli (a) the validation of with¬ 
drawals of occupation currency in reduction of pre-occiipati(»n hank halances, and (b; 
the revaluation of unpaid i»ccuparion debts other than liabilities of banks to de¬ 
positors_ However,... a question remains, in view of the 11 Had u decision, as U) 

whether an clfectivc transfer of... [the] deposit was ever made to the Rank of 
Taiwan.” Following the termination of hostilities the United States Office of 
Alien Prtipcrty vested all assets of the Bank of Taiwan in the Philippines (II Fed, 

850, 1946), and on January 7, 1947, the J^resideiit transferred all property vested in the 
Philippines to the l^liilippine Alien Property Administration (12 Fed, Rcj^. 133, 1947). 

Destruction and requisition of private property — Editorial Note. In 
amplification of Article 46 of the Hague Convention, supra, the United States 
Rules of 1/and Warfare (FAI 27-10, 1940) provide: “^24. Fhe measure of per- 
mi.ssiblc devastation is found in the strict necessities of war. As an end in itself, 
as a separate measure of w ar, devastation is not sanctioned by the law of war. 
There must he some reasonably close connection lictvveen the destruction of pro})- 
erty and the overcoming of the enemy’s army. Thus the rule requiring respect for 
private property is not violated through damage resulting from operations, move¬ 
ments, or combats of the army; that is, real estate may be used for marches, camp 
sites, construction of trenches, etc, liuildings may be used for shelter for troops, 
the sick and wounded, for animals, for reconnaissance, cover defense, etc, 

A. Fralcigh, “The Validity of Acts of Fncnriy Occupation Authorities Affecting Prop¬ 
erty Rights,” Cornell L.Q, 89, 112, 117 (1949). Ouoted with periuissiun of the OirncII I.aw 
Quarterly. 
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Fences, woods, crops, buildings, ctc.y may l)c demolished, cut down, and removed 
ro clear a field of fire, to construct bridges, to furnish fuel if imperatively needed 
for the army. . . . 330, Private property can be seized only by way of military 
necessity for the support or other benefit of the army or of the occupant. All 
destructifHi of property not commanded by the authorized officer, all pillage or 
sacking, even after taking a town or place by assault, are prohibited under the 
penalty of death or such other severe punishment as may seem ade(]uatc to the 
gravity of the ofTense.” 

Among the cases turning on Article 52 dealing with requisitions, see Gros Rovian 
ct Cic, V, Gcimmiyy 4 Rccueil dcs Decisions dcs Trihunanx Mixtes 753 (1924), 
Annual Digest, 1923-24, ("ase no. 245, in which a French company recovered from 
Cicrmany the value of boxes of printed w’ool muslin w hich were re(]uisitioncd 
without payment by German authorities in Belgium and sent to a private company 
in German) •, the tribunal held the requisition void since it w as not made for the 
purposes of the army of occupation, and the transfer ro the Germany company 
was thus a measure of transfer of ownership of Allied property in Gemmny and 
within the jurisdiction of the tribunal under Article 297 of the Treaty of Ver¬ 
sailles.^’*^ In Kannatzneas v. Gcnmny, 1 Recueil dcs Decisions des Tribtmartx 
Mixtes 17 ( 1926), Ant/t/al Diit;est, I92^‘2f>, Case no. V)5, the Greek-Ci'crman .Mixed 
Arbitral 'I ribunal dealt with the German requisition of Greek-owned grain in 
Rumania, which had been taken before Greece entered the war and for w-hich 
only a small p:i)*ment had been made. The tribunal held that compensation should 
be aw arded, since under Article 52 “in order for a requisition made by an occupy¬ 
ing army to be permissible, it is necessary that it be accompanied or followed as 
soon as possible by complete reimbursement of the value of the things requisitioned, 
and ... in the altscnce of such reimbursement the rc()uisition is contrary to interna¬ 
tional law.” In contrast, the German Rcichsgericht held, in litigation bctwxen 
the purchaser from the (Jerman authorities and a suliscqncnt vendee, that a requisi¬ 
tion of a Belgian motor in occupied Belgium w-as lawful though contrary to the 
I lague Regulations, .saying “It is a principle recognized in international law and 
which must be applied also to the Hague Conventions, that a State’s right to self- 
preservation is superior to all obligations undertaken in treaties, and that in case 
of necessity a State may depart and go beyond the provisions of the Hague Con¬ 
vention concerning the Law^s and Customs of War on Land.” 

DFCLARAHON RFGARDING FORCFD 1 RANSFERS OF 
PROPERTY IN 1‘NEMY-CONTROLl.Ei:) TERRITORY 
S Defu. of State Bullet in 21 (194.?) 

[T he declaring statesJ Hereby issue a formal w’arning to all concerned, and in 
particular to persons in neutral countries, that they intend to do their utmost to 

Ralli Bros. v. Germany, 4 Recucil des Decisions des rribwhiux ArbiirAUX Mixtes 41 
(1V23-24), Annual Diiicst 1923-24, (>ase 244, acc*)rd as to tlu' rcciuisitiiui bur holding that the 
tribunal lacked iiirisdiction. Sec also p. 523 supra, 

'-^’'rranslation frenn 6 I lackworrh, Diiicst of International l.aie -109 (1943). Sec also Golden- 
berp & Sons v. Germany, Annual Diy^est 1927-28, Case .369 (Rumania-Germany, Special Arbitral 
Tribunal, 1928). 

105 Entsclicidunpen des Reirhspcrichrs in Zivilsachen 326, Annual Dis^est 1919-22, Case 
no. 296. Cf. Do\\ ne\', “Law of War and Military Necessity,” 47 Ant, }, Inti L. 251 (1953). 
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defeat the methods of dispossession practiced by the governments with which 
they arc at war against the countries and peoples who have been so wantonly as¬ 
saulted and despoiled. 

Accordingly the governments making this declaration and the French National 
Committee reserve all their rights to declare invalid any transfers of, or dealings 
with, property, rights and interests of any description whatsoever which are, or 
have been situated in the territories which have come under the occupation or 
control, direct or indirect, of the governments with which they are at \\’ar or 
which belong or have belonged, to persons, including juridical persons, resident 
in such territories. 1 his \\ arning applies whether such transfers or dealings have 
taken the form of open looting or plunder, or of transactions apparently legal in 
form, even w hen they purport to be voluntarily effected. 


Note 

Article 75 of the Trcaiy of Peace with Italy provides in part that: “1. Ital\' 
accepts the principles of the I'nited Nations Declaration of January 5, I'H.?, and shall 
return, in the shortest possible time, ]>n)pcrty removed from the territory of any of 
the United Nations. 2. The <»hligatioii to make restitution applies to all ideiiiihable 
property at present in Italy \\ Inch was removed by force or duress V>y an\' of the Axis 
Powers from the territory of any of the United Nations, irrespective of any subsc- 
quenr transacticnis by which the present holder of any such property has secured pos¬ 
session.. 7. T he burden of identifying the property and of proving ownership shall 
rest on the claimant C iovernineiii, and the burden of proving that the property w as not 
removed by force or duress shall rest on the Italian (Government." 


DIIUTGTIVF 'I O July 11. 1947 fjCS 1779) 

(Text in (icrmany 1941-49, pp. 53, 37-38, Dept, of Stare pub. 3556) 

a. ^'oii will proceed, consistent with agreements on restitution reached in the 
Control Council, to restore such identifiable property other than gold and trans- 
p{)rt essential to miniiiiuni Gennan economy, to the government of the country 
from which it w as taken. Wm will not consent to any extensive program for the 
rc|)IaceTnent of looted or displaced property wdiich has been destroyed or cannot 
be located w henever such replacement can be accomplished only at the expense 
of reparation, a scif-susiaining Germany economy, or the cultural heritage of 
the German)' people, 

b. You will turn over nionctriry gold uncovered in Ciermanv to the ITipartitc 
Gold Commission in Brussels for distribution in accordance with the terms of the 
Paris Act on Reparation. 

Issued at St. James Palace, Jan. 5, 1943, by the United States, sixteen other United Nations 
/'including U.S.S.R., United Kingdom, China, Belgium, Netherlands, Poland, etc.), and the 
French National Comniirtcc. 

Regarding some of the problems arising in this field, sec Fraleigh. “The Validity of Acts of 
I’nerny Occupation Authorities Affecting Property Rights,” 35 Cornell I..Q. 89 (1949). 

T.I./IS. 1648, 61 Star. 1245. Article 78, paragraph 3 provides rhai “ I'lie Italian Govern- 
ntenr shall invalidate transfers involving property, rights and interests <»f any description be¬ 
longing to United Nations nationals, where such transfers resuhetl from f<»rcc or duress exerted 
by Axis Governments or rheir agencies during the war”; that Article deals with “United Nations 
Property in Ital\',” see p. 524, supra. Similar provisions are found in the Rumanian, Bulgarian 
and nungarian Peace 'IVcatics. 



FORCE AND WAR 


625 


c. In accordance with JCS 1570/9, you will make available for the rehabilitation 
and resettlement of non-rcpacriable victims of German action valuable personal 
property looted from Na/.i victims which is not rcstitutabic. 

d. It is the policy of your Government that persons and organi/.arions deprived 
of their property as a result of National Socialist persecution should cither have 
their property returned or l)c compensated therefor and that persons who suffered 
personal damage or injury through National Socialist persecution should receive 
indemnification in German currency. With respect to heirless and unclaimed 
property subject to internal restitution you will designate appropriate successor 
organizations. 


U.S. MILITARY GOVERNMENT I.AW 59 (GERMANY) 

Nov. 10, 1947. Excerpted text in (Jenuany 1947--49, p. 434 
(l)epr. of State pub. 3556) 

Arlicle 1. Basic rrmciples 

1. It shall be the purpose of this I.aw to ciTcct to the largest extent possible the 
speedy rcstiturion of identifiable property (tangible and intangible . . .) to persons 
who were wrongfull)' deprived of such property' within the period from 30 
January 1933 to 8 May 1945 for reasons of race, religion, narit)naliry, ideology or 
political ojiposition to National Socialism. For the purpose of this Law deprivation 
of property for reasons of nationality shall not include incasnrcs w hich under 
recognized rules of international law are usually permissible against property of 
nationals of enemy countries. 

2. Property shall be restored to its former owner or to his successor in interest 
in accordance wiih the provisions of this I.aw even though the interests of other 
persons who had no knowledge of the w rongful taking must be subordinated. 
Provisions of law for the protection of purchasers in good faith, which wnuld 
defeat restitution, shall be disregarded except w here this l.aw’ provides otherwise 
Article 2, Acts of Confiscation 

1. Property shall be considered confiscated within the provisions of tliis l/aw 
if the person entitled thereto has been deprived of it, or has failed to obtain it 
despite a well founded legal expectancy of acquisition, as the result of: 

(a) A transaction contra honos mores, threats or duress, or an unlawful tak¬ 
ing or any other tort; 

(b) Seizure due to a governmental act or by abuse of such act; 

(c) Seizure as the result of measures taken by the NSDAP, its formations or 
affiliated organizations; 

provided the acts described in (a) to (c) were caused by or constituted measures 
of persecution for any of the reasons set forth in Article 1. 

2. It shall not be permissible to plead that an act was not wrongful or contra 
bonos mores because it conformed with a prevailing ideology conccniing discrimi¬ 
nation against individuals on account of their race, religion, narionality% ideology or 
their political opposition to National Socialism. 

3. Confiscation by a governmental act within the meaning of paragraph 1 (b) 
shall be deemed to include, among other acts, sequestration, confiscation, forfeiture 
by order or operation of law, and transfer by order of the State or by a trustee 
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appointed by the State. I he forfeiture by virtue of a judgment of a criminal 
court shall also be considered a confiscation by a governmental act, if such judg¬ 
ment has been vacated by order of an appropriate court or by operation of law. 

4. A judgment or order of a court, or of an administrative agency, which, al- 
ihough based on general provisions of law, was handed down solely or primarily 
with the purpose of injuring the party affected by it for any of the reasons set 
forth in Article 1 sliall be deemed a specific instance of the abuse of a go\'crnmcntal 
act. riie abuse of a governmental act shall also include the procurement of a judg¬ 
ment or of measures of execution by exploiting the circumstances that the opponent 
w'as, actually or by law-, prevented from protecting his interests by virtue of his 
race, religion, nationality, ideology or bis political opposition to National Social¬ 
ism. I'he Restitution Authorities (Restitution Agency, Restitution (Chamber and 
Oberlandesgericlu) shall disregard any such judgment or order of a court or ad¬ 
ministrative agency w hether or nor it may otherwise l)c appealed or reopened 
under existing law. 

Article 3. Vresinnption of Confiscation 

I. It shall be presumed in favor of any claimant that the follow ing transactions 
entered into between 30 January 1933 and H May 1945 constitute acts of confisca¬ 
tion wathin the meaning of Article 2: 

(a) Any transfer or rcliniiuishmeiu of property made during a period of per¬ 
secution by any person who w'as directh* exposed to persecutor\' measures on an> 
of the grounds set forth in Article 1; 

(1)) Any transfer or reliiu|uishineiu of property made by a person wht» l)e- 
longed to a class of persons which on any of the grounds set l\>rih in Article I 
was to be eliminated in its entirety from the cultural and econ<nnic life <»f Cier- 
many by measures taken by the State or the NSDAR. . . . 

Article 4. Foner of Avoidance 

1, Any transaction entered into by a person belonging to a class referred to 
in Paragraph 1(b) of Article 3 within the period from 15 September 1935 (the 
date of the first Nuremberg laws) to 8 May 1945 may, because of tiie duress im¬ 
posed on such class, be avoided by a claimant w here such transaction involved the 
transfer or rclirujuishmcnt of any property unless: 

(a) The transaction as such and w'ith its essential terms would have taken 
place even in the absence of National Socialism, or 

(b) 'I he transferee protected the property interests of the claimant (Article 
7 ) or his predecessor in interest in an unusual manner and w4th substantial success, 
for example, by helping him in transferring his assets abroad or through similar 
assistance. 


Note 

In an OMGUS Special Report on Property Control, Nov. 1948, iln'd, p. 432-433, it 
was said: ‘‘Even prior to the surrender of Germany, it was the announced policy of 
the United States Government to rake appropriate steps for the safeguarding of prop¬ 
erties w^hich had been expropriated by National Socialist f)erscciition from their former 
ow'ners- Attempts were made through negotiations on a quadripartite basis to de¬ 

velop a uniform program for the restitution of properties to persons and organizations 
deprived thereof as a result of National Socialist persecution, or, in lieu of restitution 
of property in kind, for adequate compensation. This proved impossible because of 
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certain fundamental difTercnccs among the occupying powers. For the same reasons 
a bizonal or trizonal law could not he agreed upon. I'hc decision was therefore reached 
to prf)cced on a unilateral basis.” 

In a letter to counsel in Bernstein v. N. V. Ncdcrlirndschc-Avicrikaanschc Stoonivaart 
AJaatscbafypij^ 173 F.2d 71 (2d Cr., 1949), which had been decided on the basis of Bern- 
stcnt\\ Van I1cyii,bcn b'reres S. A., 163 F.2d 246 (2d Ct., 1947), cert, den, 332 IJ.S. 772 
(1947), the Acting Legal Adviser of the Department of State (Jack B. Tate) wrote on 
April 13, 1949: 

You have pointed out that the Circuit Court of Appeals in the Van Meyghen 
case stated: 

. a court of the forum will not undertake to pass upon the validity under the 
municipal law of another state of the acts of olTlcials of that state, purporting to act 
as such. . . 

It was ihercffirc concluded that in the circumstances the court was without power 
to inquire into the acts of spoliation alleged to have been perpetrated on Bernstein 
in ( lerinany in 1937-1938 in which Nazi officials of Germany were claimed to have 
been participants. 

You have inquircil whether the Department might care to express its view con¬ 
cerning the Executive policy of this Government with respect to the exercise by 
courts of this country of jurisdiction in such eases. 'The Department considers the 
matter an important one and is pleased to express its views as follows: 

1. 'Fliis f lovernmcnt has c<»nsistcntly opposed the forcible acts of dispossession 
c»f a discriminatory and confiscatory nature practice*! by the Cicrmans on the 
countries or peoples subject to their controls. . . . 

2. Of special importance is Military Government l./aw No. 59 which shows this 
Government’s policy <*f undoing birced transfers and restituting iilenrifiable prop¬ 
erty to persons wrongfully deprived <»f such property within the period from Jan- 
iiarv 30, 1933 to .Ma>' S, 1945 for reasons of race, religi<ui, nationality, ideology or 
p*tlitical opposition to National Socialism. Article 1 (1). It should be noted that 
tliis polic>’ applies generally despite the existence of purcliasers in good faith. 
Article 1 (2). 

3. The policy of the F.xeciirive, with respect to claims asserted in the I’nited 
Slates for the restinition of identifiable property (or compensation in lieu thereof) 
lost through force, coercion, or duress as a result c)f Nazi persecution in (Germany, 
is to relieve American courts from any restraint upon the exercise of their jurisdic¬ 
tion to pass upon the validir>' of the acts of Na/i ^ifficials. [(irj'watry 19^7-49^ pp. 
438-9.] 

S I AH' OF n il NIT Ill'.RI.ANDS v. FI Dl.U \L RFSI-RX F BANK 
(S.D.N.Y. 1951: 99 F. Supp. 655) 

rrhc stare of 'Fhc Netherlands brought a replevin action against defendant Fed¬ 
eral Rcscr\ c Bank of New X’ork to recover certain bonds* taken from Netherlands 
nationals by f iermans during the German occupation of the Netherlands. On May 
24, 1940 the Netherlands Govcrnment-in-cxile in England issued Decree .A-1, vest¬ 
ing protective title in the State of The Netherlands to all securities belonging to 
nauiral or legal persons domiciled in The Netherlands for the purpose of conserv- 
in<T the rights of the former owners. I'hercafter these bonds were seized by Ger¬ 
man authorities, sold on the black market in Paris in 1943 by an agent of the 
(ku-man Government, pas.scd into the hands of a Swi.ss firm, and in 1947 l)oughr 
from that firm by an American citizen w ho had failed to comply wdth the United 
States foreign funds control laws. T'hcy were taken from him on liis return to the 
United Stares because of such violation, and deposited w ith the bank as required 

* bniuls issiivtl b\' Anicric.iii (•*)rp<»r;iti*»ns. 
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by law. Defendant bank, claiming no title to the securities, interpleaded him and 
he counter-claimed asserting title. ] 

Goddard, D.J. In 1942, the New York Court of Appeals had occasion to con¬ 
sider Royal Decree A-1 when property, located in New York and owned b\' 
Netherlands residents, was attached for the benefit of a non-resident alien. Ander¬ 
son V. N. V, TranscnidinCy etc., 1942, 2S9 9, 4? N.K.2d 502. The decree was 

given effect b>^ the Neu’ '^’ork Court, u ith the result that the attachment was va¬ 
cated at the instance of The Netherlands government. 'I hc court reasoned that 
the decree was not confiscarory; rather, it was meant to conserv e the assets of Neth¬ 
erlands nationals and was in keeping with New ’N'ork public policy because de¬ 
signed, in part, to prevent such property from falling into the hands of what was 
then a common enemy (>f The Netherlands and the United States for use in prose¬ 
cuting the war. ... 

Changed circumstances, and different facts, re(]uire that the application of the 
Anderson case to the present situation be cioseix' scnitini/.ed. . . . 1 he bonds, in 
the case at bar, were located within Netherlands territory that was under militarx' 
occupation by Ck'rmany at the time Decree A-1 w as enacted. In the Anderson 
case, the disputed property was at all m.aterial rimes situated within the United 
States. 

Royal Decree A-1, w hen promulgated by the Netherlands Government-in-cxile, 
in reality was dependent for its enforcement upon the cooperation of other sov¬ 
ereigns. . . . 

Furthermore, from the standpoint of international law theorv, I he Netherlands 
Goverr;ment-in-exiIe had the status to legislate in connection w ith assets of its 
nationals situated in foreign countries w hether or not such countries chose to ap|)ly 
the law within their respective jurisdictions. .Military occupation by a belligerent 
enemy docs not transfer sovereignty over the occupied territory to that encmx', 
but confers only (piite limited authority to regtdate the area- 

I'hc absent sovereign remains the de jure govermiicni of the coiinirv'. Recog¬ 
nition as such by the United States and other nations served only to confirm this 
principle . . . , but did not necessarily commit tlu-m to the acceptance of acts that 
w^ould not be in accord with the authority of an absent sox ercign. . . . 

In legislating upon the subject of assets of Netherlands domiciliarics located out- 
.*:idc the occupied territory, the govcrnment-in-cxilc was performing functif)ns 
consistent v. ith its then status. As the .sovereign, it could endeax or to preserve the 
interest of its nationals in properties .situated bex^ond enemy control, especially 
wlicn those residing within the occupied territory might find thcm.sclvcs poxx cr- 
Icss to protect those interests. In addition, as a belligerent antagonist it endeavored 
to keep properties wdiich were beyond the territorial reach of the occupying 
power from, in some way, being applied for the enemy’s l)cncfit. 

However, it docs not follow that the same criteria apply when the legislation 
concerns assets within the confines of the occupied territory. Though remaining 
the sovereign, the aliscnt gfwernment may, nevertheless, be limited in its further 
authorin' to goxern the subjugated areas. . . . 

There is onl\ meagre authority and commentary upon the power of the absent 
sovereign. In general, the view most: prevalent prior to World War 11, and influ¬ 
enced by deci.sions and practices .stemming from VV'orld War I occurrences, con¬ 
sidered the acts of the de jure governments as having, of themselves, no force and 
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effect in occupied terrirory. ... [referring to CIrcck, Anglo-American, and Dutch 
practice; and pointing out that even though Belgian courts differed therefrom, yet 
they rccogni/cd that hostile measures aimed against the occupant were not appli¬ 
cable in occupied areas]. 

The decree in question was not a neutral edict. If effective as designed, it would 
have seriously impaired the negotiability of the bonds in question as well as all 
other transferable claims. . . . Its aim was avowedly partisan — to hinder the use 
of the assets of Netherlands domiciliarics by the enemy, and it did not specify or 
distinguish between assets secured by the encm>' through legitimate or illegitimate 
means. Being an instrument of ecfuiomic warfare, it would not be, and w’as not, 
implemented by the occupying authority so as to affect assets w ithin its territorial 
control. 

An examination of the development of the Atnerican attitude tow^ards belligerent 
occupations discloses that it was at least originall}^ considered that con(|Ucst sus¬ 
pended the sovcreigiU\* of the former possessor in favor of tlie cnenix' occupant. 
United Stales v. Rice, 1819, 4 Wheat. 246, 254. . . . 

Since ratification of the Hague Regulations respecting land warfare, it is no 
Icjiiger understood that military occupation effects a transfer of sovereignty. . . . 

Nevertheless, the United States l)roadly construes its powers to legislate for 
enemy areas it has occupied. VI Hackavcrnlfs Dif^est .^91. So far as I have been 
able to discover, throughout W'orld War 11 the United States has adhered to its 
position that, as a inattcr of huv, the decrees of an absent sovereign, even a friendly 
one, w ere a nullit>' in the areas occupied by the United States except to the extent 
that the United States chose to implement them. . . . 

... it must be acknow Icdged that under concepts prevailing at the time Royal 
Decree A-1 was promulgated, the enactment w'ould not be considered applicable in 
the occupied areas as a nuiticr of internarional law’ or pursuant to relevant conflict 
of laws principles. . . . I lius, it w’as not effective to transfer title to assets in terri¬ 
tory under enemy militarx’ occupation at the time the decree purported to do so. 

Only one reason would justify a departure from these principles; that is, if mod¬ 
ern concepts which condemn the waging of aggressive war, as expressed in and 
after World War II, necessitate an abandonment of prior theories w ith respect to 
the authority of sovereigns al)sent from their homeland by virtue of military occu¬ 
pation. I hiis, if giiiiled by partisan intent, the occupation itself need not be recog¬ 
nized by those in s\ jupathv w ith the exiled government, and all manner (ff rules 
and theories may be disrcgainled to the end that aid is extended to the conquered 
and the conejueror opposed. 

It may be that had this case arisen for decision w hile the United States was at 
war, some might have felt less compulsion to examine so closely the effect of the 
action of The Netherlands governnicnr. But, today, further removed from the 
influence of these former political events and emotions, it is only just tliat prin¬ 
ciple he not subordinated to expediency insofar as conflict w ith current interna¬ 
tional commitments is not occasioned thereby. . . . 

I have little doubt that the restoration of confiscated properties can be accom¬ 
plished, and whh the active assistance of the State of The Netherlands, in a manner 
that will afford our and other courts an opportunity fully to hear and determine 
all claims to these and other securities wdiich, after proper notice, may be presented 
for adjudication.... 1 am of the opinion ... that Royal Decree .A-1 did not effect 
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a transfer of title to the bonds in question upon which the State of The Nether¬ 
lands may base its claim to the bonds in question.^ 

[Interpleaded defendant had no title, since his acquisition was forbidden by 
American law, whicli could regulate his action because of his citi/enship; while 
tracing his claim back through the German seizure, the court said: J 
Plainly, under the rules governing land w arfare of the Hague Convention, the 
confiscation of private property by a belligerent occupant is expressly pro¬ 
hibited. . . . 

My conclusion must be that neither plaintiff nor interpleaded defendant has es¬ 
tablished a valid claim to the bonds whose possession they seek. Accordingly, the 
securities remain in the custody of the defendant stakeholder to await the appear¬ 
ance of proper claimants, or other appropriate dispositionJ-"’ 


Note 

This decision was reversed and judgment given f(»r the State of The Netlicriands, 
201 F.2d 455 (2nd (ar., 1955). (dark, Ct. J., held that Anderson v, Transiivdinc, cited in 
the principal case, was “an accurate sratcjiient (»f the law we should apply in the present 
case,” and was “still a correct exposition of our policy.” In view of ('.hies Service ('o. v. 
McGrathy 342 U.S. 330 (1952) the court differed with the viexv of the lower c(Mirt that 
the situs of the property was where the bearer bontls were located, saying: “as applied 
to the problems occasioned l>y the looting of securities by a cofuiuering jiower, we 
believe the domicile f>f the corporate debtor is a much more significant point of contact 
than the location of the bond instrument,” Judge (dark added: 

The Netherlands decree should l)c given effect, however, even if the situs (jf 
these Ixuids were ileemcd insei)arable from the certificates. . . . modern authority 
as we view it points to the enforceability of this decree under international law. 

,., Since the adoption of these [I Jaguc] Regulations it is generally agreed that the 
occupant does not succeeil to sovereignty over the occupied territory, but has onlv 
limited administrative authority. . . . 

While it is clear that the preoccupation laws outside the legitimate scope of the 
occupant’s control remain in force, Hague Regulations, Art. 43,. . . the effectiveness 
of the absent sf>\Treign\s new legislation is not quite as certain. The I lagiie Regula¬ 
tions <lo not explicitly deal with this problem. Several foreign courts have, how¬ 
ever, considered the issue; and, so far as we have been able to find, only those of 
Greece have rcfu.sed to give effect to enactments of the legitimate sovereign apply¬ 
ing to the occupied territory. . . . 

. . . Obviou.sly, absentee lcgislatif»n intended to interfere with the f)ccupant’s 
Icgitiviatc rule should not be given effect. Otherwise the authority vested in the 
occupying power by Article 43 of the Hague Regulations would become nugatory. 
Mere hostility to the occupant should not. however, invalidate the absetit sovereign’s 
enactments. To have such an effect the Iiostilc legislation must be directed against 
those aspects of governmental control which international law vests in the occupant. 

In short, the legitimate sovereign should be entitled to legislate over occupied 
territory insofar as such enactments do not conflict with the legitimate rule of the 
occupying power. This view is suggested by at least one prominent commentator 
on international law', xvho wTites: “Principle scenes to demand that, assuming the 
new’ law to fall w'ithin the category of that large peurion of national law' which 
persists during the occupation and which the enemy occupant cannot lawfully 
change or annul, it ought to operate in occupied territory.” iMcNair, Municipal 

*2-* Cf. F. K. OppenheinuT, “Cjoverriinerjts aiitl Aurhoriries in ]• \ile,” U) Avt. /. Ivt'l /.. 5^'»S 
(1942). 

^2t»Cf. Stein. “Application f>f the I.aw of the Ahseni Sovereign in I crritory under Belligerent 
Occupation,” 4<* Mich. L. Rev. 341 (VMfi). 
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Effects of Hclligcrcnt Occupation, 57 L.Q, Rev. 35, 7?; see also McNair, Legal 
Elfects of War 3S2-5 (3d Ed. 1948). Snnifwliai similar is the position taken by 
Fcilchcnfcld in 'J'he imerriatiomil Lcotunnic Lan oj Belligerent Occupation 13«^> 
(1942). . .. 

. . . Tims it is apparent that the ctuninentators do not view international law as 
precluding all recognition of absentee decrees; and our own intcrpirctation recon¬ 
ciles the Hague restrictions on the occupant with the need for continuous legislation 
in all fields of government control. 

In view of the vagueness of Article 43, it may occasionally be difficult in a 
particular case to determine where the occupant's autliority ends and that of the 
absent sovereign begins. But that determination is gre.itly simplified here by 
Article 46 of the Hague Regulations, prohibiting confiscation of private property 
by the occupant. Decree A-1 was aimed directly at preventing or at least dis¬ 
couraging such illegal seizure; hence, while unquestionably a “hostile” measure, 
it merely implemented a restriction upon the occupant, rather tlian interfered with 
his legitimate rule. . . . Nor should we deny enforcement simply because the decree 
\\ as not so successful in accomplishing its purpose of preventing enemy looting as 
its authors may have wished; such enactments would become all the less effective 
in the future if we were to refuse recognition here. Since Decree A-1 does not con¬ 
flict with any legitimate legislation or regulation of the occupant or witli our ow'ii 
public policy, wc see no rcastm wdiy it should not be given effect in the present 
case. . . . Ihis conclusion receives further support from the fact that, so far as 
appears, the claim of the Netherlands does not compete with any valid rights of 
I’niied States residents. 

We may add that the conclusion to which wc find ourselves impelled by current 
doctrines of international law seems to us more necessary and appropriate to the 
world to which we have ccmiic than the mid-nineteenth century view followed 
below. 

In Ahoitiz cl* (lo. v. Vrire, 99 T. Supp. 602 (D. IJiali, 1951), plaintiff Phili[)pine com¬ 
pany sued defendant, an American formerly an official in the Philippines, on notes 
which he had given while helil hy Japanese aiithuriries r)ccup\ ing the Philipjuncs. These 
notes had been given in order to borrow money (Japanese military occupation cur¬ 
rency) with which to bribe Japanese guards and buy food for defendant and his as¬ 
sociates in Santo Tomas prison camp. Defendant claimed that: (1) the notes were void 
because given for <»cciiparion currency, which he alleged to have been illegal in view' 
(»f the wrongfiilness of the Japanese occupation; and (2) that the notes themselves 
were illegal under the Japanese occupation laws and regulations forbidding prisoners 
and internees to have any dealings with civilians and prcjviding possible death punish¬ 
ment for the lenders. Why should the court rciccr both of these defenses? 


Section G. War Crimes 

IiitrcKluclory Note. From earl\’ times .states have at least occasionally tried 
nnd punished for violations of the international laws of war both members of their 
own military forces and those of the enemy who have come into their hands dur¬ 
ing the course of hostilities. Such trials have usually been conducted by military 
tribunals, and frequently their reports arc not readily available. Much more ex¬ 
tensive publicity has been given the trials after World War II than in earlier 

times.’^T 

*^®Scc M. Ci. Shiinker, “Law of Belligerent Occupation in the American Cniirts,” 50 Mich. 
L. Rev. 1066 (1952); F. Morgenstern, “Validity of the .\cts of the Belligerent Occupant” 1951 
Brit. Y.B. Int'l L. 291. 

127 por earlier American precedents, see ca.ses cited l)v Stone, C.J., in Ex parte Oiiirin, 317 
U.S. 1, 31-35 (1942); Colby, “War Crimes,” 23 Mich L. Rev. 482, 606 (1920: Cowles, “Uni¬ 
versality of Jurisdiction over War Crimc.s,” 33 Calif. L 177, 207 (1945). See also Bcllot, 

“War Crimes,” 2 Grotim Society Transactions 31 (1917). 
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Atrocities during World War I resulted in provisions in the Versailles Treaty for 
two types of trials. By Article 227, the Allied and Associated Powers “publicly 
arraign Williani II of Hohcn/.ollcrn, fornicrlx German Emperor, for a supreme 
offence against iiucrnational nioralitx* and the sauctitx' of treaties.” Provision was 
made for his trial before a special tribunal of one judge appointed by each of the 
principal x\Ilicd and Associated Powers, which in its decision “will be guided by 
the highest motives of international policy, w ith a view to vindicating the solemn 
obligations of international undertakings and the validity of international morality.” 
The project came to naught, as William H lied to T he Netherlands, which refused 
to surrender him. In contrast to this provision. Article 228 provided that “The Ger¬ 
man Government recognizes the right of the Allied and Associated Powers to bring 
before military tribunals persons accused of having committed acts in violation of 
the laws and customs of war,” and Germany agreed to hand over to the Allied and 
Associated Powers all persons accused of having committed such acts.*-** 

Lists of accused persons were compiled by the Allied C jovernments and presented 
to Germany on February 3, 1920; but the latter represented that grave political 
difficulties would ensue in case the Allies insisted upon the surrender of the persons 
named. Germany therefore proposed that the accused be tried before the highest 
German court at Leipzig. 1 his was accepted, the Allies leaving the rcsponsil)ilit\' 
for prosecution to the German Llovernmcnr. Out of a long list of over a thousaiul 
accused persons, twelve trials were in fact held; half resulted in actiuitrals and half 
in convictions with light sentences.^-** Perhaps the most famous of these cases was 
that of the Llandovery Castle, in which Getman Naval Lieiirenanrs Dithmar and 
Boldt were sentenced to four years imprisonment for ordering, and taking part in, 
firing upon survivors in lifeboats of a torpedoed British hospital-ship. J hey were 
not excused by the fact that the submarine commander ordered them to do so.*^^” 
During World War II there were many who insisted that war crimes must be 
punished; and on November 1, 1943 Roosevelt, Stalin, and Churchill issued a joint 
declaration that “At the time of the granting of any armistice to any government 
which may be set up in Germany, those German oflicers and men and members of 
the Nazi parry who have been responsible for, or have taken a c«inscnting parr in 
the above atrocities, massacres and executions, will be sent back to the countries 
in which their abominable deeds were done in order that they may be judged and 
punished.” T his was “without prejudice to the case of the major criminals, vvTiosc 
offences have no particular geographical localisation and who will be punished by 
the joint decision of the Governments of the Allies.” 

128 For Report of the Conunissiun of the Versailles Conference, see 14 Am. /. hit'I /.. 95 
(1920). 

122 Sec Brit. Pari. Papers (1921), Cmd. 1450; 16 Am. /. InPl L. 62S--640, 674-724 (1922); 
Mullins, The Leipzig Trials (1921). 

Mid. 

^^^9 Dept. State Bull. 310 (1943). 

For discussions during World War II, sec I lyde, “Funishnient t)f Wat Criminals,” 37 Proc, 
Am. Soc. Int'l L. 39 (194^); Comment, Dickinson, ibid., 46; Manner, “ l lic Legal Nature anti 
Punishment of Criminal Acts of Violence Contrary to the l.aws of War,” 37 Am. /. ItiPl /.. 
407 (1943); Levy, “The Law and Procedure of War Crime Trials,” 37 Am. Pol. Sci. Rev. 1052 
(1943); Kelscn, “Collective and Individual Rcsponsihility in International Law with Particular 
Regard to the Punishment of War Criminals,” 31 Calif. L. Rev. 530 (1943); Gliicck, H'ar Crmi- 
inals (1944); Lautcrpacht, “The Law of Nations and the Punishment of War Crimes,” 1944 
Brit. YJi. InPl L. 58; Cowles, “Trial of War Criminals by Military Tribunals,” 30 A.B.A.]. 330 
(1944); Wright, “War Criminals,” 39 Afu. /. inPl L. 257 (1945). On the U.N. War Crimes 
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AGREEMEN'r FOR ES I ABI.ISHMEN F OF AN INl'ERNATIONAL 

MILITARY TRIBUNAL ^32 
Concluded at London, August 8, 1945 
Dept, of State pub. 2420, Trials of War Crinmiah — Documents 

... The Government of the LTnited States of America, the Provisional Govern¬ 
ment of the French Republic, the (Government of the United Kingdom of Great 
Britain and Northern Ireland and the Government of the Union of Soviet Socialist 
Republics (hereinafter called “the signatories”) acting in the interests of all the 
United Nations and by their representatixes duly aiithori/ed thereto have con¬ 
cluded this agreement. 

Art, I, There shall be established after consultation with the Control Council 
for Germany an International Military Tril)unal for the trial of war criminals 
whose offenses have no particular geographical location whether they be accused 
individually or in their capacity as members of organizations or groups or in both 
capacities. 

Art, 2, The constitution, jurisdiction and functions of the International Military 
Tribunal shall be those sec out in the charter annexed to this agreement, which 
Charter shall form an integral part of this agreement. . . . 

CHARTER OF THE INTERNATIONAL MILl'I ARY TRIBUNAL 

Art, 2. The Tribunal shall consist of four members, each with an alternate. 
One member and one alternate shall be appointed by each of the signatories. The 
alternates shall, so far as they arc able, be present at all sessions of the Tribunal, 
In case of illness of any member of the Tribunal or his incapacity for some other 
rea.son to fulfill his functions, his alternate shall take his place. 

Art, 3, Neither the Tribunal, its members nor their alternates can be chal¬ 
lenged by the prosecution, or by the defendants or their counsel. Each signatory 
may replace its member of the Vribunal or his alternate for reasons of health or 
for other good reasons, except that no replacement may take place during a trial, 
other than by an alternate. 

Art, 4, (a) The presence of all four members of the Tribunal or the alternate 
for any absent member shall be necessary to constitute the quorum. 

(b) The members of the Tribunal shall, before any trial begins, agree among 
themselves upon the selection from their number of a President, and the President 

Cominission, see Schwclb, “The United Nations War Crimes Qmimission,” 1946 Brit, V£, 
Int^l L. 363. See also ideas from Trainin, Hitlerite Responsibility under Crhninal Law (Roth- 
stein's transl. from the Russian, 1945). 

^®2Also in 39 Ant, /. Int'l L, Supp. 257 (1945). On the work of the London Conference 
which drew up these documents, sec Dept, of State Pub. No. 3080, Report of Robert H. Jackson, 
United States Representative to the International Conference on Military Trials, London, 1945. 

lasxiie only trial held under this Charter was that at Niimbcrg in 1945-1946. Subsequent 
trials were contemplated, but instead, trials were held in the several occupation zones (except 
perhaps the Soviet) under the authority (»f Control Council Law no. 10. See Taylor, “Nurem¬ 
berg Trials,*’ Int, Conciliatiofif No. 450 (Apr., 1949). Alcnibers of the Niirnberg Tribunal were 
Lord Justice I.awrcncc (U.K.), President; Francis Biddle (U.S.); M. Donncdicii de Vabres 
(Fr.); 1. T. Nikitchenko (U.S.S.R.). The alternates were Sir Norman Birkett (U.K.), juage 
J. J. Parker (U.S.). R. Falco (Fr.), and A. Volchov (U.S.S.R.). 
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shall hold office during that trial, or as may otherwise be agreed by a vote of not 
less than three members. The principle of rotation of presidency for successive 
trials is agreed. If, however, a session of the Tribunal takes f)lace on the territory 
of one of the four signatories, the representative of that signatory on the Tribunal 
shall preside. 

(c) Save as aforesaid the 'rribunal shall take decisions by a majority vote and 
in case the votes are evenly divided, the vote of the President shall be decisive: 
provided always that convictions and sentences shall only be imposed by affirmative 
votes of at least three members of the Tribunal. . . . 

Art, 6. The 'I ribunal established by the agreement referred to in article 1 hereof 
for the trial and punishment of the major war criminals of the luiropean Axis 
countries shall have the power to try and punish persons who, acting in the interest 
of the European Axis countries, m hether ns individuals or as members of organiza¬ 
tions, committed any of the following crimes. 

The following acts, or any of them, are crimes coming within the jurisdiction 
of the 'rribunal for which there shall be individual responsibility: 

(a) Crimes against peace: Namely, planning, preparation, initiation or waging 
of a war of aggression, or a war in violation of international treaties, agreements 
or assurances, or participation in a common plan or conspirac\^ for the accomplish¬ 
ment of any of the foregoing; 

(b) War Crimes: Namely, violations of the laws or customs of war. Such 
violations shall include, but not l)e limited to, murder, ill-treatment or deportation 
to slave labor or for an\’ other purpose of civilian population of or in occupied 
territory, murder or ill-treatment of prisoners of war or persons on the seas, killing 
of hostages, plunder of pul)lic or private propertw wanton destruction of cities, 
towns or villages, or dewasrarion not justified by military necessin^ 

(c) Crimes against humanity: Namely, murder, extermination, enslavement, 
deportation, and other inhumane acts committed against any civilian population, 
before or during the war, or persecutions on political, racial or religious grounds in 
execution of or in connection with any crime within the jurisdiction of the Tri¬ 
bunal, whether or not in violation of the domestic law of the country where 
perpetrated. 

Leaders, organizers, instigators and accomplices participating in the formulation 
or execution of a common plan or conspiracy to commit any of the foregoing 
crimes arc responsible for all acts performed bv any persons in execution of such 
plan.^’^... 

Art, 9, At the trial of any individual member of any group or organization the 
Tribunal may declare (in connection with any act of which the individual may 
be convicted) that the group or organization of which the individual was a member 
was a criminal organization. 

After receipt of the indictment the Tribunal shall give such notice as it thinks 
fit that the prosecution intends to ask the Tribunal to make such declaration and 
any member of the organization will be entitled to apply to the Tribunal for leave 
to be heard by the Tribunal upon the question of the criminal character of the 
organization. T he 1 ribunal shall have power to allow or reject the application. 
If the application is allowed, the Tribunal may direct in what manner the appli¬ 
cants shall be represented and heard. 

Articles 7 and 8, here omitted, arc quoted by the Tribunal, p. 645, infra. 
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Art, 10, In cases where a group or organization is declared criminal by the Tri¬ 
bunal, the competent national authority of any signatory sliall have the right to 
bring individuals to trial for membership therein before national, military or occu¬ 
pation courts. In any such ease the criminal nature of the group or organization 
is considered proved and shall not be questioned. . . . 

Art. 12. "1 he rribiinal shall have the right to take proceedings against a person 
charged with crimes set out in article 6 of this Charter in his absence, if he has not 
been found or if the Tribunal, for any reason, finds it necessary, in the interests of 
justice, to conduct the hearing in his absence. 

Art. 13. The Tribunal shall draw up rules for its procedure. These rules shall 
not be inconsistent with the provisions of this Charter. . . . 

Art. 16. In order to ensure fair trial for the defendants, the following procedure 
shall be followed: 

fa) The indictment shall include full particulars specifying in detail the 
charges against the defendants. A copy of the indictment and of all the documents 
lodged with the indictment, translated into a language which he understands, shall 
be furnished to the defendant at a reasonable time before the trial. 

(b) During any preliminary examination or trial of a defendant he shall have 
the right to give any explanation relevant to the charges made against him. 

(c) A preliminary examination of a defendant and his trial shall be conducted 
in, or translated into, a language which the defendant understands. 

(d) A defendant shall have the right to conduct his own defense before the 
Tribunal or to have the assistance of counsel. 

(e) A defendant shall have the right through himself or through his counsel 
to present evidence at the trial in support of his defense, and to cross-examine any 
witness called by the prosecution. . . . 

Art. IS. The Tribunal shall 

(a) Confine the trial strictly to an expeditious hearing of the issues raised by 
the charges, 

(b) Take strict measures to prevent any action which will cause unreasonable 
delay, and rule our irrelevant issues and statements of any kind whatsoever, 

(d) Deal summarily with any contumacy, imposing appropriate punishment, 
including exclusion of any defendant or his counsel from some or all further pro¬ 
ceedings, but without prejudice to the determination of the charges. 

Art. 19. The Tribunal shall not be bound by technical rules of evidence. It shall 
adopt and apply to the greatest possible extent expeditious and non-technical pro¬ 
cedure, and shall admit any evidence wluch it ileems to have probative value. . . . 

Art. 25. All official documents shall be prodiu ed, and all court proceedings con¬ 
ducted, in English, French and Russian, and in the language of the defendant. So 
much of the record and of the proceedings may also be translated into the language 
of any country in which the Tribunal is sitting, as the Tribunal considers desirable 
in the interests of justice and public opinion. 

Art. 26. The judgment of the Tribunal as to the guilt or the innocence of any 
defendant shall give the reasons on which it is based, and shall be final and not 
subject to review'. 

Art. 27. The Tribunal shall have the right to impose upon a defendant, on con¬ 
viction, death or such other punishment as shall be determined by it to be just. 

Art. 2S. In addition to any punishment imposed by it, the TVibunal shall have 
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the right to deprive the convicted person of any stolen property and order its 
delivery to the Control Council for Germany. 

Art, 29. In case of guilt, sentences shall he carried out in accordance with the 
orders of the Control Counc il for (Germany, ^\ luch ina\' at any time reduce or 
othen^'ise alter the sentences, hut may not increase the severity thereof. If the 
Control Council for (iermany, after any defendant has been convicted and sen¬ 
tenced, discovers fresh evidence which, in its opinion, w ould found a fresh charge 
against him, the Council shall report accordingly to the Committee established 
under article 14 hereof, for such action as they may consider proper, having regard 
to the interests of justice. 

Art. SO. The expenses of the rrihunal and of the trials, shall he charged by the 
signatories against the funds allorred for maintenance of the ("oiitrol Council for 
Germany. 


NURNRI'UC; IXDICIMKNT 
U.S. Dejn. of Stare, Trial (jf War (yiminah Docinncnts. p. 23 

I, The United Slates of America, the I'rench Republic, ibo United Kingdom of 
Great Britain and Northern Ireland and the Union of Soviet Socialist Republics by 
the undersigned, Robert M. Jackson, lran(,(»is dc Mciuhon, Hartley Shaweross 
and R. A. Rndenko, dul>’ af^pointed to represent their respective Governments in 
the investigation of the charges against and the prosecution of the major war crimi¬ 
nals, pursuant to the Agreement of J .ondon dated Kih August, 1945, and the Charter 
of this Tribunal annexed thereto, hereby accuse as guilty, in the respects hereinafter 
set forth, of Crimes against Peace. W ar Crimes, and Crimes against Humanity, and 
of a Common Plan or Conspiracy to commit those Crimes, all as defined in the 
Charter of the 'rribiinal, and accordingly name as defendants in this cause and as 
indicated on the counts hereinafter .set out: Hemmmi Wilhelm Gocringy Rudolf 
Hess, Joachim von Rihhevtrop, Robert Ley. Wilhelm Keitel, Ernst Kaltenbrunncr, 
Alfred Rosenberg, Hans Trank, Wilbebti Trick, jnliiis Strcichcr, Walter Funk, 
Hjalmar Schacht, Gtfstav Krupp von Bohlcn und Halbach, Karl Dbnitz, Erich 
Raeder, Baldur von Schirach, Tritz SauckeL Alfred Jodi, Martin liormann, Franz 
von Tapen, Artur Seyss-lnquart, Albert Speer, Constantin von Ncurath and Hans 
Fritzsche, individually and as members of an\' of the Ciroups or Organizations next 
hereinafter named. 

II. The following are named as (iroups or Organizations (since dissolved) 
which should be declared criiniiial by reason of their aims and the means used for 
the accomplishment thereof arul in connection with the conviction of such of the 
named defendants as w'eic ineinbcrs thereof: Die Reichsregierung (Reich Cabinet); 
Das Korps Der Politischen Leher Der NationaUSozialistischen Deutschen Arheitcr- 
partei (Leadership Corps of the Nazi Party;; Die Schutzstaffeln Der National- 
Sozialistischen Deutschen Arbcitcrparlei (commonly known as the “SS”) and in¬ 
cluding Die Sicherheitsdienst (commonly known as the “SD’’); Die Geheime 
Staatspolizei (Secret State Police, commonly known as the “Gestapo”); Die Sturm- 
abieilungen Der N.S.D.A.P. (comonly known as the “SA”); and the General Staff 
and High Conmiand of the Cierrnan Armed P'orces. The identity and membership 
of the Cl'roups or Organizations referred to in the foregoing titles are hereinafter 
in Appendix B more particularly defined. 
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Count One — The Common Plan or Cojjspiracy (Charter, Article 6, especially 
6 fal ) 

All the defendants, with divers other persons, during a period of years pre¬ 
ceding 8th May, 1945, participated as leaders, organizers, instigators or accomplices 
in the formulation or execution of a common plan or conspiracy to commit, or 
which involved the commission of. Crimes against Peace, War Crimes, and Crimes 
against Humanity, as defined in the Charter of this Tribunal, and, in accordance 
with the provisions of the Charter, are individually responsible for their own acts 
and for all acts committed by any persons in the execution of such plan or con¬ 
spiracy. The common plan or conspiracy embraced the commission of Crimes 
against Peace, in that the defendants planned, prepared, initiated and waged wars 
of aggression, which w ere also wars in violation of international treaties, agree¬ 
ments or assurances. In the development and course of the common plan or con¬ 
spiracy it came to embrace the commission of War Crimes, in that it contemplated, 
and the defendants determined upon and carried our, ruthless wars against coun¬ 
tries and populations, in violation of the rules and customs of w^ar, including as 
typical and sj stcmatic means by which the \\ars were prosecuted, murder, ill- 
treatment, deportation for slave labor and for other purposes of civilian populations 
of occupied territories, murder and ill-treatment of prisoners of war and of per¬ 
sons on the high seas, the taking and killing of hostages, the plunder of public and 
pri\ atc proi)crtN', the u anton destruction of cities, towns, and villages, and devas¬ 
tation not Justified by militars’ necessity. The common plan or conspiracy contem¬ 
plated and came to embrace as r> pica! and systematic means, and the defendants 
determined upon and committed. Crimes against Humanity, both within Germany 
and w'ithin occupied territories, including murder, extermination, enslavement, de¬ 
portation, and other inhumane acts committed against civilian populations before 
and during the w ar, and persecutions on political, racial or religious ground, in 
execution of the plan for preparing and prosecuting aggressive or illegal wars, 
many of such acts and persecutions l)eing violations of the domestic laws of the 
countries w here perpetrated. . . . 

Count Two — Crimes Against Peace (Charter, Article 6 [a]) 

All the defendants, w ith divers other persons, during a period of years preceding 
8rh May, 1945, participated in the planning, preparation, initiation and w'aging of 
wars of aggression, which \verc also wars in violation of international treaties, 
agreements and assurances. . . . 

Count Three — War Crimes (Charter, Article 6, especially 6 [b]) 

All the defendants committed War Crimes between 1st September, 1939, and 8th 
May, 1945 in CicrmaiiN' and in all tho.se countries and territories occupied by the 
German armed forces since 1st Septemher, 1939, and in Austria, Czechoslovakia, 
and Italy, and on the High Seas. 

All the defendants, acting in concert wuth others, fornmlaied and executed a 
common plan or conspiracy to commit War Crimes as defined in Article 6(b) of 
the Charter. Vhis plan involved, among other things, the practice of “total war” in¬ 
cluding methods of combat and of military occupation in direct conflict with the 
laws and customs of war, and the commission of crimes perpetrated on the field 
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of battle during encounters with enemy armies, and against prisoners of war, and 
in occupied territories against tlic civilian population of such territories. 

I'hc said War Crinics w ere committed by the defendants and by other persons 
for wliosc acts the defendants are responsible (under Article 6 of the (’harrer ) as 
such other persons when committing the said War Crimes performed their acts in 
execution of a common plan and conspiracy to commit the said W^ir Crimes, in 
the formulation and execution of w hich plan and conspiracy all the defendants 
participated as leaders, organizers, instigators and accomplices. 

1 hesc methods and crimes constituted violations of international conventions, 
of internal penal laws and of the general principles of criminal law as derived from 
the criminal law^ of all civilized nations, and were involved in and part of a sys¬ 
tematic course of conduct. . .. 

Coimt Four — Crimes Against Hmuanity (Charter, Article 6, especiallx’ 61 c |) 

All the defendants committed Crimes against Humanity during a period of years 
preceding 8th Max, 1945 in Gerinanv and in all those countries and territories 
occupied by the (ierman armed forces since 1st September, 1939 and in Austria 
and ("zeclioslovakia and in Italy and on the High Seas. 

All the defendants, acting in concert with others, formulated and executed a 
common plan or conspiracy' to commit Crimes against Humanity as defined in 
Article 6 (c) of the Charter. This plan involved, among other things, the murder 
and persecution of all who were or who w ere suspected of being opptised to the 
cfunmon plan alleged in Count One. 

The said Crimes against Humanity w ere committed by the defendants and by 
other persons for whose acts the defendants are responsible, (under Article 6 of 
the Charter) as such other persons, w hen committing the said War Crimes, })er- 
formed their acts in execution of a common plan and conspiracy to commit the 
said War Crimes, in the formulation and execution of which plan and conspiracx' 
all the defendants participated as leaders, organizers, instigators and accotnplices. 

I hesc methods and crimes constituted violations of international conventions, 
of internal penal laxx^s and of the general principles of criminal law as derived from 
the criminal laxv of all civilized nations and w ere involved in and part of a system¬ 
atic course of conduct. T he said acts were contrary to Article 6 of the Charter. 

The prosecution will rely upon the facts pleaded under Count 'I'hrec as also 
constituting Crimes against Humanity.’**'’ 


JUDGMEN I OK I'HK NURMJriRG KRIIiUNAI., SKP ri /\1Bi:R 30, 1946 

I’.S. Ciovernmenr Printing Office, 1947 

On the 8th August 1945 the ( iovernment of the United Kingdom of (ireat Brit¬ 
ain and Northern Ireland, the (iovernment of the United States of America, the 
Provisional Government of the ITcnch Republic, and the GtA-ernmenr of the 

inilicrmciit was sidled by Knberr II. Jacksc^n for iht* United States, l’‘ran<,*»is dt* ,\Urn - 
thon for l*'rant:c, flardcy Shawi:n»ss f(»r the United. Kinyiluin, and K. A. Kndenko for the 
Soviet Union. 

i3Gpull text alsf) in 22 Procecdirii^s in the Trial of the Major War Criiniiiah before the Inter¬ 
national Military Tribunaly 411 5«9-, 41 /hn. /. Int'l L, 172 (1947) -, 6 F-R.l). 60 ; 20 Temple L.Q. 
167 (1947). 
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Union of Soviet Socialist Republics entered into an Agreement establishing this 
rribunal for the trial of war criminals whose offenses liave no particular geo¬ 
graphical location. In accordance with Article 5, the following Covcrninents of 
the United Nations have expressed their adherence Ut the agreement: Ch eece, Den¬ 
mark, ^’llgoslavia, the Netherlands, C/echoslovakia, Poland, Belgium, I’rhiopia, 
Australia, Honduras, Norway, Panama, l.uxembourg, Haiti, New Zealand, India, 
V^enezuela, Uruguay, and Paraguay. 

By tlic Charter annexed to the agreement, the cf)nsrituiion, jurisdiction, and 
fund ions of tlie tribunal were defined... . 

hour hundred and three open sessions of the I'ribiinal have been held; 33 wit¬ 
nesses ga\e evidence orally for the prosecution agaimst the individual defendants, 
and 6i w itnesses, in addition to 19 of the defendants, gave evidence for the defense. 

A further 143 w itnesses gave evidence for the defense by means of w rirten an- 
swers to interrogatories. 

'The I'riljunal appointed commissioners to hear evidence relating to the organi¬ 
zations, and 101 witnesses were heard for the defense before the commissioners, 
and 1,SU9 ailidavits from other witnesses were submitted. Six reports were also 
submitted, summari/ing the contents of a great number of further affidavits. 

1 hiriy-eighr thousand affidavits, signed by 155,000 people, were submitted on 
behalf of the Political I .eaders, 1 36,213 on behalf of the SS, 10,000 on behalf of the 
SA, 7000 on behalf of the S.I)., 7000 on behalf of the Cieneral Staff and OKW, 
and 2000 on behalf of the (icstapo. 

The I ribunal ii.self heard 22 w itnesses for the organizations, I’iie documents 
rendered in evidence for the prosecution of the individual defendants and the 
organizations numbered several thousands. A complete stenograpliic record of 
everything said in court has been made, as well as an electrical recording of all the 
|)roceeilings. 

Copies of all the documents put in evidence by the prosecution have been sup¬ 
plied to the defense in the German language. 'The applications made by the de¬ 
fendants for the proiliicrion of w itnesses and documents raised serious problems in 
some instances, on account of the unsettled state of the country. It was also neces¬ 
sary to limit the number of w itnesses to be called, in order to ha\e an expeditious 
hearing, in accordance with Article ISu) of the Charter. The I ribunal, after 
examination, granted all those applications w hich in iis opinion were relevant to the 
defense of any defendant or named group or organization, and were not cumula¬ 
tive. Facilities w ere provided for obtaining those w itnesses and documents granted 
through the office of the (ieneral Secretary established by the I ribunal. 

Aliich of the evidence presented to the I ribunal on behalf of the pro.secution 
w'as documentary evidence, captured by the Allied armies in German .Army head- 
t|uariers, Ciovernment l)uildings, and elsewhere. Some of the documents were 
found in salt mines, buried in the ground, hidden behind false walls, and in other 
places thought to be secure from discovery. 'Fhc case, therefore, against the de¬ 
fendants rests in a large measure on documents of their own making, the authen¬ 
ticity of w hich has not been challenged except in one or two ca.ses. 

I. The Charter Trovisions 

rhe individual defendants are indicted under .Article 6 of the Charter.^**'... 


Quotation of the Charter litre omitted*, sec p. 634, supra. 
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These provisions arc binding upon the I ribunal as the law to be applied to the 
case. The Tribunal will later discuss them in more detail; but, before doing so, it 
will be necessary lo review the facis. For the purpose of showing the background 
of the aggressive \\ ar and war crimes charged in the indictnicnt, the Tribunal w ill 
begin by reviewing sonic of the events that follow cd the First World War, and in 
particular, by tracing the growth of the Nazi Party under Hitler’s leadership to 
a position of supreme p(»\ver from w liich it controlled the destiny of the w-hole 
German people, and paved the way for the alleged commission of all the crimes 
charged against the defendanrs.^*^^. . . 

l\\ Violations of Inteniational Treaties 

'Fhe Charter defines as a crime the planning or w aging of war that is a war of 
aggression or a war in violation of international treaties. I'he T ribunal has decided 
that certain of the defendants planneci and waged aggressive wars against It) nations, 
and w ere therefore guilty of this scries of crimes. T his makes it unnccessar\' to 
discuss the subject in further detail, or even to consiilcr at any length the extent to 
which these aggressive wmis were also “wars in violation of international treaties, 
agreements, or assurances.” T hese treaties are set out in Appendix (] of the indi* ;- 
ment. T hose of principal importance are the following; 

(A) Hague Conventions 

In the 1899 Conventi(;n the signatory powers agreed: “before an appeal to arms 
... to have recourse, as far as circumstances allow', to the good ofliccs or mediation 
of one or more friemll\' p»>wcrs.” A similar clause was inserted in the Convention 
for Pacilic Settlement of International Disputes of 1907. In ilic accompanying 
Convention Relative to Opening of Hostilities, article I contains this far more 
specific language: 

The Contracting Fovvers recognize that Jiostilities between them must not com¬ 
mence without a previous and explicit warning, in the form of either a declaration <»f 
war, giving reasons, or an ultimatum with a conditional declaration of w'ar. 

(iermany w as a parry to tliesc conventions. 

fB) X'ersaillcs Treaty 

Breaches of certain provisions of the X’ersaillcs TVeaty are also relied on by the 
prosecution — not to fortify the left bank of the Rhine (art. 42--44); to “respect 
strictly the independence of Austria’' (art. SO); renunciation of any rights in Memcl 
(art. 99) and the Free of Danzig (art. 100); the recognition of the independ¬ 
ence of the Czccho-Slovak State; and the Military, Naval, and Air Clauses against 
German rearmament found in part \'. T here is no doubt that action was taken 
by the Cjcnnan (iovernment contrary to all these provisions, the details of which 
arc set out in aj)pendix C. . .. 

( C) T reaties of Mutual Guarantee, Arbitration, and Non-Aggression. 

It is unnecessary to discuss in any detail the various treaties entered into by Cier- 
manv w ith other powers. Treaties of Mutual Guarantee were signed by Cjcrmany 
at Locarno in 1925, with Belgium, France, Great Britain, and Italy, assuring the 
maintenance of the territorial status quo. Arbitration treaties were also executed 
by Germany at Locarno with Czechoslovakia, Belgium, and Poland. 


In omined passages ihc Tribunal discussed at length the origin and aims of the Nazi Parry, 
its seizure of power, its ir»ternal consolidation and reariiiaiiient, the t>rcparatioiis for aggression, 
seizure of Austria and Czechoslovakia, the attack on Poland, the invasions of Denmark and 
Norway, aggression against Circecc and Y ugoslavia, the attack on the U.S.S.R., and the war 
against tiie United States. 
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Article 1 of the latter treaty is typical providing: 

All disputes of every kind between Germany and Poland . . . whieli it may not be 
possible to settle amicably by the normal methods of diplomacy, shall be submitted for 
decision to an arbitral tribunal. ... 

Conventions of arbitration and conciliation were entered into bcn\ cen f iermany, 
the Netherlands, and Denmark in 1926; and between ( Jerinanv and l.uxcmburg in 
1929. Nonaggression treaties w ere execiiied by Germany with Denmark and Russia 
ill 1939. 

(D) Kcllogg-Briand Pact 

J'he Pact of Paris was signed on the 27tii August 192S by Germany, the United 
States, Belgium, France, CJreat Britain, Italy, Japan, Pt»land, and other countries; 
and subse(|uently by (»rber powers. The Tribunal has made full reference to the 
nature of this Pact and its legal effect in another part of this judgment. It is there¬ 
fore not necessary to discuss the matter further here, save to state that in the opin¬ 
ion of the Tribunal this pact w'as \ iol:Ued by CJeriuany in all the cases of aggressive 
war charged in the indictment. It is to be noted that on the 26th January 1934, Ger¬ 
many signed a Declaration for the Afaintenance of Permanent Peace with Poland, 
w Inch was explicitly based on the Pact of Paris, and in which the use of force was 
outlawed for a period of 10 years. . . . 

(E) The Law of the Charter 

'Fhe jurisdiction of the Tribunal is defined in the Agreement and Charter, and 
the crimes coming within the jurisdiction of the Tribunal, for which there shall be 
individual responsiltility, are set out in Article 6. The law of the Charter is deci¬ 
sive, and binding upon the 'Fribiinal. 

The making of the Charter was tlie exercise of the so\ creign legislative power 
l)y the countries to w hich the German Reich unconditionally surrendered; and the 
undoul>red right of these countries to legislate for the occupied territories has been 
recognized hy the civilized world, 'i'he Charter is not an arl)itrarv exercise of 
power on the part of the victorious nations, but in the view of the I'ribunal, as will 
be shown, it is the expression of international law existing at the rime of its creation; 
and to that extent is itself a contrilmrion to international law. 

The Signatory Pow ers created this I rihiinal, defined the law it w as to adminis¬ 
ter, and made regulations for the proper conduct of the trial. In doing so, they have 
done together what an\’ one of them might have done singly; for it is not to be 
doubted that any nation has the right thus to set up special courts to administer laxv. 
With regard to the constitution of the court, all that the defendants arc entitled to 
ask is to rccci\'c a fair trial on the facts and law'. 

'Fhc Charter makes tlic planning or waging of a u ar of aggression or a war in 
violation of international treaties a crime; and it is therefore not strictly ncccssar\- 
to consider whether and to w hat extent aggrcssiN C war was a crime before the 
execution of the London Agreement. But in view'' of the great importance of the 
questions of law involved, the Tribunal has heard full argument from the prosecu¬ 
tion and the defense, and will express its view' on the matter. 

It was urged on behalf of the defendants that a fimdamenral principle of all 
law' — international and domestic — is that there can he no punishment of crime 
without a preexisting law. “iV///////// crimen sine IcgCy nulla poem sine /egc.'’ It 
was submitted that cx post facto punishment is abhorrent to the hnv of all civilized 
nations, that no sovereign poxver had made aggressive war a crime at the time the 
alleged criminal acts were committed, that no statute had defined aggressive war, 
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that no penalty had been fixed for its commission, and no court had been created 
to trv and punish ofTenders. 

In the first place, it is to be oliserved that the maxim miHm/i crimen sine lege 
is not a limitation of sovereignty, but is in general a principle of justice. To assert 
that it is unjust to punish those wlio in defiance of treaties and assurances have 
attacked neighboring states w ithout w arning is obviously untrue, for in such cir¬ 
cumstances the attacker must know* that he is doing w-rong, and so far from it being 
unjust to punish him, it w ould be unjust if his wrong wxre allow'ed to go iin- 
piinished. Occupying the positions they did in the government of Ciermany, the 
defendants, or at least some of them must have knowwi of the treaties signed by 
Germany, outlawing recourse to war for the settlement of international disputes; 
they must have known that they were acting in defiance of all intcrnatifinal law' 
when in complete deliberation they carried out their designs of invasion and ag¬ 
gression. On this view of the case alone, it w ould appear that the maxim has no 
application to the present facts. 

This view is strongly reinforced h\' a consideration of the state of international 
law^ in ]9V), so far as aggressive war is concerned. The (General Treaty for the 
Renunciation of W ar of August 27, I92S, nK)rc generally know n as the Pact of 
Paris or the Kellogg-Briand Pact, was binding on 6.^ nations, including Germany, 
Italy, and Japan at the outbreak of war in 1939_ 

The question is, w hat was the legal effect of this pact? I'hc nations w ho signed 
the pact or adhered to it unconditionally condemned rccf>urse to w'ar for the future 
as an instrument of policy, and expressly renounced it. After the signing of the 
pact, any nation resorting to w ar as an instrument of national policy breaks the 
pact. In the opinion of the Tribunal, the solemn renunciation of w'ar as an in¬ 
strument of national policy necessarily involves the proposition that such a w'ar is 
illegal in international law; and that those w’^ho plan and wage such a war, with its 
inevitable and terrible consequences, arc committing a crime in so doing. War for 
the solution of international controversies undertaken as an instrument of national 
policy certainly includes a w ar of aggression, and such a w'ar is therefore outlawed 
by the pact. .Vs .Mr. Henry L. Stimson, then Secretary of State of the United 
States, said in 1932: 

War between nations was renounced by the signatories i>f the Kellogg-Briand 'Freaty. 
This means ?hat it has l)cconic throughout practically the entire world ... an illegal 
thing. Hereafter, when engaged in armed ('onflict, either one or both of them must 
be termed vif>lators of this general treaty law. . . . We denounce them as law lircakcrs. 

But it is argued that the pact docs not expressly enact that such w^ars arc crimes, 
or set up courts to try those w'ho make such w^irs. To that extent the same is true 
w ith regard to the ]aw^s of w ar contained in the Hague Convention. The Hague 
Convention of 1907 prohilu’tcd resort to certain methods of waging w^ar. These 
included the inhumane treatment of prisoners, the employment of poisoned 
weapons, the improper use of flags of truce, and similar matters. Many of these 
prohibitions had Ix cn enforced long before the date of the Convention; hut since 
1907 tliey have certainly l)een crimes, punishable as offenses against the law's of 
war; yet the Hague Convention now'hcre designates such practices as criminal, 
nor is any sentence prescribed, nor any mention made of a ccjiirt to try and punish 


^3® Here the tribunal quoted the Pact, p. 568, supra. 
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offenders. For many years past, liowevcr, military tribunals have tried and 
ptmished individuals guilry of violating the rules of land warfare laid down by this 
Convention. In the opinion of the I ribiinal, thf)se w ho wage aggressive war arc 
doing that whic h is C(|iially illegal, and of much greater moment than a breach of 
one of the rules of the 1 laguc (Convention. In interpreting the words of the pact, 
it nuist be retnembered that international law is not the product of an international 
legislature, and that such international agreements as the Pact of Paris have to deal 
with general principles of la\\% and not with administrative matters of procedure. 
1 he law of war is to be found not only in treaties, but in the customs and practices 
of slates which gradually obtained universal recognition, and from the general 
principles of justice applied by jurists and practiced by military courts. Phis law 
is not static, but l)y continual adaptation follows the needs of a changing world. 
Indeed, in many cases treaties do no more than express and define for more accurate 
reference the principles of huv already existing. 

fhe view wliich the I ribunal lakes of the true interpretation of the pact is 
upporred by the international history which preceded it. In the year 1923 the 
Irafr of a 'I reaty of Mutual Assistance was sponsored l)y the League of Nations. 
In .Article 1 the treaty declared “that aggressive w^ar is an inrcrnatic)nal crime,” and 
that the parlies would “undertake that no one of them will be guilty of its com¬ 
mission.” The draft treaty was submirred to rw'cnty-nine states, about half of 
whom w-ere in favor of accepting the text. T he principal objection appeared to be 
in the difficulty of defining the acts which w'ould constitute “aggression,” rather 
than any doubt as to the criminality of aggressive war. Fhe preamble to the 
Ixaguc of Nations 1924 Protocol for the Pacific Settlement of International Dis¬ 
putes, i“(icncva Protocol”), after “recognising the solidarity of the members of 
the international comiminiry,” declared that “a war of aggression constitutes a 
violation of this solidarity and is an international crime.” It went on to declare 
that the contracting parties w ere “desirous of facilitating the complete application 
of the system provided in the Covenant of the League of Nations for the pacific 
settlement of disputes bctw'ccn the stares and of ensuring the repression of interna¬ 
tional crimes.” Fhe Protocol w as recommended to the members of the League 
of Nations by a unanimous resolution in the Assembly of the 48 members of the 
League. I'hcsc members included Italy and Japan, but Germany was not tlien a 
member of the League. 

Although the Protocol w as never ratified, it w^as signed by the leading statesmen 
of the world, representing the vast majority of the civilized States and peoples, and 
may be regarded as strong evidence of the intention to brand aggressive war as 
an international eriinc. 

At the meeting of the Assembly of the League of Nations on the 24th September 
1927, all the delegations then present (including the German, the Italian, and the 
Japanese), unanimously adopted a declaration concerning wars of aggression. The 
preamble to the declaration stared: 

The Assembly: Recognizing the solidarity which unites the community of nationsi 

Being inspired by a firm desire for the maintenance of general peace; 

Being convinced that a war of aggression can never serve as a means of settling in- 
rern:irion:il disputes, and is in ctinsciiuence an international crime. , . . 

"I'he uiianiiiKKis resolution of the ISth F'ebriiary 1928, of 21 i\merican republics 
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at the sixth (Havana) Pan-American Conference, declared that “war of aggression 
constitutes an intcrnarional crime against the human species.” 

Al! these expressions of opinion, and others that could be cited, so solemnly 
made, reinforce the construction which the Tribunal placed uf)on the Pact of 
Paris, that resort to a war of aggression is not merely illegal, bur is criminal.''**' 
J he prohibition ol aggressix e w ar demanded by the conscience of the world, finds 
its expression in the series of Pacts and 'I reatics to wliich tlic Tribunal has just 
refened. 

It is also important to remember that Article 227 of the Treaty of Versailles 
provided for the constitution of a special tribunal, composed of representatives of 
live ot the Allied and Associated Powers which had been belligerents in the First 
World War opposed to (ilermanv, to try the former German Emperor “for a 
supreme otfence against international morality and the sanctity of treaties.” 7'hc 
purpose of this trial was expressed to be “to vindicate the solemn obligations of 
international undertakings, and the validitv of international morality.” In Article 
228 of the ITeaty, the German Ciovernment expressly recognized the right of 
the Allied Powers “to l)ring before military tribunals persons accused of having 
committed acts in vioIati(jn of the law s and customs of war.” 

It was siibiniiied that international law is concerned w ith the actions of sovereign 
States, and prox idcs no punishment for indix iduals; and further, that w here the 
act in ciucstion is an act of State, those xx ho carry it out arc not personally re¬ 
sponsible, hut arc protected by the doctrine of the soxercignty of the State. In 
the opinion of the 'I ribunal, both these submissions must be rejected. That in¬ 
ternational law imposes duties and liabilities upon individuals as well as upon states 
has long been recognized. In the recent case of Ex parte Quirin (1942 317 U.S. 1), 
hefoie the Supreiue Court of the United States, persons wx*rc charged during the 
war w itli landing in the United States for purposes of spying and sabotage. I hc 
late Chief Justice Stone, speaking for the court, said: 

From the very beginning of its history this Court lias applied the laxv' of war as in¬ 
cluding that part of the law of nations which prescribes for the conduct of war, the 
status, rights, and duties of enemy nations as well as enemy individuals. 

He went on to give a list of eases tried liy the courts, where individual offenders 
were charged w itli oflFenccs against the Jaws of nations, and particularly the law's of 
w'ar. Many other authorities could be cited, but enough has been said to show that 
individuals can he punished for violations of international law. Crimes against 
international law arc committed by men, not by abstract entities, and only by 
punishing individuals w ho commit such crimes can the provisions of international 
law he enforced. 

'The provisions of Article 228 of the treaty of Versailles already referred to 
illustrate and enforce this view of individual responsibility. 

The principle of international law, w hich under certain circumstances, protects 
the representatives of a State, cannot be applied to acts which arc condemned as 
criminal by international Iaw\ The authors of these acts cannot shelter theiaselves 

^I .Iscwhcrc in its opinion the 'I'rihunal said: “I'he charges in tlie indictment that the de¬ 
fendants planned and waged aggressive wars arc charges cif the utmost gravity. War is essen¬ 
tially an evil thing. Its consequences are not confined t(^ the belligerent states alone, but affect 
the whole world. 

“'I'o initiate a w ar of aggression, therefore, is not only an inreriiationaJ critric; it is the supreme 
intemacional crime differing only from the other war crimes in that it contains within itself the 
accumulated evil of the whole.” 
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behind their official position in order to be freed from pimishmcrn in appropriate 
proceedings. Article 7 of the Charter expressly declares; 

I'he official position of defciulams, whether as heads of State, fu responsible officials 
in governnieiu departments, shall n(»t he considered as frccitig them from responsibility, 
or mitigating punishment. 

On the other hand the very essence of the Charter is that individuals have in¬ 
ternational duties which transcend the national obligations of obedience imposed 
by the individual State. He who violates the laws of war caimot obtain immunity 
w bile acting in pursuance of the authority of rhe State if the State in authorizing 
action moves outside its competence under international law. 

It was also submitted on behalf of most of these defendants that in doing what 
they did they were acting under the orders of Mirier, and therefore cannot be held 
responsible for the acts committed In* them in carrying out these orders. The 
("harrer specifically provides in Article 8: 

'I'lic fact that the defendanr acted pursuant ri> onlcr of his f iovernnient or of a su¬ 
perior shall n(»r free him from responsibility, but ma>' be eonsidcrcil in mitigation of 
punishment. 

1 he provisions of this Article arc in conformity with the law of all nations.'"** 
That a soldier w^as ordered to kill or torture in violation of the international law 
of w ar has never been recognized as a defense to such acts of bnitalit\', though, 
as tlie (Charter here provides, the order may be urged in mitigation of the pimish- 
ment. The true test, w hich is found in varying degrees in the criminal law' of most 
nations, is not rhe existence of the order, hut w hether moral choice was in fact 
possible. 

\*. 'rhe Line iis to the Covwion Plan or Conspiracy 

In the previous recital of the facts relating to aggressive war, it is clear that 
planning and preparation had been carried out in the most systematic w ay at every 
stage of the history. 

Planning and preparation arc essential to the making of w nr. In the opinion of 
the Tribunal aggressive war is a crime under international hw. '1 he Charter defines 
this offense as planning, preparation, initiation, or w aging of a w ar of aggression 
“or participation in a common plan or conspiracy for rhe accomplishment ... of 
the foregoing.” I he indictment follows this distinction. Count one charges the 
common plan or conspiracy, (^ounr two charges the planning and w aging of w^ar. 
'I'he same evidence has been introduced to support both counts, ^^"c shall therefore 
discuss both counts together, as they arc in substance the same. The defendants 
have been charged under both counts, and their guilt under each count must be 
determined. 

Higyr an order of Nov. 15, 1944 the United States A\’ar Deparnnent deleted the last part of 
paragraph 347 of the Rules of I.and Warfare, 1940 (FM 27-10), which had contained the pro¬ 
vision ‘individuals of tlie armed forces will not be punislicd for these offenses in case they arc 
committed under the orders or sanction of their government or commaiidcrs"; and added a 
new section 345.1, reading: ‘individuals aiul organi/aiions who violate the accepted laws and 
custfirns of war may be punished therefew. 1 lowevcr, the fact that the acts complained of were 
done pursuant to order of a superior or government, sanction may be taken into consideration 
in determining culpability, either by way of defense or in mitigarion of punishinenr. Fhe person 
giving such orders may also be punished.” 

Regarding the defense of “superior orders” in war crimes cases, see 2 Oppenheim's intema- 
liunal Law § 253 (Lautcrpaclit’s 7tli ed., 1952); United Nations War Oimes Commission, 15 
Law Reports of Trials of War Criminals 157-160 ( 1949 ). 
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The “common plan or conspiracy” charged in the indictment covers 25 years, 
from the formation of the Nazi Party in 1919 to the end of the war in 1945. The 
party is spoken of as “the instrument of cohesion among the defendants” for carry¬ 
ing out the purposes of the conspiracy — the overthrowing of the Treaty of Ver¬ 
sailles, acquiring territory lost by Germany in the last war and “lebensraum” in 
Europe, by the use, if necessary, of armed force, of aggressive war. The “seizure 
of power” by the Nazis, the use of terror, the destruction of trade unions, the 
attack on Christian teaching and on churches, the persecution of the Jews, the 
regimentation of youth — all these are said to be steps deliberately taken to carry 
out the common plan. It found expression, so it is alleged, in secret rearmament, 
the withdrawal by Germany from the Disarmament Conference and the League 
of Nations, universal military service, and seizure of the Rhineland. Finally, ac¬ 
cording to the indictTiient, aggressive action was planned and carried out against 
Austria and Czechoslovakia in 1936-38, followed by the planning and waging of 
war against Poland; and, succcssivcl\% against ten other countries. 

The prosecution says, in effect, that any significant participation in the affairs 
of the Nazi Party or government is evidence of a participation in a conspiracy 
that is in itself criminal. Conspiracy is not defined in the Charter. But in the 
opinion of the Tribiinal the conspiracy must be clearly outlined in its criminal 
purpose. It must not be too far removed from the time of decision and of action. 
The planning, to be criminal, must not rest merely on the declarations of a party 
program, such as arc found in the 25 points of the Nazi Party, announced in 1920, 
or the political affirmations expressed in “Mein Kampf” in later years. The Tribunal 
must examine whether a concrete plan to wage war existed, and determine the 
participants in that concrete plan. 

It is not necessary to decide whether a single master conspiracy between the 
defendants has been established by the evidence. I'he seizure of power by the 
Nazi Party, and the subsequent domination by the Nazi State of all spheres of 
economic and social life must of course be remembered when the later plans for 
waging war are examined. That plans were made to wage wars, as early as No¬ 
vember 5, 1937, and probably before that, is apparent. And thereafter, such prep¬ 
arations continued in many directions, and against the peace of many countries. 
Indeed the threat of war — and war itself if necessary — was an integral part of 
the Nazi policy. But the evidence establishes with certainty the existence of many 
separate plans rather than a single conspiracy embracing them all. That Germany 
was rapidly moving to complete dictatorship from the moment that the Nazis 
seized power, and progressively in the direction of war, has been overwhelmingly 
shown in the ordered sequence of aggressive acts and wars already set out in this 
judgment. 

In the opinion of the Tribunal, the evidence establishes the common planning 
to prepare and wage war by certain of the defendants. It is immaterial to consider 
whether a .single coaspiracy to the extent and over the time set out in the indict¬ 
ment has been conclusively proved. Continued planning, with aggressive war as 
the objective, has been established beyond doubt.... 

VI. War Crimes and Crimes Against Humanity 

The evidence relating to war crimes has been overwhelming, in its volume and 
its detail. It is impossible for this judgment adequately to review it, or to record 
the mass of documentary and oral evidence that has been presented. The truth 
remains that war crimes were committed on a vast scale, never before seen in the 
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history of \\;ir. I’hcv arc pcrpctnitctl in all the countries occupietl by Germany, 
ami on the high seas, and were attended by every concxit ablc circumstance of 
cruelty and horror. 1 here can l)e no doubt that the majoritv' of them arose from 
the Nazi conception of “total w ar,” with which the aggressive wars \\ ere waged, 
h'or in this conception of “total w ar” the moral ideas undcrlx ing the conventions 
\N hich seek to make war more humane arc no longer regarded as having force or 
validity. I'vervthing is made subordinate to the overmastering dictates of war. 
Rules, regidations, assurances, and treaties, all alike, arc of no moment; and sri, 
freed from the restraining iniluencc of international law, the aggressive war is 
conducted l>y the Nazi leaders in the most barbaric w av . Accordingly, war crimes 
were committed w lien and wherever the Fuehrer and his close associates thought 
them to be advantageous. Thex' were for the most parr the result of cold and 
criminal calculation. . . . 

The tribunal prop<»ses, therefore, to deal (]uite generally with the (juestion 
of w ar crimes, and to refer to them later w hen examining the responsibility of tlie 
individual defendants in relation to them. Prisoners of war were ill-treated and 
tortured and murdcTcd, not only in defiance of the well-established rules of in¬ 
ternational law% but in complete disregard of the elementary dictates of humanity. 
Civilian poptilations in occupied territories suffered the same fate. Whole popula¬ 
tions were deported to Germany for the purposes of slave labor upon defense 
works, armament production and similar tasks connected with the war effort. 
Hostages were taken in very large numbers from the civilian populations in all the 
occupied countries, and vvere shot as suited the German purposes. Public and 
private property was systematically plundered and pillaged in order to enlarge the 
resources of Germany at the expense of the rest of Europe. Cities and towns and 
x'illages w ere xvantonly destroyed without military justification or necessity. , . . 

(F) The Law Relating to War Crimes and Crimes Against Humanity 

The Tribunal is of course bound by the Charter, in the definition which it gives 
both of war crimes and crimes against humanity. With respect to war crimes, 
however, as has already been pointed out, the crimes defined by Article 6, section 
(b), of the Charter were already recognized as war crimes under international 
law. They were covered by Articles 46, 50, 52 and 56 of the Hague Convention 
of 1907, and Articles 2, 3, 4, 46, and 51 of the Geneva Convention of 1929.^*® 
That violation of these provisions constituted crimes for which the guilty in¬ 
dividuals w ere puni.shablc is too well settled to admit of argument. 

But it is argued that the Hague Convention docs not apply in this case, because 
of the “general participation” clause in Article 2 of the Hague Convention of 
1907. That clause provided: 

The provisions contained in the regulations (rules of land warfare) referred to in 
Article 1 as well as in the present convention do not apply except between contracting 
powers, and then only if all the belligerents are parties to the convention. 

Several of the belligerents in the recent war were not parties to this convention. 

In the opinion of the Tribunal it is not necessary to decide this question. The 
rules of land warfare expressed in the convention undoubtedly represented an ad¬ 
vance over existing international law at the time of their adoption. But the con¬ 
vention expressly stated that it was an attempt “to revise the general laws and 
customs of war,” which it thus recognized to be then existing, but by 1939 these 


1*2 Cf, pp, (ij2, supra. 
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rules laid down in the convention were recognized by all civilized nations, and 
were regarded as being declaratory of the laws and customs of war which are 
referred to in Article 6 (b) of the Charter. 

A further submission was made that Germany was no longer bound by the niles 
of land warfare in many of the territories occupied during the war, because Ger¬ 
man}' had coniplctely subjugated those countries and incorporated them into the 
German Reich, a fact which gave Germany authority to deal with the occupied 
countries as though they were part of Germany. In the view of the Tribunal it 
is unnecessary in this case to decide w'hcthcr this doctrine of subjugation, depen¬ 
dent as it is upon military conquest, has any application where the subjugation is 
the result of the crime of aggressive w ar. 'Fhc doctrine w'as never considered to be 
applicable so long as there was an army in the field attempting to restore the oc¬ 
cupied countries to their true ow ners, and in this case, therefore, the doctrine could 
not apply to any territories occupied after the 1st September 1939. As to the war 
crimes committed in Bohemia and Moravia, it is a suflicient answer that these ter¬ 
ritories were ne\ er added to the Reich, but a mere protectorate was established 
over them. 

With regard to crimes against humanit}, there is no douht wliarever that poli¬ 
tical opponents were murdered in Germany before the war, and that many of 
tlicm were kept in concentration camps in circinnsrances of great horror and 
cruelty. The policy of terror was certainly carried out on a vast scale, and 
in many cases was organized and systematic. I'he policy of persecution, repression, 
and murder of civilians in Germanv l)cff»re the w ar of 1939. who w ere likely to 
be hostile to the (iovernment, w'as most ruthlessly carried out. Tlic persecution 
of Jews during the same period is established bexond all douln. 'Fo constitute 
crimes against humiinity, the acts relied on before the outbreak of war must have 
l)ccn in execution of, or in connection w ith, any crime within the jurisdiction of 
the l'ril)unal. 'Fhc IVibunal is of the opinion that revolting and horrible as many 
of these crimes wxre, it has not been sat isfactorily proved that they were done in 
execution of, or in connection with, any such crime. Flie Tribunal therefore can¬ 
not make a general declaration that the acts before 1939 were crimes against hu¬ 
manity within the meaning of the (Jliartcr, but fnnii the Ijeginning of the war in 
1939 war crimes were committed on a vast scale, w liich were also crimes against 
humanity; and insofar as the inhumane acts cliargcd in the indictment, and com¬ 
mitted after the beginning of the w'ar, did not constitute war crimes, they w'crc all 
committed in execution of, or in connection w ith, the aggressive war, and there¬ 
fore constituted crimes against humanity. 

VII. The Accused Organizations 

... A criminal organization is analogous to a criminal conspiracy in that the 
essence of both is cooperation for criminal purposes. There must be a group liound 
together and organized for a common purpose. 'Fhc group must be formed or u.scd 
in connection w ith the commission of crimes denounced by the Charter. Since 
the declaration w itii respect to ilie organizations and groups will, as has been 
pointed out, fix the criminality of its members, that definition .should exclude 
persons who had no knowledge of the criminal purposes or acts of the organiza¬ 
tion and those who were drafted l)y the State for njcmticrship, unless they were 
personally implicated in the commission id acts declared criminal by Article 6 
of the Charter as members of the organizations. Alembcrship alone is not enough 
to come within the scope of these declarations. 
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Oinitrcd portions of the opinion detailed the evidenee of (I’ernian a^-gression and tlie 
individual responsibilities of the several defendanrs. 'I he entire opinion slvudd be read 
if possible.^'I’lic decisions of the Tribunal will ap|>car clearly from the follow ing table 
indicating the ^’crdicts and sentencesJ*‘ 



(7ount 1, 

Count 2, 

Defendant 

(Common 

Crime vs. 


plan 

Peace 

Cioering 

(jiiilry 

Ciuilty 

[less 

(jiiilty 

Cj’iiilty 

von Ribbentrop 

Guilty 

Guilty 

Gen. Keitel 

Guilty 

Guilty 

K a Irenb runner 

Acciuittcd 

— 

Rosenberg 

(iuilry 

Guilty 

1‘Vank 

Acquitted 

— 

I’rick 

Acquitted 

Ciiiiln- 

Streicher 

Acquitted 

— 

Funk 

.Aetjuirred 

(iuilry 

Schacht 

Acquitted 

Acquitted 

Adm. Doenitz 

Acquitted 

(iuilry 

Adm. Raeder 

Guilty 

Guilty 

vtin Seliiracii 

Acquitted 

_ 

Sauckel 

Acquitted 

Acquitted 

fkm. Jodi 

Guilty 

(jiuilty 

von Papen 

Acquitted 

Acquitted 

Scyss-lnquarr 

Acquitted 

Guilty 

Speer 

Acquitted 

Acquitted 

Vnn Neuratli 

(luilty 

Guilty 

l•ritzsche 

Acquitted 

— 

Bormann 

Acquitted 

— 


(icstapo 
S D 
S S 

l.eadership (^.)rps, Nazi Partv 
S A 

Reich Cabinet 

General Staff and l ligli Command 


(^oijii! 3, 

War 

Ciriines 

(.\mnt 4, 
Crimes vs. 
Himianiiy 

Sentence 

Guilt)' 

(iuiliy 

Death * 

Acquitted 

Acquitted 

Life 

iTuprisonmenr t 

Guilty 

(juiliy 

Death 

Guilt)' 

( unity 

Death 

Guilty 

(iuilry 

Death 

Guilt)- 

Ciuilry 

1)eath 

(iuilry 

(iuilry 

Death 

(iuilry 

(iuilry 

Death 

— 

(iuilrv 

Deatlt 

(jiiilty 

(iuilry 

Life 

imprisonment 

— 

— 

None t 

Guilty 

— 

"Fen years 

Guilty 

'— ■■ 

Life 

Imprisonment 

— 

Giiilrv 

Twenty .vears 

Guilty 

(::iiiilry 

Death 

Guilty 

(juiliy 

Death 

— 

— 

None i 

Guilty 

(’Iuilry 

Death 

(iiiilty 

(Juiliy 

'Lwenty years 

Guilty 

Guilty 

Fifteen years 

Acqiiirtcil 

Acquitted 

None 

Guilty Ciuilry 

(Criminal, w’ith limitations. 
Oiiiiinal, with limitations. 
Criminal, with limitations. 
Ciriminal, with limitations. 
Not declared criminal 

Not declared criminal J 
Nor declared criminal t 

Death 


^■**'*Thc best suniniary is by K. B. Fite in 16 Depf. of State Bulletin 9 (1947), reprinted as 
Dept, of Stare pub. no. 7727. l"or the full text of the opinion, sec references, p. 638, supra, 
I'ull pn»eccdings and documentation have been published by the International Military Tribunal 
Secretariat in 42 volumes, Niirnherg, 1947-49. See also United States, Office of U.S. Chief 
of Coun.sel for Prosecution of Axis Criminality, Nazi Conspiracy and Aggression (8 volumes 
and 2 supplementary volumes, 1946 1948); United Kingdom, I I.M. Stationery Office, The Trial 
of German Major ir,ir Criminals: Proceedings of the International Military Tribunal Sitting 
at Nurevnberg^ Germany (23 parrs, 1946-1951). 

Defendant f-ey committed suicide during the ct>urse of the trial, and defendant Gustav 
Krupp von Hohicn \ind I lalbach was held not to l)c in a physical and mental condition suit¬ 
able for trial. 

• Committed suicide after sentencing and before execution. 

I Soviet dissent from refusal to impose death sentence. 

t Soviet dissent. 

II Tried m absentia; if found, penalty subject to reduction by Control Council 
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On December 11, 1946 the United Nations General Assembly unanimously adopted 
a resolution (95(1)), in which it “Affirms the principles of international law recognized 
by the Charter of the Niirnbcrg Tribunal and the judgment of the Tribunal,” and di¬ 
rected the body which became the International Law Commission to formulate those 
principles'^'''* There has been an enormous amount of discussion over the Niirnberg 
trials.'^® 

Much less attention has been given to the comparable Tokyo Trials and their volumin¬ 
ous judgment, more or less along the same line as that at Niimberg.i^^ Refusing to 
review a decision of the International Military 7 ribunal for the Far East, on the ground 
that it was an international court from which no writ of habeas corpus or appeal Jay to 
the United States Supreme Court, see Hirota v. AlacArthur, 335 U.S. 876, 338 U.S. 197 
(1948). 

Meanwhile, numerous war crimes trials have been held before tribunals of tlie various 
Allied and Associated Powers. Some of these were limited to cases involving violations 
of the laws and customs of war, \vhilc others also covered the crime of planning and 
initiating w^ars of aggression.^**** Among the most tliscussed of these cases was that of 
the Japanese General Yamashita, convicted by an American military commission for his 
failure to prevent commission of war crimes by his troops * denying both habeas 
corpus and certiorari to the Supreme Court of the Philippines in this case, see hi rc 
Yemtashita, 327 U.S- 1 (1946).*''’*** 


United Nations, Official Records of Second Part of First Session of Chmcral Assembly, 
Verbatim Record, p. 1144 (194rt). See UN Secretariat, Charter and Jud^nent of the Ntimberjj' 
Tribunal — History and Analysis (U.N. pub. 1949.V.7; U.N. doeuiucnt A/CN.4/5); and for 
International Law Coininissiun, Draft Code of Offenses against Peace and Security of Mankind 
(1951), see 45 Am, /. Int'l /.. Supp. 103, 123-132 (19^1). 

Among the many writings about the Niirnberg trial, the more useful include: Glueck, “ I'lic 
Nuremberg I rial and Aggressive V\'ar,*’ 59 Ilarv. L. Rev. 396 U 946); Bernays, “Nuremberg, Its 
Justifications and Lessons,"’ 62 Annual Report H'. Va. Bar Assn. 68 (1946); G. Fincli, “The 
Nuremberg Trial and International Law,” 41 Am. /. ImH L. 20 (1947;; Wright, “l.aw of the 
Nuremberg 'Lrial,” 41 Am, /. Int'l L. 38 (1947); Wechslcr, “Issues of the Nurcniherg IVial,” 62 
Vol. Sci. 0. 11 (1947); Gross, “Criminality of Aggressive War,” 41 Am. Pol. Sci. Rev. 205 
(1947); Schick, “W'ar Criminals and the Law of the United Nations,” 7 U. of Toronto L.J. 27 
(1947); “The Niirnberg Novelty,” Fortune, Dec. 1945, p. 140; “The Niirnberg Confusion,’* ibid., 
Dec. 1946, p. 120; Meltzer, “Nuremberg 'I'rials,” 14 U. of Chi. L. Rcz\ 455 (1947) ; Jackson, 
“Nuremberg in Retrospect,” 35 A.B.A,J. 813 (1949). 

See also Sack, “War Criminals and the Defense of Superior Orders,” 60 L.Q. Rev. 63 (1944); 
Goodhart, “The Legality of the Nuremberg 1 rials,” 58 Jurid. Rev. 1 (1946); April, “Tlic 
Nuremberg War Crimes 'rrial,” 30 Alitin. L. Rev. 313 (1946); Schwelb, “Crimes Against 
Humanity,” 1946 Brit. y.B. InPl L. 178; Jessup, “Crimes of Aggression and the Future of In¬ 
ternational Law,” 62 Pol. Sci. Q. 1 (1947); Wright, “War Crimes under International l.aw,” 
62 L.Q. Rev. 40 (1946); Stimson, “ The Nuremberg 'Lrial: I.andmark in Law,” 25 For. Aff. 183 
(1947); Schick, “The Nuremberg Trial and the international Law of the Future,” 41 Am. ]. 
InPl L. 770 (1947); Ehard, “'Lhc Nuremberg Trial . . . and International Law,” 43 Am. }. InPl 
L. 223 (1949); Walkinshaw, “The Nuremberg and Tokyo Trials,” 35 A.B.A.J. 299 (1949); 
Brand, “Crimes against Humanity and the Numberg Trials,” 28 Ore. L. Rev. 93 (J949); Snyder, 
“It’s Not Law — War Guilt Trials,” 38 Ky. L.J. 81 (1949); Honig, “War Crimes Trials,” 26 
hit. Aff. 522 (1950); de Vabres, “Lc Proces de Nuremberg devant Ics Principes Modernes du 
Droit penal International,” Academic de Droit International, 70 Rccueil des Corns 477 (1947-1); 
Victor Bernstein, Final Judgment (1947); Viscount Maugham, 17.N.O. and War Crhnes (1951). 

Copies of the 1218-page judgment and individual opinions, rendered Nov. 4-12, 1948, are 
available in some libraries. Portions arc quoted in United States Naval War College, Intertia- 
tional Laze Documents, 1948-49, pp. 71-107. Sec also Horwitz, “'Lhe 'Fokyo Trial,” JntH Con¬ 
ciliation, no. 465 (1950); J.B. Keenan and Brendan Brown, Crimes against Jntemational Law 
(1950); A.S. Comyns-Carr, “Tokyo War Crimes Trial,” 18 Far Eastern Survey 109 (1949). 

148 Sec United Nations War Crimes Commission, [..aw Reports of Trials of War Criminals, 
vols. 1-15 (the last volume containing an excellent “Digest of Law and Cases.” See also Cowles 
“Trials of War Criminals (Non-Nuremberg),” 42 Am. /. JnPl L. 299 (1948). Tlic proceedings 
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Section H. Neutrality 

Introductory Note. Although throughout history there have been states which 
did not take part in wars between other states, neutrality, as a clearly defined status 
in international law, is largely a development of the last 200 years. As such, neu¬ 
trality may be defined as the legal relationship that exists between states which 
take no part in the war on the one hand and the belligerents on the other. In popu¬ 
lar usage, the term “neutrality” frequently denotes merely keeping out of war, or 
the policy which the country at peace adopts towards countries at war. 

Out of the treaties and state practice of earlier centuries, as well as the decisions 
of national courts, and at a later date of international arbitral tribunals, there have 
evolved certain general principles which have resulted largely from the relative 
strength in their mutual contentions of belligerents and neutrals, and which have 
become accepted as the basic concepts of international legal thinking regarding 
neutrality. Constant compromise, however, rather than logical development, has 
prevailed in the growth of this body of international law, and one must be on the 
guard against drawing logical conclusions unless care is taken to ascertain whether 
they correspond to the practices observed by states because they are regarded as 
legally obligatory. In general, it may be said that the chief duties of neutral states 
toward belligerent states are (1) strict impartiality, (2) abstention from assistance 
by the neutral governments to either belligerent, (3) previention of the use of neu¬ 
tral territory as a base for belligerent operations, and (4) acquiescence in such 
belligerent interference with neutral commerce as is permissible under international 
law. Similarly, the primary duties of belligerent states toward neutrals may be 
grouped under the notions of (1) no violation of neutral territory or neutral terri¬ 
torial waters or air, (2) respect for the neutral’s impartiality, and (3) refraining 

and judgments of the war crimes trials conducted in the United States Zone of Germany under 
authority of Control Council Law No. 10, before tribunals regarded as international but almost 
entirely composed of American judges, are reported in 15 volumes entitled Trials of War 
Crmiinals before the Nuemberj^ Military Tribunals under Control Council Law No. 10. For 
comment on these trials, sec Gen. I'elford Taylor, “Nuremberg 1 rials: War Crimes and In¬ 
ternational Law,” IntU Conciliation, no. 450 (1949). 

For the decision of the United States Miiitar>" Commission, sec U.N. War Crimes Com¬ 
mission, 4 L. Repts. of Trials of War Crhmnals 1; summarized in Annual DiRest, 1946, case 
no. 111. 

0>mmcnting adversely on the Yatnashita case, see Reel, Ca-te of Getieral Ycmiashita (1949), 
reviewed by C. S. Lyon, 50 Col. L. Rev. 393 (1950). 

See also problems raised by Johnson v. Fisentrager, 339 U.S. 763 (1950), denying habeas 
corpus to Germans convicted in China by an American military commission for war crimes 
committed after the German surrender and prior to the Japanese surrender (U.N. War Crimes 
Commission, 14 L. Repts. of Trials of War Crhmnals 8), when the convicted persons were 
held in custody in the American-occupied portion of Germany. On this case, see D. E. Dayton, 
“A Critique of the FJscntrager Case,” 36 Cornell L.Q. 303 (1951). 

On the international law of neutrality, sec 2 Oppenheim, International Law, S§ 285--447a 
(7th ed., Lautcrpacht, 1952); 3 Hyde, International Law 2099-2384 (2d ed., 1945); 7 Hackworth, 
international Law (1943); 7 Moore, international Law 473-1109 (1906); Kunz, Kriegsrecht 
und Neutralitdtsrecht (1935); Faiichillc, Traite de Droit hitemational Fublic, t. II, 541-1071 
(1921). See, in general, the four volume work prepared at Columbia University under the 
editorship of P. C. Jessup, on Neutrality, Its History, Ecottotnics and Law (1935-36), vol. 1 
dealing with The Origins by Jessup and Deak, vol. 2 with The Napoleonic Feriod by Phillips 
and Reade, vol. 3 with The World War Feriod by Turlington, and vol. 4 with Today and 
Tomorrow by Jessup. For national laws dealing with neutrality, sec Jessup and Deak, Col¬ 
lection of Neutrality Laws (1939). See also, Harvard Research in International Law, “Rights 
and Duties of States in Naval and Aerial War,” 33 Am. /. InFl L, Supp. 167 (1939). 
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from interference with neutral commerce with other neutrals or with the enemy 
except insofar as international law permits such interference. 

The Second Ilagiic Peace Conference of 1907 concluded two conventions con¬ 
cerning neutrality, (Convention \’ with respect to rights and duties of neutrals in 
war on land, and (Clonvention XI11 concerning rights and duties of neutrals in naval 
war. Both conventions contain the provision that they “do not apply except be¬ 
tween Contracting Pow ers, and then only if all the belligerents arc parties to the 
Convention.” In view of these so-called “general participation” clauses, the con¬ 
ventions were not in force as treaties during most of World War 1 nor during 
World War Ne\ crtheless, they were regarded as expressing the existing cus¬ 
tomary international law of neutrality to a sufficient extent for fre(|uent reference 
to be made to them by neutrals and belligerents alike during these nvo major wars 
as w ell as in other hostilities which have occurred since their conclusion. 

In order to carry out the duties imposed upon them by these conventions and by 
the customary rules of international law respecting neutral duties, man\' states 
have enacted national laws designed to prevent actions which would result in vio¬ 
lation in neutral duties. See, for example, 18 U.S. C>)de 958-967. Such legislation, 
designed to implement the international law rules regarding ncurrality, slunild be 
carefully distinguished ffom such .so-called “neutrality laws” as were enacted by 
the United States in 1935 (49 Stat. 1081), 1936 (49 Stat. 1152), 1937 (50 Stat. 3, 
121), and 1939 (54 Stat. 4).^®^ These latter statutes wxrc largely motivated by the 
growing concern in the United States over “the progressive deterioration of the 
international situation” in the years after 1931; the belief that it would be possible 
and desirable for the United States to keep out of any war wdiich might develop 
out of the Sino-Japancse hostilities which commenced in 1932 or out of the Euro¬ 
pean situation brought about by the acccs.sion of Hitler to pow er in Germany in 
1933-34; and the “climate of opinion” brought about by Congressional investiga¬ 
tions into the munitions industry and the widely popularized belief that the United 
States had “been dragged into World War I” through American desires to .sell 
munitions and supplies to the Allied Powers, Impetus was given by Charles War¬ 
ren’s article “Troubles of a Neutral,” 12 For. Aff. Yll (1934).*’'^^ 

Although in earlier times it was believed that neutrality represented advances 
made by humanity through “keeping out of other peoples’ wars,” during the period 
since 1918 there has been an increasingly widespread belief that neutrality was a 
concept which no longer fitted the modern world. Although there was at least a 
brief revival of interest in and application of the international law of neutrality 
during the first year of the war beginning in September, 1939, during the later 
stages of World War 11 much Ic.ss attention seems to have been paid to the interna¬ 
tional law of neutrality. Consideration will be given in the later portion of this 
section to some of these developments as well as to the relationship of neutrality 
to the concept of a United Nations. Obviously, space and time do not permit 
an exhaustive survey of the field of neutrality and there is here no attempt to do 

162 Sec Discussion of this point by Niirnberg 'Fribunal, p. (A1 supra. 
these statures, see 7 Mack worth. International l.aiv 

164 Reprinted in hit. Conciliation^ No. 301 (1934). 

Among the books on neutrality policy produced in this period, see Dulles and Armstrong, 
Can We Be Neutral? (1936), later expanded as Can America Stay Neutral? (1939); and 
Borchard and Lagc, Neutrality for the United States (1937; 2d cd., 1940), the latter advocating 
the traditional neutrality. From Scandinavia, sec Cohn, Neo-Neutrality (1939). 
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more than afford an introduction to a few of the prohlenis believed to be more 
intcresrinp and more important at the present rime. 


L Rij^hts and Duties of Neutral States 


HAGUE CONVENTION V OF 1907 ON RKill l S AND DUTIES OF 
NEUTRAL POWERS AND PERSONS IN WAR ON LAND 

36 Star. 2310, 2 Malloy's Treaties 2200 

Art. L 'Fhe territory of neutral Powers is inviolable. 

Art. 11. Belligerents arc forbidden to nioxe troops or convoys of either muni¬ 
tions of war or supplies across the territory of a neutral Power. 

Art. III. Belligerents are likewise forbidden t(»: 

(a) Erect on the territory of a neutral Power a wireless telegraphy 
station or other apparatus for the purpose of communicating with belligerent forces 
on land or sea; 

(b) Use any installation of this kind cstal)lished by them before the w'ar 
on the territory of a neutral Pow'cr for purely military purposes, and w hich has not 
been opened for the service of public messages. 

Art. ly. Corps of combatants cannot be formed nor recruiihig agencies opened 
on the territory of a neutral Power to assise the belligerents. 

A7^. V. A neutral Pow er must not allow any of the acts referred to in Articles 
II to IV" to occur on its territory. 

It is not called upon to punish acts in violation of its neutrality unless the said 
acts have been committed on its own territory. 

Art. VI. 'Fhe responsibility of a neutral Pow cr is not engaged by the fact of 
persons crossing the frontier separating to olTcr their services to one of the bel¬ 
ligerents. 

Art. VII. A neutral Power is not called upon to prevent the export or transport, 
on behalf of one or other of the belligerents, of arms, munitions of w ar, or, in gen¬ 
eral, of anything w hich can be of use to an army or fleet. 

Art. VIII. A neutral Pow cr is nor called upon to forbid or restrict the use on 
behalf of the belligerents of telegraph or telephone cables oi* of wireless telegraphy 
apparatus belonging to it or to Companies nr private individuals. 

Ai't. IX. Every measure of restriction or prohibition taken by a neutral Power 
in regard to the matters referred to in Articles VU and must be impartially 
applied by it to both belligerents. 

A neutral Power must sec to the same obligation lacing observed by companies 
or private individuals owning telegraph or telephone cables or wireless telegraphy 
apparatus. 

Art. X. I'he fact of a neutral Power resisting, even by force, attempts to vio¬ 
late its neutrality cannot be regarded as a hostile act. 

Art. XI. A neutral Powt r w'hich receives on its territory troops belonging to 
the belligerent armies shall intern them, as far as possible, at a distance from the 
theatre of war. 
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It may keep them in camps and even confine them in fortresses or in places set 
apart for this purpose. 

It shall decide whether officers can he left at liberty on giving their parole not 
to leave the neutral territory without permission. 

Art. XII. In the absence of a special convention to tlie contrary, the neutral 
Power shall supply the interned with the food, clothing, and relief required by 
humanity. 

At the conclusion of peace the expenses caused by the internment shall be made 
good. 

Art XIII. A neutral Power which receives escaped prisoners of war shall leave 
them at liberty. If it allows them to remain in its territory ir may assign them a 
place of residence. 

The same rule applies to prisoners of war brought by troops taking refuge in 
the territory of a neutral Power.... 

Art XVI. The nationals of a state which is not taking part in the war are con¬ 
sidered as neutrals. 

Art. XVII. A neutral cannot avail himself of his neutrality: 

(a) If he commits hostile acts against a belligerent; 

(b) If he commits acts in fav^oiir of a belligerent, particularly if he 
voluntarily enlists in the ranks of the armed force of one of the parties. 

In such a case, the neutral shall not be more sevcrcK^ treated by the belligerent 
as against whom he has abandoned his neutrality than a national of the other bel¬ 
ligerent state could be for the same act. 

Art XVIII. The following acts shall not be considered as committed in favour 
of one belligerent in the sense of Article XVH, letter (b): 

(a) Supplies furnished or loans made to one of the belligerents, 
provided that the person who furnishes the supplies or who makes the loans lives 
neither in the territory of the other party nor in the territory occupied by him, 
and that the supplies do not come from these territories; 

(b) Services rendered in matters of police or civil administration. 


THE ALABAMA CLAIMS*®® 

United States-Great Britain Arbitration, 1872 
4 Papers Relating to the I'reaty of Washington, p. 49 

[During the American Civil War a number of vessels were built in England for 
use by the Confederate forces. Despite repeated protests by the United States these 
vessels were allowed to leave English ports and after being equipped with arma¬ 
ment, preyed successfully upon American high-seas commerce. During and after 
the Civil War the United States charged that Great Britain had violated her duties 
as a neutral, and sought to obtain large sums in compensation for the damage done. 
Under the Treaty of Washington of May 8, 1871, it was agreed to submit the 
controversy to arbitration, the following Article VI being included in the treaty: 

Article VI. In deciding the matters submitted to the Arbitrators, they shall be gov- 

156 Before a tribunal of five, one named by each of: The President of the United States, 
Her Britannic Majesty, The King of Italy, the President of the Swiss Confederation, and the 
Emperor of Brazil. 
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crncd by the following three rules, which are agreed upon by the high contracting 
parties as rules to be taken as applicable to the case, and by such principles of inter¬ 
national law not inconsistent therewith as the Arbitrators shall determine to have been 
applicable to the case. 

Rules — A neutral Government is bound — 

First, to use due diligence to prevent the fitting out, arming, or equipping, within its 
jurisdiction, of any vessel which it has reasonable ground to believe is intended to cruise 
or to carry on war against a Power with which it is at peace; and also to use like dili¬ 
gence to prevent the departure from its jurisdiction of any vessel intended to cruise or 
carry on war as above, such vessel having been specially adapted, in whole or in part, 
within such jurisdiction, to warlike use. 

Secondly, not to permit or suffer citlicr belligerent to make use of its ports or waters 
as the base of naval operations against the other, or for the purpose of the renew^al or 
augmentation of military supplies or arms, or the recruitment of men. 

Thirdly, to exercise due diligence in its own ports and waters, and as to all persons 
within its jurisdiction, to prevent any violation of the foregoing obligations and duties. 

Her Britannic Majesty has commanded her High Commissioners and Plenipotentiaries 
to declare that Her Alajesty’s Government cannot assent to the foregoing rules as a 
statement of principles of international law which were in force at the time when the 
claims mentioned in Article I arose, but that Her Majesty’s Government, in order to 
evince its desire of strengthening the friendly relations between the tw^o countries and 
of making satisfactory provision for the future, agrees that in deciding the questions 
betwTcn the two countries arising out of those claims, the Arbitrators should assume 
that Her Majesty’s Government had undertaken to act upon the principles set forth in 
these rules. 

And the high contracting parties agree to observe these rules as between themselves 
in future, and to bring them to the knowledge of other maritime Powers, and to invite 
them to accede to them. 

Whereas, having regard to the Vlth and Vllth articles of the said treaty, the arbi¬ 
trators arc bound under the terms of the said Vlth article, “in deciding the matters 
submitted to them, to be governed by the three rules therein specified and by such 
principles of international law, not inconsistent therewith, as the arbitrators shall 
determine to have been applical)Ic to the case”; 

And whereas the “due diligence” referred to in the first and third of the said 
rules ought to be exercised by neutral governments in exact proportion to the risks 
to which cither of the belligerents may be exposed, from a failure to fulfil the obli¬ 
gations of neutrality on their part; 

And whereas the circumstances out of which the facts constituting the subject- 
matter of the present controversy arose were of a nature to call for the exercise on 
the part of Her Britannic Majesty’s government of all possible solicitude for the 
observance of the rights and the duties involved in the proclamation of neutrality 
issued by Her Majesty on the 13th day of May, 1861; 

And whereas the effects of a violation of neutrality committed by means of the 
construction, equipment, and armament of a vessel are not done away with by any 
commission which the government of the belligerent power, benefited by the viola¬ 
tion of neutrality, may afterwards have granted to that vessel; and the ultimate 
step, by which the offense Ls completed, cannot be admissible as a ground for the 
absolution of the offender, nor can the consummation of his fraud become the 
means of establishing his innocence; 

And whereas the privilege of exterritoriality accorded to vessels of war has 
been admitted into the law of nations, not as an absolute right, but solely as a pro¬ 
ceeding founded on the principle of courtesy and mutual deference between dif- 
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fcrent nations, and therefore can never be appealed to for the protection of acts 
done in violation of neutrality; 

And whereas the absence of a previous notice cannot be regarded as a failure in 
any consideration required by the law of nations, in those cases in which a vessel 
carries with it its own condemnation; 

And whereas, in order to impart to any supplies of coal a character inconsistent 
with the second rule, prohibiting the use of neutral ports or waters, as a base of 
naval operations for a belligerent, it is necessary that the said supplies should be 
connected with special circumstances of time, of persons, or of place, which may 
combine to give them such character; 

And whereas, with respect to the vessel called the Alabavict, it clearly results 
from all the facts relative to the construction of the ship at first designated by the 
number “290” in the port of Liverpool, and its equipment and armament in the 
vicinity of Terceira through the agency of the vessels called the Agrippina and the 
Bahama, dispatched from Great Britain to that end, that the British government 
failed to use due diligence in the performance of its neutral obligations; and espe¬ 
cially that it omitted, notwithstanding the warnings and official representations 
made by the diplomatic agents of the United States during the construction of the 
said number “290,” to take in due time any cfTcctix c measures of prevention, and 
that those orders which it did give at last, for the detention of the vessel, were 
issued so late that their execution was not practicable; 

And whereas, after the escape of that vessel, the measures taken for its pursuit 
and arrest were so imperfect as to lead to no result, and therefore cannot be con¬ 
sidered sufficient to release Great Britain from the responsibility already incurred; 

And whereas, in despite of the violations of the neutrality of Great Britain com¬ 
mitted by the “290,” this same vessel later known as the confederate cruiser 
Alabama was on se\cral occasions freely admitted into the ports of colonies of 
Great Britain, instead of being proceeded against as it ought to have been in any 
and every port within British jurisdiction in w hich it might have been found; 

And whereas the government of Her Britannic Majesty cannot justify itself for 
a failure in due diligence on the plea of insufficiency of the legal means of action 
which it possessed: 

Four of the arbitrators, for the reasons above assigned, and the fifth for reasons 
separately assigned by him, 

Arc of opinion — 

That Great Britain has in this ease failed, by omission, to fulfill the duties pre¬ 
scribed in the first and the third of the rules established b\’ the Vlth article of the 
treaty of Washington. 

And w'hereas, with respect to the vessel called the Florida^ it results from all 
the facts relative to the construction of the Orcto in the port of Liverpool, and to 
its issue therefrom, which facts failed to induce the authorities in Great Britain to 
resort to measures adequate to prevent the violation of the neutrality of that nation, 
notwithstanding the warnings and repeated representations of the agents of the 
United States, that Her Majesty’s government has failed to use due diligence to 
fulfil the duties of neutrality; 

And whereas it likewise results from all the facts relative to the stay of the Oreto 
at Nassau, to her issue from that port, to her enlistment of men, to her supplies, 
and to her armament, with the cooperation of the British vessel Prince Alfred. 



FORCE AND WAR 657 

lit Green Cay, that there was negligence on the part of the British colonial authori- 
rics; 

And whereas, notwitlisiaiuling the violation of ihe neutrality of Great Britain 
committed by the Orcto, this same vessel, later known as the confederate cruiser 
VloridUy was nevertheless on several occasions fn-cly admitted into the ports of 
British colonics; 

And whereas the judicial acquittal of the Orcto nr Nassau cannot relieve Great 
Britain from the responsibility incurred by her under the principles of international 
law; nor can the fact of the entry of the Florida into the confederate port of 
Mobile, and of its stay there during four months, extinguish the responsibility 
previously to that rime incurred by CJrcat Britain: 

For these reasons. 

The tribunal, by a inajc^riry of four voices to one, is of opinion — 

I hat Great Britain has in this case failed, by omission, to fulfil the duties pre¬ 
scribed in the first, in the second, and in the tliird of the rules established by Article 
\-1 of the treaty of Washington. 

And whereas, M’ith respect to tlic vessel called the Shenandoah, it results from 
ail the facts relati\’c to the departure from I.ondon of the merchant-vessel the Sea 
Kin^, and to the transformation of that ship into a confederate cruiser under the 
name of the Sheniindoah, near the island of Madeira, that the government of Her 
Britannic Majesty is not chargeable with any failure, down to that date, in the use 
of due diligence to fulfil tlie duties of neutrality; 

But whereas it results from all the facts connected with the stay of the Shenan¬ 
doah at .Mell)ourne, and especially w ith the augmentation which the British govern¬ 
ment itself admits to ha\ e been clandestinely effected of her force, by the enlist¬ 
ment of men within that port, that there \t as negligence on the parr of the aurhori- 
fics at that place: 

For these reasons, the tribunal is unanimously of opinion — 

That Great Britain has not failed, by any act or omission, ‘‘to fulfil any of the 
duties prescribed by the three rules of Article \l in the treaty of Wasliington, or 
by the principles of international law' not inconsistent therewith,” in respect to the 
vessel called the Shenandoah, during the period of time anterior to her entry into 
the port of Melbourne; 

And, by a majority of three to two voices, the tribunal decides that Great Britain 
has failed, by omission, to fulfil the duties prescribed by the second and third of 
the rules aforesaid, in the case of this same vessel, from and after her entry into 
Hobson s Bay, and is therefore responsible for all acts committed by that vessel 
after her departure from Melbourne, on the 18th day of February, 1865,^®® 

And whereas, so far as relates to the particulars of the indemnity claimed by the 
United Stares, the costs of pursuit of the confederate cruisers are not, in the judg¬ 
ment of the tribunal, properly distinguishable from the general expenses of the w'ar 
carried on by the United States: 

The tribunal is, therefore, of opinion, by a majority of three to two voices — 

150 Here the Tribunal found that certain tenders or auxiliaries to the Atalmna and to the 
Florida should be treated in the same manner as those vessels. It also found that Great Britain 
had not failed to fulfill its duties w'iih respect to the Retribution, the Georgia, the Swnter, the 
Nashville, the Tallahassee, and the ChicktWiauga; and that evidence was lacking as to five 
other vessels. 
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That there is no ground for awarding to the United States any sum by way of 
indemnity under this head. 

And whereas prospective earnings cannot properly he made the subject of com¬ 
pensation, inasmuch as they depend in their nature tipon future and uncertain 
contingencies: 

The tribunal is unanimously of opinion — 

That there is no ground for awarding to the United States any sum by way of 
indemnity under this head.^® ■... 

And whereas, in accordance with the spirit and letter of the treaty of Washing¬ 
ton, it is preferable to adopt the form of adjudication of a sum in gross, rather than 
to refer the subject of compensation for further discussion and deliberation to a 
board of assessors, as provided by Article X of the said treaty: 

The tribunal, making use of the authority conferred upon it by Article VII of 
the said treaty, by a majorit\' of four voices to one, awards to the United States a 
sum of $15,500,000 in gold, as the indemnity to be paid by Great Britain to the 
United States, for the satisfaction of all the claims referred to the consideration of 
the tribunal, conformably to the provisions contained in Article YU of the afore¬ 
said treaty. 

HAGUE CONVENTION XIH OF 1907, ON RICH I S AND DU I'lES 
OF NEUTRAL POWERS IN NAVAL WAR 
36 Stat. 2-115, 2 Malloy’s Treaties 2352 

Art. L Belligerents are bound to respect the sovereign rights of neutral Powers 
and to abstain, in neutral territory or neutral waters, from any act which would, 
if knowingly permitted by any Power, constitute a violation of neutrality. 

Art. II. Any act of hostility, including capture and the exercise of the right 
of search, committed by belligerent warships in the territorial waters of a neutral 
Power, constitutes a violation of neutrality and is strictly forbidden.... 

Art. IV. A Prize Court cannot be set up by a belligerent on neutral territory 
or on a vessel in neutral waters. 

Art. V. Belligerents are forbidden to use neutral ports and waters as a base of 
naval operations against their adversaries, and in particular to erect wireless tel¬ 
egraphy stations or any apparatus for the purpose of communicating with the 
belligerent forces on land or sen. 

Art, VI. The supply, in any manner, directly or indirectly, by a neutral Power 
to a belligerent Power, of warships, ammunition, or war material of any kind 
whatever, is forbidden. 

Art. VII. A neutral Power is not bound to prevent the export or transit, for 
the use of either belligerent, of arms, ammunitions, or, in general, of anything 
which could be of use to an army or fleet. 

Although the tribunal rejected the American claim for damages based on the loss of 
prospective earnings of American vessels destroyed or sci/cd by the Confederate raiders, at 
times prospective profits have been included in the damages awarded by international tribunals. 
Sec Whiteman, Damages in International Law, vol. II, p. 1241 (1937), vol. Ill, p. 1K36 (1943). 
The tribunal held that all double claims for the same losses should be set aside, that net freight 
should be allowed instead of gross freights, and that interest at a reasonable rate should be 
allowed. 
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Art. VHI. A neutral government is bound to employ the means at its disposal 
to prevent the fitting out or arming of any vessel within its jurisdiction which it 
has reason to believe is intended to cruise, or engage in hostile operations, against 
a Power with which that government is at peace. It is also bound to display the 
same vigilance to prevent the departure from its jurisdiction of any vessel Intended 
t*) cruise, or engage in hostile operations, which had been adapted entirely or partly 
within the said jurisdiction for use in war. 

Art. IX. A neutral Power must apply impartially to the two belligerents the 
condition!!, restrictions, or prohibitions made by it in regard to the admission into 
its ports, roadsteads, or territorial waters, of belligerent warships or of their prizes. 

Nevertheless, a neutral Power may forbid a belligerent vessel which has failed 
to conform to the orders and regulations made by it. or which has violated 
neutrality, to enter its ports or roadsteads_ 

Art. XII. In the absence of special provisions to the contrary in the legislation 
of a neutral Power, belligerent warships are not permitted to remain in the ports, 
roadsteads, or territorial waters of the said Power for more than twenty-four 
hours, except in the cases covered by the present Convention. 

Art. XIII. If a Power which has been informed of the outbreak of hostilities 
learns that a belligerent warship Ls in one of its ports or roadsteads, or in its ter¬ 
ritorial waters, it must notify the said ship to depart within twenty-four hours or 
within the time prescribed by local regulations. 

Art. XIV. A belligerent warship may not prolong its stay in a neutral port 
beyond the permissible time except on account of damage or stress of weather. It 
must depart as soon as the cause of the delay is at an end. 

The regulations as to the ijuestion of the length of time which these vessels may 
remain in neutral ports, roadsteads, or waters, do not apply to warships devoted 
exclusively to religious, scientific, or philanthropic purposes. 

Art. XV. In the absence of special provisions to the contrary in the legislation 
of a neutral Power, the maxirmim number of warships belonging to a belligerent 
which may be in one of the ports or roadsteads of that Power simultaneously shall 
be three. 

Art. XVI, When warships belonging to both belligerents are present simul¬ 
taneously in a neutral port or roadstead, a period of not less than twenty-four hours 
must elapse between the departure of the ship belonging to one belligerent and 
the departure of the ship belonging to the other. 

The order of departure is determined by the order of arrival, unless the ship 
which arrived first is so circum.stanccd that an extension of its stay is permissible. 

A belligerent w'arship may not leave a neutral port or roadstead until tw'enty- 
four hours after the departure of a merchant ship flying the flag of its adversary. 

Art. XVII. In neutral ports and road.sreads belligerent w-arships may only carry 
out such repairs as are absolutely necessary to render them .seaworthy, and may 
not add in any manner whatsoever to their fighting force. The local authorities 
of the neutral power shall dcciile what repairs are necessary, and these must be 
carried out with the least possiltle delay. 

Art. XVIII. Belligerent warships may not make use of neutral ports, roadsteads, 
or territorial waters for replenishing or increasing their supplies of w’ar material 
or their armament, or for completing their crews. 
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An. XIX. Belligerent warships may only revictual in neutral ports or road¬ 
steads to bring up their supplies to the peace standard. 

Similarly these vessels may only ship sufficient fuel to enable them to reach the 
nearest port in their owm country. I'hey may, on the other hand, fill up their 
bunkers built to carry fuel, when in neutral countries which have adopted this 
method of determining the amount of fuel to be supplied. 

If, in accordance with the law of the neutral Power, the ships are not supplied 
with coal within twenty-four hours of their arrival, the permissible duration of 
their stay is extended by twenty-four hours. 

An. XX. Belligerent warships which have shipped fuel in a port belonging to 
a neutral Power may not within the succeeding three months replenish their supply 
in a port of the same Power.... 

Art. XA7T'’. If, notw'itfistandiiig the notification of the neutral Power, a bel¬ 
ligerent ship of war docs not leave a port where it is nor entitled to remain, the 
neutral Powxr is otititlcd to rake such measures as it considers necessary to render 
the ship incapable of taking the sea during the war, and the commanding officer of 
the ship must facilitate the execution of such measures. 

When a belligerent ship is detained by a neutral Po\\'cr, the officers and crew 
are likewise detained. 

The officers and crew thus detained may be left in the ship or kept either on 
another vCsSsel or on land, and may be subjected to the measures of restriction 
w'hich it may appear necessary to impose up(»n them. A sufficient number of men 
for looking after the vessel must, how'ever, be alw a> s left on board. 

The officers may be left at libern- on giving their w ord nor to (]uit the neutral 
territory without permission. 

An. XXV. A neutral Power is bound to exercise such surveillance as the means 
at its disposal allow to prex enr any violation of the provisions of the above Articles 
occurring in its ports or roadsteads or in its waters_ 

Art. XXVIll. The provisions of the present Convention do not apply except 
to the Contracting Powers, and then only if all the belligerents are parries to the 
Convention. 


Note 

Provisions of this convention arc applied in many cases dealt with hy Foreign Office 
officials and Naval c()mniandcrs, most of which never conic before an\- international or 
national courts.’*"'** Perhaps typical w as that of tlic German battleship Admiral Graf Spec. 

issSee, fjenerally, in addition to the treatises on international law; 7 I lackwortli, Imerna- 
tional LaWt c. 24; 7 Moore, Intermtional Law c. 2K; Harvard Rcscarcli in International Law, 
“Rights and Duties of Neutral Stares in Naval and Aerial War,” H /Im. J. Ini. L. Snpp. 167 
(1939); United States Naval War College, Internalional f.aw Situations, passim; Kunz, “Neu¬ 
trality and the European War, 1939-1940,” 39 Mich, L. Rev. 719 (1941); McLaughlin, “Neutral 
Rights under Internatitinal Law in the I'uropcan War,” 26 Minn. /.. Rev. I, 177 (1941-42). 

On the carriage of British jirisoiicrs of war thnmgh N<»ruegian waters on the German pri/,e- 
of-war Altmark, and the British forcible freeing <if these prisoners in Norwegian waters in 
1940, sec 7 Hackworth, International Law 568-575; Waldovk, “The Release of the Alrinark’s 
Prisoners,” 1947 Brit. Y.B. IntH L. 216; Borcliard, “Was Norway Delinquent in the Case of 
the Altniark?” 34 Am. J. IntH L. 289 (1940). For the Soviet and Norwegian action respecting 
the American vessel City of Flint after its capture by German forces, see 7 Hackworth, In¬ 
ternational Law 482-488; ffyde, “The City of Flint,” 34 Am. /. Iml L. 89 (1940). On the 
German attempt to bring the British vessel Appaifi into American waters as a prize in World 
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After a battle with three British cruisers it entered the Uruguayan port of Montevideo 
on the late evening of December 13, 1939. The next morning the German Minister re¬ 
quested the Uruguayan Minister of Foreign Affairs that the Graf Spec be allowed to 
remain a “reasonable period” in order to repair damages suffered in the battle and to 
“restore its navigability.” I he Uruguayan government had a commission of naval experts 
inspect the vessel, and called attention to Article VII of the Hague Convention, under 
which belligerent warships in neutral ports c«>uld make onl\' such repairs as were indis¬ 
pensable for the safely of navigation and ct)uld n(»t in any way augment their military 
strength. The British Alinistcr suggested tfiat Uruguay should make a distinction be¬ 
tween damages caused by perils of the sea and those suifered in battle, permitting repair 
only of the former. He admitted that Article XAHl ()f the Hague Convention did not 
clearly prohibit battle-damage repairs, but called attention to the distinction in this 
respect drawn by the Habana C<»nvention of 1928 on Maritime Neutralityby the 
Scandinavian neiitralin' regulations fif 1938, and by legislation of Cuba and other coun¬ 
tries. I'he British and l‘‘rench I^egations asked that the stay of the Graf Spec be limited 
to 24 hours, while the f icrman Minister requested 15 days for making repairs. 

On the evening of Dcceml)er 14 the naval experts commission reported that 3 days 
would suffice for the absolutely necessary repairs, and by a decree of December 15 a 
period of 72 hours for the cfunpletion f»f repairs was set as the maximum stay to be 
allowed the Graf Spec, this period to terminate on December 17 at 8 p.iti. Replying to 
the British l.egarion. the I’ruguayan Minister of Ftireign Affairs pointed our that the 
Hague Convention did not refer to the cause of the iniiiries but tnerely distinguished 
between repairs neccssai y for safety navigation and those which augmented the mili¬ 
tary force of tite ship. 1‘lie f icrmaii .Minister protested strongly on December 17 against 
the denial of further slay in port as a “ffagranr violation of international law and usage,” 
bur the Ib-ugiiayan Minister of l-oreign Affairs refused to accept the protest. Less than 
2 hours before the expiration the period set, the Graf Spec left Montevideo and was 
voluntarily dcstro\ ed by its own crew M’hilc in the Rio dc la Plata not far from shore. 
Most of tiic officers aiul crew went to Argentina on a German vesset, and were there 
intcriicd, despite (iernian protests that they should be allowed to go free as the crew 
of a shipwrecked war \essel ccniiing to a neutral port. Uruguay interned those wno 
landed in Urugua>'. Argentina replied to the German protest that this case of a volun¬ 
tary scuttling resembled more closely that of the crew of a war vessel which remained 
in neutral terrifr)rial w aters beyoiui the time-limit set for departure; that they were not 
shipwrecked sailors but “continued to be belligerent troops.” 7 Hackw’orth, International 
l.a'iv 450-451, 561-562. 


PEARSON V. AI.TIS-CHALMERS 
Wisconsin, Circuit Court, Milwaukee County, 1915 
11 Am, JnriL, 883 (1917) 

[Plaintiff, an American citizen who alleged that he owned securities of the Ger¬ 
man F'rnpire, the value of which w'oiild diminish with Allied success in the war 
then in progress between the Allies and Germany (in which the United wStates 
w\as then neutral), sought an injunction restraining defendant American company 
from selling munitions to the Allies. In dismissing the action, the court pointed 
to the plaintiff’s inability to show' pecuniary injury or adequate grounds for relief 

War I, see 7 Hackwonli, Internatioml Law 472-482, and the 5.S. Appain„ 243 U.S. 124 (1917). 
For the Chilean inrernnicut of the Geniuin w arship Dresden at Juan I’crnandcz Islands, and 
the British attack on tliat vessel w'liilc in Chilean waters in 1915, see 7 Mackw^orth, Interna^ 
t'wnal Law 370-372. For neiirral surveillance and seizure of belligerent vessels in World War 
1 xna If, see 7 Haekw<»rih, hnernatiojial Law 513-549. 

*W47 Star. 1989; also in 22 Ain. /. InPl L. Supp. 151 (1928). 

Quoted with permission of American Journal of Intel-national Law. 
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in equity, declared that any question raised was political rather than judicial in 
character, and discussed the legality under international law of sales of munitions 
to belligerents by private neutral individuals.] 

Turner, Ct. J.: In the Second Hague Convention, 1907, to which Germany 
and the United States were parties, by Article VII, “a neutral power is not called 
upon to prevent the export or transport on behalf of one or other of the bel¬ 
ligerents, of arms, munitions of war, or, in general, of anything which can be of 
use to an army or fleet... 

The proclamation of President Wilson at the commencement of hostilities be¬ 
tween the present belligerents calls the attention of the citizens of the United States 
to their rights and liabilities in the present war, and to the duty of the government. 
It particularly refers to the Penal Code of the United States and to the penalties 
which will follow upon a violation thereof by its citizens.... 

This proclamation contains a definite and plain summary of the law as it exists 
today, defining the lawful rights and duties of citizens of the United States so far 
as it relates to their intercourse and dealing with the belligerents. It expressly 
recognizes the right of any such citizen to ship contraband of war to any of the 
belligerents at the risk of the shipper. 

The Congress has made certain acts of the citizen “offenses against neu¬ 
trality. ., 

The act of selling contraband of war to a belligerent is not made an offense by 
these statutes.... 

... The Secretaries of State and other Cabinet officials from 1793 to the present 
day, whenever they have had occasion to speak upon the subject, have always 
recognized the right of citizens to manufacture and sell the same to belligerents_ 

The right to manufacture and sell to belligerents by a citizen of a neutral coun¬ 
try is universally recognized. I'hough we may all hope that the time is near at 
hand when war will be no more between civilized nations, yet wc must recognize 
that at the present time war for the settlement of international disputes is legal. 
Most of the treaties and conventions between the nations have only gone so far 
as to promulgate rules to ameliorate conditions brought about liy a state of war 
and the suffering of those stricken in war, all, in effect, being in recognition of 
the right to make war for the settlement of international disputes. 

In this connection it should be borne in mind that very recently this subject has 
been one of controversy between the United States and Germany. It will be recol¬ 
lected that Germany vigorously protested against the United States Government 
permitting its subjects to manufacture, sell, and deliver munitions of war to the 
allies. On the twenty-second of April of this year (1915) Secretary of State 
William Jennings Bryan replied to the claims of the German Government, and to 
its protests against the subjects of the United States furnishing munitions of war 
to the allies in the following manner: 

In the third place I note wdth sincere regret that in discussing tlie sale and exportation 
of arms by citizens of the United States to the enctnies of Germany, your excellency 
seems to be under the impression that it w^as within the choice of the government of the 
United States, notwithstanding its professed neutrality and its diligent effort to maintain 
it in other particulars, to inhibit this trade, and that its failure to do so was manifestly 
an unfair attitude toward Germany. Tliis government holds, as 1 believe your excellency 
is well aware, and as it is constrained to hold in view of the present undisputed doctrine 
of accepted international law, that any change in its own laws of neutrality during the 
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progress of a war which would affect unequally the relations of the United States with 
the nations at war, would be an unjustifiable departure from the principles of strict neu¬ 
trality by which it has consistently sought to direct its actions, and I respectfully submit 
that none of the circumstances mentioned in your excellency’s ineniorandiiTn alters the 
principles involved. The placing of an embargo on the trade in arms at the present time 
would constitute such a change and be a direct violation of the neutrality of the United 
States. It will, I feel assured, be clear to yf»ur excellency that, holding this view and con¬ 
sidering itself in honor bound by it, it is out of the question for this government to con¬ 
sider such a course. 

In view of the well-settled principles of international law, it must be apparent 
that the relief sought by the plaintiff herein is “political rather than legal,” and for 
this court to grant the relief sought would be to entertain jurisdiction upon a 
matter exclusively within the political and executive branch of the federal gov¬ 
ernment. ... 

.. .War, today, is recognized by all nations, as a legal act, when it is declared 
and conducted according to the rules of international law. When nations of the 
earth are ready to condemn war and accept the decision of an international court 
in lieu thereof, then the principle here urged by the plaintiff will become one of 
the governing rules of man, and any one thereafter engaged in committing or 
furthering a state of war will be doing an act prohibited by the law of nations. It, 
therefore, follows that citizens of a neutral government who have the right to 
trade with a belligerent and furnish arms and munitions of war, cannot be said to 
be engaged in doing an unlawful and immoral act in view of the well recognized 
fact that for so many years such conduct has been recognized and permitted by 
treaty and well settled principles of international law, and nor the wishes or de¬ 
cisions of the courts. I'he courts have the duty of construing the rules, as laid 
down by the nations in their conventions, out of which arise the principles gov¬ 
erning them in their relations with each other; but the courts cannot, in the face 
of the well settled principles of international law as here indicated, hold or con¬ 
clude that the doing by a citizen of an act which the executive branch of the gov¬ 
ernment recognizes in the light of the law of nations to be legal and lawful, is an 
unlawful and immoral act of such a character as to give rise to that species of 
actionable wrong without \vhich the jurisdiction of a court of equity cannot attach. 

2. Belligerefit Interference with Neutral Conmierce}^^ 

Sec 7 Hackworth, Inicrnatumal Law, 1-341; Gamer, Prize Law Durhig World War (1927); 
Culombos, Law of Prize (1949); Vcrzijl, Lc Droit dcs Prises dc la Grande Guerre (1924); 
Savage, Policy of the United States toward Maritime Contmerce in War (Dept, of State 1934 
and 1936); 7 Moore, International Law 342-S58 (1906); G. G. Fitziiiauricc, “Some Aspects of 
Modem Contraband Control and the Law of Prize,” 1945 Brit, I'./i. hiPl L, 73; S. Rowson, “Prize 
Law during the Second World War,” 1947 Brit. y.B. InPl L. 160. For proposals as to the future, 
made just before the outbreak of World War 11, see 1 larvard Research in International I.aw, 
“Rights and Duties of Neutral States in Naval and Aerial War,” 33 Am, J. Inf I L. Supp. 175 
(1939). 

It may be noted that in World War 1 and World War II the interest in, and imponance 
of, the older forms of belligerent interference with neutral commerce (through use of the rules 
on breach of blockade, carriage of contraband, and unncutral service, even when combined with 
the notion of retaliation) tended to decline as more and more of the leading maritime com¬ 
mercial nations became belligerents. Controversies over these topics remained alive while such 
states as the United States were neutral, and in World War I continued even after the entry 
of the United States into the war, with Denmark, the Netherlands, Norway, Spain, Sweden, 
and various Latin-American countries staying neutral and asserting their neutral rights; but 
by the end of 1942 in World War II only Sweden, Spain, Portugal and Ireland could still be 
classed as ”neuti^’* among the states with any important maritime commerce (aside from Swiss 
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Introductory Note. Over the past four or five centuries gradual compromise 
between the demands of neutrals that their trade be left alone to flourish despite 
“other peoples’ wars,” and the insistence of belligerents that they be permitted to 
attack such sea-borne trade and commerce as may give some assistance to their 
enemies, has built up through treaties, customary practice, and especially the deci¬ 
sions of national tribunals, a large body of international law dealing with the 
extent to which, and the manner in which, belligerents may in time of war interfere 
with neutral commerce. This body of prize law (so termed from its application 
in the prize courts which pass upon the legality of captures or destruction of ves¬ 
sels and cargoes) has been largely a function of the varying strength of belligerents 
and neutrals, and frequently has lacked logical symmetry. Generally speaking, 
belligerents have sought to extend their rights whenever possible, and the restric¬ 
tions in favor of neutrals have resulted from the hitters’ economic and military 
power perhaps as much as from any strong conviction on the part of the bel¬ 
ligerents that they ou^ht not to interfere further. 

In earlier times the international law of maritime war found expression chiefly 
in decisions of national courts and in bilateral treaties. Since 1794 there have been 
a number of international arbitrations arising out of belligerent interference with 
neutral trade. 'I'he efforts to create an International Prize Court at the Second 
Hague Peace Conference of 1907, and the difficulty in determining what rules 
of law such a court should apply, led to the London Naval Conference of 1908-09, 
devoted primarily to the Held of prize law and belligerent interference with neutral 
maritime commerce. This Conference drew up the Declaration of London, which 
was never in force as an international agreement bur which was applied by various 
states during World War I as a convenient codification of existing international 
law and of necessary compromises which it was hoped would be acceptable to 
belligerents and neutrals alike.^**- Hicre was a vast output of judicial decisions in 

efforts to carry supplies during both wars;. Under such circiinisraiu.cs helligerent prerensions 
tend to increase enormously at the expense of what were prcviouslx* consiilercil as iieuiral rights, 
and it is hard to say how far customary rules may have changed. W hat might happen to neutral 
rights of trade in any future war invf)lving a large pr<»portiori af rhe powerful stares of the world 
may well cause doubts as to the continuing value of nMJsr rules in this field in such an eventual¬ 
ity. Furthermore, the newer developments of partiality and assistance to those engaged in self- 
defense against aggression (cf. p. 679 mfra), or taking part in concerted action by the United 
Nations against a breach of the peace, may lessen rhe vitality of the older inrernaritmal law rules 
regarding bclligereiii interference with neutral coininerce. 

It should also be observed that belligerents in World War I and World War II frequently 
succeeded in bringing about the desired injury to the enemy’s ctmimcrce and cc(»nomy, through 
means of “economic warfare” or “interference by sovereign right” witli the trade of the enemy 
and with any neutral trade which might benefit the enemy. Such means of economic warfare 
as export or import embargoes and controls imposed by the belligerent state, “bunker control” 
by a belligerent holding fuel supplies needed by neutrals, black-listing of neutral Anns and indi¬ 
viduals suspected of economic aid to the enemy, censorship of cables, preclusive buying up 
of supplies viral to the enemy so as to prevent his obtaining them, '‘freezing” of funds and 
credits, requisition (with full compensation) of neutral vessels which come within belligerent 
waters, and the like, may all be used by a belligerent which is in an economic position to do so. 
Such measures, taken primarily on territory subject to the jurisdiction of the belligerent, may 
achieve the de.sired results without raising any questions as to international law rights of neutrals 
to trade with the enemy. See, e.g., Edgar Turlington, Neutrality, The World War Period, vol. 
Ill, chap, iv (1936); P. C. Jessup, Neutrality, Today and Tomorrow, vol. IV, chap, ii (1936); 
7 Haclcworth, International Law, § 628 (1943); and various studies of the work of the United 
States Board of L'.conomic Warfare and Foreign Economic Administration during World 
War II. 

On the Declaration of London, see 1909 For, Rel. 294-336, text of Declaration beginning 
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this field during World War 1, and a somewhat smaller number of cases decided 
in World War II. Many disputes arose during World War 1 which have not yet 
been settled, and it may be difficult or impossible at the present time to say what 
“rules” of international law have actual acceptance in practice at the present day*^ 
on many controversial points of prize law. In a course such as those for which this 
textbook is designed there is obviously no opportunity for a careful snidy of this 
entire field, which may bcccnnc (or may already be) one for a very few' specialists; 
bur anyone w'ho seeks an acquaintance w ith the general principles and problems 
of international law' may well become aware of a few aspects of this field, which 
until recent years furnished a large part of the cases covered in American courses 
on international h\\\ 


Note 


Introducing the subject of pri/c courts and procedure, Mackworth writes: 

... A belligerent has certain recognized rights . , . with respect to the seizure and 
condemnation of enemy and neutral vessels and goods. Incidental to the exercise 
of these rights is the belligerent right of visit and search. . . . The right of a bellige¬ 
rent to stop, to visit, and, if need be, to search may be exercised after the beginning 
of war, at an>' place outside neutral w aters, upon private vessels in order to determine 
their nationality, their ports of departure and destination, the nature of their em¬ 
ployment, and other facts bearing upon their possible relation to belligerent opera¬ 
tions. 

If, as a result of visit and search, it is clear that the vessel or cargo, or both, are 
liable to condemnation, or if there is “probable cause” for believing that such liability 
cxist:s, the belligerent warship ma\' capture the vessel and assume control over it. 
Captured vessels must ordinarily be taken into port for adiudication by a prize court, 
but under exceptional circuirisraiiccs a captured vessel liable to condemnation may 
be dcstro>'cd, subject to the requirement that the passengers and crew be first ptit 
in places of safety. The validity of all maritime captures of privately owned vessels 
and goods must be determined by a prize court of the captor or of an ally of the 
captor, even if the vessel has been destroyed, although at times belligerents have as- 
.serted that adjudication with respect to enemy vessels and goods was unnecessary. 
Each state regulates the details of the procedure to be followed by its naval forces in 
the exercise of visit, search, and capture; but that procedure must conform to inter¬ 
national law\ The law' of prize, in its broader sense, embraces the entire subject of 
capture and condemnation of privately owned vessels and cargoes, including both 
the substantive grounds for condemnation and the necessary procedural steps. . . . 
Although prize courts are called upon to decide questions governed by international 
law, they are national courts; and their decisions arc frequently colored, if not con¬ 
trolled, by national law’ and policy. [7 Hackvvorth, International Lani\ 175-6.] 


DECLARATION OF PARIS, APRIL 16, 1856 ’«» 

7 Aloorc, International La^iv 562 

1. Privateering is, and remains abolished. 

on 318; Cohen, The Declaration of London (1911); 6 Haekwortli, International Laiii 441-445; 
Scott, The Declaration of London^ February 26, 1909, Official Dorumevts (1919); Stockton, 
“'Fhc International Naval Conference of London, 1908-1909.” 3 Ant, J. Ini'I L. 596 (190<)); Scott, 
“The Declaration of [.ondon of Fcbniary 26, 1909,” 8 Avt, /. Int'l L. 274. 520 (1914). 

i®»Sce Bowles, Declaration of Paris (1900); Piggott, The Declaration of Paris (1919) ; Malkin, 
“Inner History of the Declaration of Paris,” 1927 Brit, y,B, Int'l L, 1. 




666 


FORCE AND WAR 


2. The neutral flag covers enemy’s goods, with the exception of contraband of 
war. 

3. Neutral goods, with the exception of contraband of war, are not liable to 
capture under enemy’s flag. 

4. Blockades, in order to be binding, must be effective; that is to say, maintained 
by a force sufficient really to prevent access to the coasts of the enemy. 


Note 

Originally signed by Austria, France, Great Britain, Prussia, Russia, Sardinia, and 
Turkey, this Declaration was later adhered to by almost all the European States. It pro¬ 
vided that it “is not and shall not be binding, except between those powers who have 
acceded, or shall accede, to it.” Although the United States never became a party, at 
least since 1898 it appears to have been applied by the United States as part of what 
had become customary international law. 

In a public circular issued by the Department of State on August 15, 1914,'*'’'* it was 
stated: 

The existence of war between foreign governments does not suspend trade or 
commerce between this country and those at war. . . . 

1. The sale or shipment of contraband of w^ar by citizens of the United States to 
citizens or subjects of any of the belligerent powers, in course of commerce, is not 
prohibited by the neutrality laws or the President’s Proclamation. But contraband, 
whether shipped in vessels of the belligerents or neutrals, is subject to seizure and 
confiscation by the belligerents, and when so seized is not entitled to the protection 
or intervention of this Government. 

2. Contraband of war is ranked under two heads, namely, absolute and condi¬ 
tional. 

Absolute contraband includes those articles which arc peculiarly adapted to war, 
such as arms and anununition and niilitar>'^ and naval equipment. 

When absolute contraband is destined to one oi the comtrics at war, whether to 
the government or to an individual of that country, it is subject to seizure and con¬ 
fiscation by any of the opposing belligerents when beyond the territory of the 
neutral government from which it is shipped. 

3. The nationality of the vessel in which contraband of war is shipped is imma¬ 
terial; it is subject to capture and destruction whether shipped in a neutral or enemy 
vessel. 

4. Conditional contraband consists, generally speaking, of articles which are 
susceptible of use in war as w^ell as for purposes of peace; in consequence, their 
destination determines whether they are contraband or non-contraband. 

Articles of the character stated are coasidered contraband if destined to the army, 
navy, or department of government of one of the belligerents or to a place occupied 
and held by military forces; if not so destined they arc not contraband, as, for exam¬ 
ple, when bound to an individual or private concern. 

5. What is contraband of war is to be determined by international law and usage, 
influenced in some degree by the positions assumed by the belligerents. . . . 

Seizure of Vessels and Cargoes, 

Vessels flying the flag of one of the belligerents are subject to seizure and con¬ 
fiscation by the opposing belligerents. Contraband of war on board of such vessel 
is, of course, subject to confiscadon, though the property of a neutral. 

Goods, not contraband, belonging to a neutral aboard a captured vessel are sub¬ 
ject to delay and interruption consequent upon the seizure of the vessel, but not to 
confiscadon, upon manifestation of neutral ownership and the non-contraband char¬ 
acter of the goods. 

164 1914 Foreign Rel, VS, Supp. 274, 275-277. 
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When a vessel containing cargo of a citizen of the United States is captured and 
is carried before a prize court, as it will be presumably, he should give notice of 
his claim of property to the prize court authorities and be prepared to furnish proof 
of his ownership and the non-contraband character of his goods. 

Goods of a neutral, not contraband of war, shipped on a neutral vessel are not 
rightfully subject to seizure or confiscation by any of the belligerents, and it is not 
presumed that the vessels of neutrals carrying cmly non-contraband cargoes will be 
interfered with. 

The Instructions for the Navy of the United States Governing Maritime Warfare,^®*' 
issued June, 1917, contain in paragraph 24 the following contraband list: 

The articles and materials mentioned in the following paragraphs (a), (b), (c), 
and (d), actually destined to territory belonging to or occupied by the enemy or to 
armed forces of the enemy, and the articles and materials mentioned in the follow¬ 
ing paragraph (e) actually destined for the use of the enemy Government or its 
armed forces, arc, unless exempted by treaty, regarded as contraband. 

(a) All kinds of arms, guns, ammunition, explosives, and machines for their manu¬ 
facture or repair; component parts thereof; materials or ingredients used in their 
manufacture; articles necessary or convenient for their use. 

(b) All contrivances for or means of transportation on land, in the water or 
air, and machines used in their manufacture or repair; component parts thereof; 
materials or ingredients used in their mamifacturc; instruments, articles or animals 
necessary or convenient for their use. 

(c) All means of communication, tools, implements, instruments, equipment, 
maps, pictures, papers and other articles, machines, or documents necessary or 
convenient for carrying on hostile operations. 

(d) Coin, bullion, currency, evidences of debt; also metal, materials, dies, plates, 
machinery or other articles necessary or convenient for their manufacture. 

(e) All kinds of fuel, food, foodstuffs, feed, forage, and clothing and articles and 
materials used in their manufacture. 


INSTRUCTIONS FOR THE NAVY OF THE UNITED STATES'®^ 
GOVERNING MARITIME WARFARE, JUNE, 1917 

Section III. Blockade 
Extent and Limitations 

26. A blockade must be limited to the ports and coasts belonging to or occupied 
by the enemy; must nor bar access to neutral ports or coasts. A blockade, to be 
binding, must be effective. A blockade must be applied equally to the ships of all 
nations. 

1®® Published by U.S. Navy Department, 1917; also in 2 Policy of the United Srates Tov^ard 
Maritime Connnircc in War, 615 (U.S, Dept, of State, 1936). 

100 There has been a long controversy over what articles may be deemed contraband. For 
earlier periods, see 7 Moore, International Laiv 660-695. For the lists agreed upon in the 1909 
Declaration of l.ondon, which was never ratified, see 1909 Foreign RcL US, 323. During World 
War I the nationally proclaimed contraband lists began with the Declaration of London, but 
soon were widened to include many more articles. For British lists, see 1914 Foreign Rel. US, 
Supp, 215-216, 236, 245, 261, 269; 1915 ibid, 137, 160, 165, 174; 1916 ibid, 385, 405, 453, 486; 1917 
Foreign Rel. US. Snpp. I, 492; 1918 Foreign Rel. VS, Hupp, 1, 917. In general, the French 
conformed to the British in World War I. For German lists, see 1914 For. Rel, US. Hupp. 216, 
222, 266; 1915 ibid. 162, 607; 1916 ibid. 281. For British and Geniian lists of contraband an¬ 
nounced early in World War II, see 7 Hackworth, International Law 24-26. See also United 
States Naval War College, International Law Documents, 1944—45, pp. 1-100. 

1C7 Published by United States Navy l.)epartmcnt, 1917. Also in 2 Policy of the United States 
toward Ataritime Connncrce in War, p. 615 (U.S. Dept, of State, 1936). 
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Effectiveness 

21, The blockade, to be effective and binding, must be maintained by a force 
sufficient to render ingress to or egress from the port dangerous. If the blockading 
vessels be driven aw ay by stress of weather and return thereafter without delay 
to their station, the continuity of the blockade is not thereby broken. I'he blockade 
ceases to be effccti\ e if the blockading vessels arc driven aw ay by the enemy or if 
they voluntarily leave their stations, except for a reason connected with the 
blockade; as, for instance, the chase of a blockade runner. 

As the suspension of a blockade is a serious matter, involving a new notification, 
commanding officers will exercise especial care to preserve the continuity and 
effectiveness of the blockade. 

Notification to Neutrals 

28. Neutral vessels arc entitled to notification of a blockade before they can be 
made prize for its attempted violaticMi. l‘hc character of this notification is not 
material. It may be actual, as by a vessel of the blockading force, or constructive, 
as by a proclamation or notice of the government maintaining the blockade, or 
by common notoriety. 

Liability of Vessels 

29. Blockade running is a divStinct offense w hich subjects the vessel attempting 
to commit it, or sailing w’ith intent to commit it, to capture wfirhoiit regard to the 
nature of her cargo. 

30. If a neutral vessel attempting to enter a blockaded port has had notice of the 
blockade in aiu* w'ay, she shall be captured and sent in for adjudication; but should 
formal notice not have been given, the rule of constructive knowledge arising from 
notoriety should be construed in a manner liberal to tlie neutral. \’esscls appearing 
before a blockaded port, having sailed w ithout notification, arc entitled to actual 
notice by a blockading vessel. The boarding officer shall enter in the log and the 
document fixing the vessel’s nationality the fact of such notice, the extent of the 
blockade, the date, the geographical position, and the name of the blockading 
vessel, verified by his official signature; and shall furnish the master wnth a copy 
of the blockade proclamation. I'hc vessel is then to be set free. Should she again 
attempt to enter the same or any other blockaded port as to which she has had 
notice, she is good prize. 

31. The liability of a blockade runner to capture and condemnation begins and 
terminates with her voyage. If there is good evidence that she sailed with intent 
to evade the Idockade, she is liable to capnirc from the moment she appears upon 
the high seas. If a vessel has succeeded in escaping from a blockaded port, she is 
liable to capture at any time before she completes her voN^ge. But w^ith the ter¬ 
mination of the voyage the offense ends.... 

Section IV. Unneutral Service 

Definition 

35. Unncutral service is service rendered by a neutral to a belligerent contrary 
to international law. It is in its nature indirect or direct. 

Indirect Unneutral Service 

36. A neutral vessel is guilty of indirect unncutral service and may be sent in 
for adjudication as a neutral vessel liable to condemnation — 

(a) If she specially undertakes to transport individual passengers who are 
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embodied in the armed forces of the enemy and who are en route for military 
service of the enemy or to a hostile destination, or transmits intelligence in the 
interest of the enemy whether by radio or otherwise. 

(b) If, to the knowledge of the owner, or the charterer, or of the agents 
thereof, or of the master, she is transporting a military detachment of the enemy, 
or one or more i>crsons who are embodied in the ujilitary or naval service of the 
enemy and who arc cn route for military service of the enemy or to a hostile des¬ 
tination, or one or more persons who, during the voyage, lend direct assistance 
to the enemy, or is transmitting information in the interest of the enemy by radio 
or otherwise. 

?7. The above provisions do not apply if, when the vessel is met at sea, she is 
unaw'are of the existence of a state of war, or if the master, after becoming aware 
of the opening f)f hostilities, has not yet been able to disembark the passengers. 

The vessel is deemed to be aware of the existence of a state of war if she 
left an enemy port after the opening of hostilities, or left a neutral port after the 
publication there of the notification to the neutral power to which the port belongs 
of the opening of hostilities. 

Direct Ummitral Service 

39. A neutral vessel is guilty of direct iinneiitral service and may not only be 
captured but mav' be treated as an enemy merchant vessel — 

(a) If she takes a direct part in the hostilities; 

(b) If she is under the orders or under the control of an agent placed on board 
by the enemy (Jovernment; 

(c) If she is w holly chartered by or in the exclusive employment of the enemy 
Ciovernment; 

(d) If she is at the time e\clusivel\' engaged in, or wholly devoted to, cither 
the transport of enemy troops or in the transmission of information in the interest 
of the enemv bv radio or otherw isc. 


11 IE IMINA 

England, High Court of Adrniralt>’ (in prize), 1800. 3 C. Rob. 167 

|l*his was a case of a neutral cargo of ship timber carried on a neutral vessel from 
the neutral port of Dan/ig, botmd originally for the enemy port of Amsterdam. 
Wlicn the vessel stopped en route at llsinorc it w as learned that Amsterdam was 
blockaded, and the vessel altered its course for F.mden, a neutral port near Hol¬ 
land. It was seized on the way to Emden, and proceeded against in pri/.c. There 
was some doubt w hether the timber was contraband in nature. | 

Sir Wm. Sfxrn, J.: 1 aking it however, that they are of such a nature as to be 
liable to be considered as contraband on a hostile destination, 1 cannot fi.x that 
character on them in the pre.scnt voyage. I'hc rule respecting contraband, as I have 
always understood it, is, that the articles must be taken m delicto^ in the actual 
prosecution of the vo>’age to an enemy's port. Under the present understanding 
of the law of nations, you cannot generally take the proceeds in the return voyage, 
h'rom the moment of (juitting port on a hostile destination, indeed, the offence is 
complete, and it is not necessary to wait, till the goods arc actually endeavouring 
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to enter the enemy’s port; but beyond that, if the goods arc not taken in delicto^ 
and in the actual prosecution of such a voyage, the penalty is not now generally 
held to attach.*®* 

. .. The cargo is taken on a voyage to a neutral port. To say, that it is never¬ 
theless exposed to condemnation, on account of the original destination, as it stood 
in the mind of the owners, would be carrying the penalty of contraband further 
than it has ever been carried by this, or the superior court. ... I shall decree res¬ 
titution. 


THE KIM. THE ALFRED NOBhX. THE BJORNSTERJNE BJORNSON. 

THE FRIDLAND 

Great Britain, High Court of Justice (in prize) 1915 
[1915] P. 215; HI Lloyds Prize Cases 167 

[Norwegian and Swedish vessels were under time-charter to an American com¬ 
pany (all neutrals), of which company Germans were president and European 
general agent. They sailed from New York for Copenhagen in 1914 after the 
outbreak of war, carrying lard, hog and meat products, and other foodstuffs which 
were conditional contraband under the British Orders in Council. They were cap¬ 
tured on the high seas and the cargoes seized and proceeded against in prize. The 
American and Scandinavian owners of the various packing-house products and 
other foodstuffs claimed the cargoes. Most of these claims were denied.] 

Sir Samckl Evans, Prksidf.nt: Notwithstanding the state of war, there was no 
difficulty in the way of neutral ships trading to German ports in the North Sea, 
other than the perils which Gcnnany herself had created by the indiscriminate 
laying and scattering of mines of all descriptions, unanchored and floating outside 
territorial waters in the open sea in the way of the routes of maritime trade, in 
defiance of international law and the rules of conduct of naval warfare, and in 
flagrant violation of the Hague Convention to which Germany was a party. Apart 
from these dangers neutral vessels could have, in the exercise of their international 
right, voyaged with their goods to and from Hamburg, Bremen, Emden, and any 
other ports of the German Empire. There was no blockade involving risk of con¬ 
fiscation of vessels running or attempting to run it. Neutral vessels might have 
carried conditional and absolute contraband into those ports, acting again within 
their rights under international law, subject only to the risk of capture by vigilant 
warships of this country and its allies. But the trade of neutrals — other than the 
Scandinavian countries and Holland — with German ports in the North Sea 
having been rendered so difficult as to become to all intents impossible, it is not 
surprising that a great part of it should be deflected to Scandinavian ports from 
which access to the German ports in the Baltic and to inland Germany by overland 
routes was available, and that this deflection resulted, the facts universally known 
strongly testify. The neutral trade concerned in the present cases is that of the 
United States of America; and the transactions which have to be scnitinized 

168 However, the idea of continuous voyage has often l)een applied in more recent years, so 
that goods bound to a neutral port may be condemned if an ultimate enemy destination may 
be shown. See The Bermuda^ 3 Wall. 514 (U.S. 1865); The Peterhoffy 5 Wall. 28 (U.S. 1866). 
See also Briggs, Doctrine of Continuous Voyage (1926). 
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arose from a trading, either real and bona fide, or pretended and ostensible only, 
with Denmark, in the course of which these vessels’ sea voyages were made be¬ 
tween New York and Copenhagen. 

Denmark is a country with a small population of less than three millions; and is, 
of course, as regards foodstuffs, an exporting, and not an impoiting, country. Its 
situation, however, renders it convenient to transport goods from its territory to 
German ports and places like Hamburg, Altona, I.iibcck, Stettin, and Berlin. 

The total cargoes in the four captured ships bound for Copenhagen within about 
three weeks amounted to 73,237,796 lbs. in weight. . . . Portions of these cargoes 
have been released, and other portions remain unclaimed. . . . I'he claimants did 
not supply any information as to the quantities of similar products which they had 
supplied or consigned to Denmark previous to the war. Some illustrative statistics 
were given by the Crown, with regard to lard of various qualities, which are not 
without significance, and which form a fair criterion of the imports of these and 
like substances into Denmark before the war; and they give a measure for compari¬ 
son with the imports of lard consigned to Copenhagen after the outbreak of war 
upon the four vessels now before the Couit. 

The average annual quantity of lard imported into Denmark during the three 
years 1911-1913 from all sources was 1,459,000 lbs. The quantity of lard consigned 
to Copenhagen on these four ships alone was 19,252,000 lbs. Comparing these 
quantities, the result is that these vessels were carrying towards Copenhagen within 
less than a month more than thirteen times the quantity of lard which had been 
imported annually to Denmark for each of the three years before the war. ... 

One more illustration may be given from statistics which were given in evidence 
for one of the claimants (l lammoitd ifc Co. and Swift & Co,): In the five months 
August-December, 1913, the exports of lard from the United States of America to 
Germany were 68,664,975 lbs. During the same five months in 1914 they had fallen 
to a mere nominal quantity, 23,800 lbs. On the other hand, during those periods, 
similar exports from the United States of America to Scandinavian countries (in¬ 
cluding Alalta and Gibraltar, which would not materially affect the comparison) 
rose from 2,125,579 lbs. to 59,694,447 lbs. These facts give practical certainty to 
the inference that an overwhelming proportion (so overwhelming as to amount to 
almost the whole) of the consignments of lard in the four vessels wc are dealing 
with was intended for, or would find its way into, Cjermany. These, however, are 
general considerations, important to bear in mind in their appropriate place; but 
not in any sense conclusive upon the serious questions of consecutive voyages, of 
hostile quality, and of hostile destination, which are involved before it can be deter¬ 
mined whether the goods seized arc confiscable as prize. . . . 

With regard to the general character of the cargoes, evidence was given by per¬ 
sons of experience that all the foodstuffs were suitable for the use of troops in the 
field; that some, e.g., the smoked meat or smoked bacon, were similar in kind, 
wrapping, and packing of what was supplied in large quantities to the British 
troops, and were not ordinarily supplied for civilian use; that others, e.g., canned 
or boiled beef in tins, were of the same brand and class as had been offered by 
Annour & Co. for the use of the British forces in the field; and that the packages 
sent by these ships could only have been made up for the use of troops in the field. 
As against this, there was evidence that goods of the same class had been ordinarily 
supplied to and for civilians. 
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As to the lard, proof was given that glycerine (which is in great demand for 
the manufacture of nitro-glycerine for high explosives) is readily obtainable from 
lard. Although this use is possible, there was no evidence before me that any lard 
had been so used in (lennnin'; and I am of opinion that the lard comprised ought 
to be treated upon ihe looting of foodstuffs only. It is largely used in Cjerman 
army rations. 

As to the fat backs (of which large (|uajirities were shipped), there was also 
proof that they could be used for the production of glycerine. . . . 

1 here was no market for these fat backs in Denmark. I'hc Procuraror-( leneral 
deposed as a result of inquiries that the Cermans were very anxious to obtain fat 
backs merely for the glycerine they contain. In these circumstances it is not by 
any means clear that fat backs should be regarded merely as foodstuffs in these 
cases, and in the absence of evidence to the contrary, it is fair to treat them as ma¬ 
terials which might cither be required as food, or for the production of glj cerine. 

"Ihe convenience of (iopenhagen for transporting goods to fiermany need 
hardly be mentioned. It is in evidence that the chief trade between Copenhagen 
and Germany since the war was through Liibeck, Stettin, and Hamburg. 

I he sea-borne trade of Liibeck has increased very largely since the war. It was 
also sworn in evidence that I.iibcck w as a (jcrman naval base. Stettin is a garrison 
town, and is the headquarters of army corps. It has also shipbuilding yards where 
warships are constructed and repaired. It is Bcrliifs nearest seaport. It will be 
remembered that one of the big shipping companies asked a Danish linn to become 
nominal consignees f<»r goods consigned to Stettin. Hamburg and Altiaia had 
cea.sed to be the coniincrcial ports dealing with commerce coming through the 
North Sea. I'hey w ere headquarters of various regiments. Copenhagen is also a 
convenient port for communication with the ( German naval arsenal and fortress of 
Kiel and its canal, and for all places reached through the canal, 'rhese ports ma\ 
properly be regarded, in nn'^ opinion, as bases of supply for the enemy, and the 
cargoes destined for these might on that short grotmd be condemned as prize; but 
I prefer, especially as no particular cargo can delinitcly be said to be going to a 
particular port, to deal w ith the cases upon broader grounds. . . . 

'l\vo important doctrines familiar to international law come prominently for¬ 
ward for consideration: the (»nc is embodied in the rule as to “continuous voyage,” 
or continuous “transportation”; the other relates to the ultimate hostile destination 
of conditional and absolute contraband respectively. 

The doctrine of “continuous voyage” was first applied by the English Prize 
Courts to unlaw fill trading. 'Lherc is no reported case in our (Courts where the 
doctrine is applied in terms to the carriage of contraband; but it was so applied 
and extended by the United States Courts against this country in the time of the 
American Civil War; and its application was acceded to by the British Government 
of the day; and w^as. moreover, acted upon by the International Commission w hich 
sat under the Treaty betw een this country and America, made at Washington on 
May 8. 1871, when the commission, composed of an Italian, an American, and a 
British delegate, unanimously disallowed the claims in The Peterhoff,^^^ which 
was the leading case upon the subject of continuous transportation in relation to 
contraband goods. . . . 


Wall. 28 (1866). 
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1 am not going through the history of it, but the doctrine was asserted by Lord 
Salisbury at the time of the South African w^t with reference to German vessels 
carrying goods to Delagoa Bay, and as he was dealing with Germany, he fortified 
himself by referring to the view of Bluntschli as the true view as follows: ‘if the 
ships or goods are sent to the destination of a neutral port only the better to come 
to the aid of the enemy, there will lie contraband of war, and confiscation will be 
justified.” 

It is essential to appreciate that the foundation of the law of contraband, and the 
reason for the doctrine of continuous voyage which has l)een grafted into it, is the 
right of a belligerent to prevent certain goods from reaching the country of the 
enemy for his military use. 

Neutral traders, in their own interest, set limits to the exercise of this right as 
far as they can. These conflicting interests of neutrals and belligerents are the 
causes of the contests which have taken place upon the subject of contraband and 
continuous voyages. 

A compromise was attempted by the London Conference in the unratified Dec¬ 
laration of London, rhe doctrine of continuous voyage or continuous transporta¬ 
tion w'as conceded to the full by the conference in the case of absolute contraband, 
and it was expressly declared that “it is immaterial whether the carriage of goods 
is direct, or entails transhipment, or a subsequent transport by land.” 

As to conditional contraband, the attempted compromise was that the doctrine 
was excluded in the case of conditional contraband, except where the enemy coun¬ 
try had no seaboard. As is usual in compromises, there seems to be an absence of 
logical reason for the exclusion. If it is right that a belligerent should be permitted 
to capture absolute contraband proceeding by various voyages or transport with 
an ultimate destination for the enemy territory, w hy should he not be allow ed to 
capture goods which, though not absolutely contraband, become contraband by 
reason of a further destination to the enemy Government or its armed forces? And 
with the facilities of transportation by sea and by land which now exist the right 
of a belligerent to capture conditional contraband w’^ould be of a very shadow'v 
value if a mere consignment to a neutral port were suilicient to protect the goods. 
It appears also to be obvious that in these days of easy transit, if the doctrine of 
continuous vox age or continuous transportation is to hold at all, it must cover not 
only voyages from port to port at sea, but also transport by land until the real, as 
distinguished from the merely ostensible, destination of the goods is reached_ 

I have no hesitation in pronouncing that, in my view, the doctrine of continuous 
voyage, or tran.sportation, both in relation to carriage by sea and to carriage over 
land, has become part of the law of nations at the commencement of the present 
war, in accordance wdth the principles of recognized legal decisions, and with the 
view' of the great body of modern jurists, and also with the practice of nations in 
recent maritime warfare. 

The result is that the Court is not restricted in its vision to the primary consign¬ 
ments of the goods in these cases to the neutral port of Copenhagen*, but is entitled, 
and bound, to take a more extended outlook in order to ascertain whether this 
neutral destination was merely o.stcnsible and, if so, what the real ultimate desti¬ 
nation w^as. 

As to the real destination of a cargo, one of the chief tests is w^hether it was con¬ 
signed to the neutral port to be there delivered for the purpose of being imported 
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into the common stuck of the country. This test was applied over a century ago 
by Sir William Grant in the Court of Appeal in prize cases in the case of The Wil¬ 
liam.^™ It was adopted by the United States Supreme Court in their unanimous 
judgment in The Bermuda, where Chase, C.J., in delivering the judgment, said 
“Neutrals may convey in neutral ships, from one neutral port to another, any 
goods, whether contraband of war or not, if intended for actual delivery at the 
port of destination, and to become part of the common stock of the country 
or of the port." 

Another circumstance which has been regarded as important in determining the 
question of real or ostensible destination at the neutral port was the consignment 
“to order or assigns” without naming any consignee. 

I am not unmindful of the argument that consignment “to order” is common in 
these days. But a similar argument was used in The Springbok,^’’^ supported by the 
testimony of some of the principal brokers in I^ondon, to the effect that a coasign- 
ment “to order or assign” was the usual and regular form of consignment to an 
agent for sale at such a port as Nassau. The British Government was petitioned to 
intervene for the shippers; but upon this point the British Foreign Office said that 
“no doubt the form was usual in the time of peace, but that a practice which might 
be perfectly regular in time of peace under the municipal regulations of a par¬ 
ticular State, would not always satisfy the law of nations in time of war, more par¬ 
ticularly when the voyage might expose the ship to the visit of belligerent cruisers”; 
and added that, “having regard to the very doubtful character of all trade osten¬ 
sibly carried on at Nassau during the war in the United Stares, and to many other 
circumstances of suspicion before the Court, Her Majesty’s Government are not 
disposed to consider the argument of tlie Court upon this point as otherwise than 
tenable.” 

The argument still remains good, that if shippers, after the outbreak of war, 
consign goods of the nature of contraband to their own order withotit naming a 
consignee, it may be a circumstance of suspicion in considering the question 
whether the goods were really intended for the neutral destination, and to become 
part of the common stock of the neutral country, or whether they had another 
ultimate destination. Of course, it is not conclusive. The suspicion arising from 
this form of consignment during war might be dispelled by evidence produced by 
the shippers.... 

Upon this branch of the case — for reasons which have been given when dealing 
with the consignments generally, and when stating the circum.stances with respect 
to each claim—I have no hesitation in stating my conclusion that the cargoes 
(other than the small portions acquired by persons in Scandinavia whose claims 
are allowed) were not destined for coasumption or use in Denmark or intended 
to be incorporated into the general stock of that country by sale or otherwise; 
that Copenhagen was not the real bona fide place of delivery; but that the cargoes 
were on their way at the time of capture to German territory as their actual and 
real destination. 

The second branch of the case raises the question whether the goods, which I 
have decided were on their way to German territory, were destined further for the 

”<>5 C Rob. 385 (1806). 

” 1 3 Wall. 514 (1865). 

in5 Wall. 1 (1866). 
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use of the German Government or departments or for military use oy the troops, 
or other persons actually engaged in warlike operations, or should be presumed to 
he so destined in the circumstances.... 

If the goods were destined for Germany, what are the facts and the law bearing 
upon the question whether they had the further hostile destination for the German 
Government for military use? 

In the first place, as has already been pointed out, they were goods adapted for 
such use; and further, in part, adapted for immediate warlike purposes in the sense 
that some of them could be employed for the production of explosives. They were 
destined, too, for some of the nearest German ports like Hamburg, Liibeck, and 
Stettin, where some of the forces were ejuarrered, and whose connection with the 
operations of war has been stated. ... 

Regard must also be had to the state of things in Germany during this war in 
relation to the military forces, and to the civil population, and to the method 
described in evidence which w-as adopted by the Cio\ crnment in order to procure 
supplies for the forces... . 

It was given in evidence that about ten millions of men were cither serving in 
the Germany army, or dependent upon or under the control of the military author¬ 
ities of the (Jerman Government, out of a population of between 65 and 70 mil¬ 
lions of njcn, women, and children. Of the food required for the population, it 
would not be extravagant to estimate that at least one-fourth would be consumed 
by these 10 million adults. 

Apart altogether from the special adaptability of these cargoes for the armed 
forces, and the highly probable inference that they were destined for the forces, 
even assuming that they were indiscriminately distributed between the military 
and civilian population, a very large proportion w'ould necessarily be used by the 
military forces. 

So much as to the probable ultimate destination in fact of the cargoes. 

Now as to the question of the proof of intention on the part of the shippers of 
the cargoes. 

It was argued that the Crown as captors ought to show that there was an original 
intention by the shippers to supply the goods to the enemy Government or the 
armed forces at the inception of the voyage as one complete commercial transac¬ 
tion, evidenced by a contract of sale or something equivalent to it. 

It is obvious from a consideration of the whole scheme of conduct of the shippers 
that if they had expressly arranged to consign the cargoes to the German Govern¬ 
ment for the armed forces, this would have been done in such a way as to make it 
as difficult as possible for belligerents to detect it. 

If the captors had to prove such an arrangement affirmatively and absolutely, in 
order to justify capture and condemnation, the rights of belligerents to stop articles 
of conditional contraband from reaching the hostile destination would become 
nugatory. 

It is not a crime to dispatch contraband to belligerents. It can be quite legiti¬ 
mately sent subject to the risk of capture; but the argument proceeded as if it were 
essential for the captors to prove the intention as strictly as would be necessary in 
a criminal trial; and as if all the shippers need do was to be silent, to offer no ex¬ 
planation, and to adopt the atritude towards the Crown, “Prove our hostile inten¬ 
tion if vou can.” 
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In the first place, it may be observed that it is not necessary that an intention at 
the commencement of the volage should be established by the captors either abso¬ 
lutely or by inference.. .. 

So far as it is necessary to cstaldish intcnri<Hi on the part of the shippers, it appears 
to me to be beyond (]iicsrion that it can be shown by inferences from surrounding 
circumstances relating to the shipment of and dealings with the goods. . . . 

If at the time of the sci/.urc the goods were in fact on their way to the enemy 
Government or its forces as their real ultimate destination, by the action of the 
shippers, whenever the project was conceived, or however it was to be carried 
out; if, in truth, it is reasonably certain that the shippers must have kn<.)wn that 
that was the real ultimate destination of the goods (apart of course from any genu¬ 
ine sale to be made at some intermediate place), the belligerent had a right to stop 
the goods on tlieir way, and to seize them as confiscable goods. 

In the circumstances of these cases, especially in view' of the opportunity given 
to the claimants, who possess the best and fullest knowledge of the facts, to answer 
the cases made against them, any fair tribunal, like a jury, or an arbitrator, w hose 
duty it WMS to judge facts, not only might but almost certainly w ould come to the 
conclusion that at the time of the seizure the goods w hich remained the property 
of the shippers were, if not as to the whole, at any rate as to a siihstanrial propor¬ 
tion of them at the time of seizure on their way to the cnem\' for its hostile uses. 
The facts in these cases, in my opinion, more than amply satisfy the “highly prob¬ 
able destination” spoken of by Lord StowelL . . . 

For tlie many reasons which T have given in the course of this judgment and 
wdiich do not retjuirc capitulation, or even summary, I have come to the clear 
conclusion from the facts proved, and the reasonable and, indeed, irresistible infer¬ 
ences from them, that the cargoes claimed by the shippers as belonging to them at 
the time of seizure w'crc not on their way to Denmark to he incorporated into the 
common stock of that country by consumption, or bona fide sale, or otherwise; 
but, on the contrary, that they w ere on their way not only to German territory, 
hut also to the German Government and their forces for naval and military use 
as their real ultimate destination. 

To hold the contrary would be to allow one’s eyes to be filled by the dust of 
theories and technicalities, and to be blinded to the realities of the case. 

E\Tn if this conclusion w cre only accurate as to a substantial proportion of the 
goods, the whole would be aflFected; because 

“Contraband articles arc said to be of an infectious nature, and they contaminate 
the w hole cargo belonging to the same owners. The innocence of any particular 
article is not usually admitted to excnjpt it from the general confiscation.” (Kent’s 
Commentaries, 12th ed., by Holmes J., p. 142) 

Note 

The claimant packers appealed, but after a settlement reached between the American 
meat packers and the British Government, the Judicial Committee of the Privy Council 
made a formal order on July 3, 1916 for withdrawal of the appeals. Ill Lloyds Prize 
Cases 378. 

In reply to the protest of the United Staccs against the stoppage of conditional contra¬ 
il* On this case, see Anderson, “British Prize Court Decisions in the Chicago Packing House 
Cases,” 11 Am. /. InH L. 251 (1917); Pyke, “The Khn Case (P. [19151 215),” 32 L.Q. Rev. 50 
(1917); Briggs, Doctrine of Continuous Voyage (1926). 
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band cargoes eii route from the United States to neutral European ports, the British 
Foreign Office in notes of January 7 and February 10, 1915, set forth trade statistics and, 
in the latter note, concluded that: “'Fhc inference may fairly l»c draw n from these fic- 
iires . . . that not only has the trade of the United States with the neutral countries in 
Europe been maintained as comparctl with previciiis yenrs, bur also that a substantial 
part of this trade was, in fact, trade intended for the enemy countries going through 
neutral ports by routes to which it was previously unaccustomed.” 

The Department of State answered on October 21,1915, that “When goods are clearly 
intended to become incorporated in the mass of merchandise for sale in a neutral country, 
it is an unwarranted and inquisitorial proceeding to detain shipments for examination as 
to whether those goods arc ultimately destined for the enemy s country or use. What¬ 
ever may be the conjectural conclusions to be drawn from trade statistics, which, when 
stated by value, arc of uncertain evidence as to quantity, the United States maintains 
the right to sell goods into tlie general stock of a neutral country, and denounces as 
illegal and unjustifiable any attempt of a belligerent to interfere with that right on the 
ground that it suspects that the previous supply of such gof)ds in tlie neutral country, 
which the iiiifiorts renew or replace, has been soKl to an enemy, l hat is a matter w^itli 
wdiich the neutral vendor has no concern and w'hich can in no way affect bis rights of 
trade. Moreover, even if goods listed as C(»ndiriona] contraband are destined to an enem.v 
country through a neutral country, that fact is nor in itself sunicienr to justify their 
seizure.” 7 Mackworih, linenhiiional Law 50-51; 1915 Forcii^n Rcl. U.S. Snpi). 299, 324, 
578, 582. 

Although the earlier test had been titat goods which became parr of the ‘‘common 
sr()ck’’ of a neutral country could not be treated as subject to the doctrine of continuous 
voyage, in The lialto 11917| F. 79, the court held that Sw edish-owned sole leather carried 
on a Norwegian vessel from Boston to Sweden might be condemned, since the besots 
into which it would be made would be sold to Germany. In The Axel lobnsoii [1921] 

1 A.C. 473, wool (absolute contraband) on a neutral vessel consigned ft) Swedish neu¬ 
trals was condemned because the consignees intended n> send it to Germany for comb¬ 
ing, the combed or spun wool being return to Sweden and the waste retained in (Ger¬ 
many. The court regarded the wool as contraband destined for enemy territory. The 
Bon/hif [1918] F. 123 involved cocoanui oil seized on a Norwegian vessel in 1916, bound 
for Sw'cdcn, w^hcrc it was to be made into margarine, l lic British Crown unsuccessfully 
sought condemnation on the ground that the maiiiifacriire of the margarine would re¬ 
lease a corresponding anioiint of Swedish-prodiiccd butter for shipment to Germany. 
Releasing the goods, the court said that the proof all indicated that the oil was destined 
to be used solely in Sw eden, and could not be condemned because of the resulting ship¬ 
ment of butter. It added, however: “If it were established that raw materials were im¬ 
ported by a neutral for the manufacture of margarine wuth an intention to supply the 
enemy with the manufactured article, 1 should bo prepared to hold that tlie doctrine 
of continuous voyage applied.... 1 should go even further, and hold that if it w ere show’ii 
that in a neutral country particular manufacturers of margarine w ere acting 'ii combina¬ 
tion with particular producers or vendors of butter, and that the intention of their 
combination was to produce the margarine in onlcr to send the butter to tlie enemy, 
the same doctrine wfjuld be applicable w^irh the same results.’' 


THE CYSNE (PORTUGAI. v. GERMANY) 

Mixed Arbitral Tribunal, June 30, 1930. 2 U.N, Repts. Inf I Arb. Awards 1035; 

7 Hackw^orth, International Law 155; Ami, Dig. 1929-30y case 287 

A neutral Portuguese steamer wnth a cargo of pit props from a Portuguese port 
bound for Newport, England, w^as stopped in the English Channel by a German 
submarine on May 28, 1915. After examining the ship’s papers, the submarine 
ordered the crew to take to the boars within five minutes and sank the steamer. 
Thereafter the German Prize Court at Hamburg fixed a time in w hich the owners 
of the vessel and cargo should put forward any claims which they might have. 
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No claims were interposed in the Prize Court, which, on November 27, 1915 held 
the capture and destruction to be in accordance with the law, for the sole reason 
that the vessel carried absolute contraband destined for the enemy. Although at 
the beginning of the World War of 1914-18 the German Government had adhered 
to the provisions of the Declaration of London, on April 18, 1915 Germany had 
enlarged the list of absolute contraband, including therein pit props, as a measure 
of reprisal. A claim arising out of the above>described sinking was later brought 
before the Mixed Arbitral Tribunal established by Portugal and Germany, as one 
falling within section 4 of the annex to articles 297 and 298 of the Treaty of Ver¬ 
sailles. The tribunal held Germany liable to make compensation to Portugal, on the 
ground that such reprisals against neutrals were contrary to international law. It 
pointed out that pit props, when sent to a country rich in mines, could not be re¬ 
garded as employed exclusively for war purposes and that it was therefore con¬ 
trary to international law to treat them as absolute contraband except as an act of 
reprisal. Such reprisals, it held, were not contrary to international law so far as the 
enemies of Germany were concerned, but were not admissible against neutrals. 
Reprisals were held to be justifiable only when provoked by an act contrary to 
international law and then only against the state guilty of the original violation of 
international law. The tribunal pointed out that legitimate reprisals might indi¬ 
rectly injure the nationals of a neutral (alluding to neutral property losses suffered 
in the course of a bombardment), but that in the present case the reprisals were 
aimed directly and deliberately against neutral nationals and were therefore con¬ 
trary to international law since Portugal had not violated any rule of international 
law to the injury of Germany. 


Note 

During World War I, and again during World War II, both sides attempted to jus¬ 
tify measures taken against enemy and neutral commerce at sea, on the grounds of 
reprisals or retaliation against unlawful action previously taken by the enemy. In con¬ 
sequence, the neutrals found that fewer and fewer rights of trade were left. The British 
courts upheld the validity of such retaliatory action adversely affecting neutrals, in such 
cases as The Stigstad, [1916] P. 123, [1919] A.C. 279, V LI. Pr. Cas. 361; and The Leo-- 
noray [1918] P. 182, [1919] A.C. 974, VII LI. Pr. Cas. 262. In the former case Lord 
Sumner said in part: ‘*It is right to recall that, as neutral commerce suffered and was 
doomed to suffer gross prejudice from the illegal policy proclaimed and acted on by 
the German Government, so it profited by, and obtained relief from, retaliatory meas¬ 
ures, if effective to restrain, to punish and to bring to an end such injurious conduct. 
Neutrals, whose principles or policy lead them to refrain from punitory or repressive 
action of their own, may well be called on to bear a passive part in die necessary sup¬ 
pression of courses which are fatal to the freedom of all who use the seas. . . . The 
assumption was that a neutral, too pacific or too impotent to resent the aggressions and 
lawlessness of one belligerent, can require the other to refrain from his most effeedve 
or his only defence against it, by the assertion of an absolute inviolability for his own 
neutral trade, which would thereby become engaged in a passive complicity with the 
original offender. For this contention no authority at all was forthcoming.” In the 
latter case the Judicial Committee stated, **The right of retaliation is a right of the bel¬ 
ligerent, not a concession by the neutral. It is enjoyed by law and not on sufferance; 
and doubly so when, as in the present case, the outrageous conduct of the enemy might 
have been treated as acts of war by all mankind.*’ 

In 1915 Secretary Lansing instructed Ambassador Page to present a note to the 
British Foreign Office in which it was stated: believe it has been conclusively shown 
diat the methods sought to be employed by Great Britain to obtain and use evidence 
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of enemy destination of cargoes bound for neutral ports* and to impose a contraband 
character upon such cargoes, are without justification; that the blockade, upon which 
wch methods are partly founded, is ineffective, illegal and indefensible; . . . and that 
in many cases jurisdiction is asserted in violation of the law of nations. The United 
States, therefore, can not submit to the curtailment of its neutral rights by these meas¬ 
ures, which are admittedly retaliatory, and therefore illegal, in conception and in nature, 
and intended to punish the enemies of Great Britain for alleged illegalities on their part. 
The United States might not be in a position to object to them if its interests and the 
interests of all neutrals were unaffected by them, but, being affected, it can not with 
complacence suffer further subordination of its rights and interests to the plea that 
the exceptional geographic position of the enemies of Great Britain require or justify 
oppressive and illegal practices.” 1915 Foreign ReL US. Supp. 578, 589. In a note of 
protest of December 8, 1939, the American Embassy in London wrote to the Foreign 
Office that “Whatever may be said for or against measures directed by one belligerent 
against another, they may not rightfully be carried to the point of enlarging the rights 
of a belligerent over neutral vessels and their cargoes, or of otherwise penalising neutral 
states or their nationals in connection with their legitimate activities,” 

Testifying before the Senate Foreign Relations Committee in 1936, Secretary Hull 
said that in the war of 1914-18: 

belligerents in control at sea proceeded to declare war zones, or blockades, cover¬ 
ing vast areas of the seas contiguous both to belligerent and to neutral countries, 
and to make use of floating mines, ships, submarines, and aircraft. 

Then, in turn, this opposing belligerent would seek on paper and in other ways 
to put on a retaliatory blockade, to declare a retaliatory war zone, which would 
cover still other vast areas of the enemy*s and neutral’s harbors, or the seas surround¬ 
ing the enemy, with the result that these expedients comprising cither paper or 
actual blockades, cither paper or actual war zones, were spread out over areas of 
hundreds of miles, and if a neutral vessel was struck by a torpedo or floating mine 
within such areas, or was damaged by a vessel of a belligerent, it had been warned 
to stay out. So there was a serious dispute about what had theretofore been rights 
of neutrals to trade with neutrals. The least controversy arose over trade directly 
with belligerents. .. • 

. . . The nation in control of the seas, before the war ended, dominated almost 
every dollar’s worth of commerce between neutrals and any part of Europe. That 
was through the expanding of the whole doctrine of contraband . • . and also . . . 
the doctrine of continuous voyage, and, furthermore, through curtailing other rights 
of neutrals. In other words, nearly all of what had theretofore been the ordinary 
rules of neutrality and neutral rights were more or less set aside, so that when the 
war ended there was in several respects virtual chaos so far as neutral rights were 
concerned. [Hearings before Senate Committee on Foreign Relations on S3414 
regarding neutrality, 74th Cong., 2d Scss., Jan. 10, 1936, pp. 11, 12; 7 Hackworth, 
International Law 5-6.] 

3. Newer Developments. 


ADDRESS OF ATTORNEY GENERAL R. H. JACKSON BEFORE 
INTER-AMERICAN BAR ASSOQATION, HAVANA, MARCH 27, 1941 

35 Am. J. IntH L. 348 (1941) 

It is the declared policy of tlic Government of the United States to extend to 

1 Dept. State Bull. 651 (1939). On reprisals affecting neutral commerce, sec 7 Hackworth, 
International Lmo 134-156; Trimble, “Violations of Maritime Law by the Allied Powers dur¬ 
ing the World War,” 24 Am. J. Int*l L. 79 (1930); Baty, “Prize Law and Modem Ck>nditions,” 
25 Am. J. Ml L. 625 (1931); Colbert, Retaliation in International Law 107-198 (1948). 
^'’8^oted with permission of American Journal of International Law. 
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England all aid “short of war.” Ar rhe same time it is the declared determination 
of the government to avoid entry into the war as a l)elligerent. . . . 

... It has been asserted that international law forbids the United States to 
exchange over-age destroyers for air and naval bases in this hemisphere, and for¬ 
bids ns to render acts of assistance to a belligerent with whose institutions and 
cause we feel some kinship, and who has been subjected to aggression. 

I do not deny that particular rules of neutrality crystallized in the nineteenth 
century and were codified to a large extent in the various Hague Conventions 
which support this view. But rhe applicability of these rules has been superseded. 
Events since the World War haA^e rejected the fictions and assumptions upon which 
the older rule rested. To appreciate the proper scope of that doctrine of an im¬ 
partial neutrality we must look to its foundations. Its cornerstone is the propo¬ 
sition that each sovereign state is quite outside of any law, subject to no control 
except its own will, and under no legal duty to any other nation. 

From this it is reasoned that, since there is no law binding it to keep the peace, 
all wars are legal and all wars must l)e regarded as just. . . . 

It is easy to see how an international law w'hich holds all wars to be legal, and 
all warring nations as possessed of ecjual rights, arrives at the conclusion that neu¬ 
trals must not discriminate between belligerents. 

To the mind untutored in such sophisticated thought it seems to be characterized 
by more of learning than of wisdom. It does not appear to be necessary to treat all 
wars as legal and just simply because wc have no court to try the accused. That 
hypothesis seems to justify President Wilson’s statement that “International Law 
has perhaps sometimes been a little too much thought out in the closet.” Certainly 
rhe work-a-day world will not accept an unrealistic and cynical assumption that 
aggression, by a state that had renounced war by treaty, rests on the same !>asis 
as defense against an unprovoked attack in \dolation of treaty. . . . 

The doctrine of international law in the seventeenth and eighteenth centuries 
w'as based on a distinction between just and unjiLst wars. From that distinction 
there Avas logically derived the legal duty of members of the international society, 
bound by the tics of solidarity of Christian civilization, to discriminate against a 
state engaged in an unjust war —in a war undertaken without a cause recognized 
by international laA\'. 1‘hat duty was stressed by the scholastic writers in the for¬ 
mative period of the law of nations. It was voiced by Grotius, the father of mod¬ 
em international law. There was, in his view, no duty of impartial treatment when 
one of the belligerents had resorted to war in violation of international laAv. Writ¬ 
ing in 1625, he said “it is the duty of neutrals to do nothing which may strengthen 
the side which has the worse cause, or which may impede the motions of him 
Avho is carrying on a just war.” 

It may be argued that the nineteenth century and the first two decades of the 
twentieth witnessed an interlude in international law inconsistent with what went 
before and also with what was to follow. But if I read history correctly, there 
has seldom, if ever, been a long period of time during the past three centuries when 
states, for their own self-defense or from other motives, have been completely im¬ 
partial in relation to the belligerents. More often than not, at the end of wars, 
there have been recriminations of such activities, which have thereafter been largely 
overlooked. The testimony of historians as to the practice of states in the seven¬ 
teenth, eighteenth and nineteenth centuries should not be overlooked by the inter- 
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national lawyer in so far as the real limits of the principles of neutrality are con¬ 
cerned. It is safe to assert that the absolute category of neutrality on the one hand, 
and belligcrencN' on the other hand, will not square with the test of actual state 
practice, and tliar, as judged by that practice, there is a third category in M'hich 
certain acts of partiality arc legal even under the law of neutrality. 

Even during the vogue among publicists and text writers of the theory that all 
wars were just and all neutrality therefore undiscriminating, modern practice — 
especially American practice — shows instances of discriminating, qualified neu¬ 
trality. During the XA'orld War, after the United States had declared war on 
Germany, a number of (A*ntral and South American republics formally announced 
a departure, in favor of the United States, frf>m the obligations of impartiality. 
Some of them, like Guatemala, El Salvador and Costa Rica, offered their territorial 
waters and ports for the use of the naval forces of the United States. Others, like 
Brazil and Uruguay, expressly modified their neutrality regulations in that direc¬ 
tion. Uruguay issued a decree announcing that she would nor treat as a belligerent 
any American nari(jn engaged, in defense of its rights, in a u ar with stares in other 
continents and Germanv' did not consider this decree as resulting in a state of 
^^'ar. . . , 

The experience of the World War was too much for any doctrine that all war 
was to be accepted ns just. 

This doctrine was revised by the Qivenant of the League of Nations. I'hat in¬ 
strument substantially limited the right of war and imposed upon its members 
certain duties designed to enforce that limitation. 

'I'hc Co\ enant of the League of Nations did nor abolish neutralitx'. It did not 
impose upon the members of the League the dut\' to go to war with the Covenant¬ 
breaking stale. Bur it did la>' upon them the obligation to adopt against the respon¬ 
sible state what w as theretofore regarded as iinncutral conduct contrary to interna¬ 
tional law. To that extent it revived non-participation combined with active 
discrimination against the aggressor and active assistance to the victim of aggres¬ 
sion. I'hc attitude of (^rcat Britain during the Italo-Abyssinian War in 1935 and 
1936 illustrated clearly the position created by the Covenant. Great Britain did not 
declare war on Italy. At the same time she insisted that Italy was not entitled as 
a matter of law' to expect from Great Britain the fulfilment of any obligations 
either of the Hague Conventions or of the customary rules of neutrality. Great 
Britain thus applied the concepts of international law which logically resulted from 
substantial curtailment of the right of war. Great Britain and other members of 
the League of Nations adopted an identical attitude in the course of the hostilities 
bcrwTcn Finland and Soviet Russia. Fhe British Government supplied Finland 
with arms and ammunition; it authorized the setting up in Great Britain of recruit¬ 
ing bureaus for the Finnish army ; and it adopted other measures clearly prohibited 
by the Hague Conventions. 

There would be obvious inconsistency in the United States invoking the benefits 
of a Covenant to which it refused adherence, but I cite the Covenant because it 
both evidences and dates the changed position of both war and neutrality in the 
w'orld’s thought. And it was follow'cd by another commitment to which we were 
a party. 

The Kellogg-Briand Pact of 1928, in whch Germany, Italy, and Japan cove¬ 
nanted with us, as well as with other nations, to renounce war as an instrument 
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of policy, made definite the outlawry of war and of necessity altered the dependent 
concept of neutral obligations.... 

In the light of the flagrancy of current aggressions, which are apparent on their 
face, and which all right thinking people recognize for what they arc, the United 
States and other states are entitled to assert a right of discriminatory action by 
reason of the fact that, since 1928 so far as it is concerned, the place of war and 
with it the place of neutrality in the international legal system have no longer 
been the same as they were prior to that date. 

That right to resort to war as an instrument of national policy was renounced 
by Germany, Italy and Japan in common with practically all the nations of the 
world, in a solemn treaty which the United States helped to call into being, to 
which it has become a party, which it has been its proclaimed intention to make 
the cornerstone of its foreign policy, and whose provisions it has invoked on re¬ 
peated occasions as expressing a fully binding international obligation. The pres¬ 
ent hostilities are the result of and have been accompanied by repeated violations 
of that treaty by Germany, Italy and japan.... 

The Treaty for the Renunciation of War and the Argentine Anti-War Treaty 
deprived their signatories of the right of war as an instrument of national policy 
or aggression and rendered unlawful wars undertaken in violation of their pro¬ 
visions. In consequence, these treaties destroyed the historical and juridical foun¬ 
dations of the doctrine of neutrality conceived as an attitude of absolute impar¬ 
tiality in relation to aggressive wars. It did not impose upon the signatories the 
duty of discriminating against an aggrc5»or, but it conferred upon them the right 
to act in that manner. I'his right they are indisputably entitled to exercise as 
guardians botli of tlieir own interests and of the wider international community. 
It follows that the state w'hich has gone to war in violation of its obligations ac¬ 
quires no right to equality of treatment from other states, unless treaty obligations 
require different handling of affairs. It derives no rights from its illegality.... 

By resorting to war in violation of the provisions of the Kellogg-Briand Pact, or 
the Argentine Anti-War Treaty, the Governments of Germany, Italy, and Japan 
violated a right and affected the interests of the United States. It was not a mere 
formal or theoretical right that was thus affected. The very basis of these treaties 
was the assumption that, in this age of interdependence, all its signatories had a 
direct interest in the maintenance of peace and that war had ceased to be a matter 
of exclusive interest for the belligerents directly affected. If that is so — and it is 
so — then international law provides an ample and practically unlimited basis fur 
discriminatory action against states responsible for the violation of the treaty or 
treaties. 

The Treaty for the Renunciation of War and the Argentine Anti-War Treaty, 
by altering fundamentally the place of war in international law, have effected a 
parallel change in the law and status of neutrality and we claim the wider rights 
which that change imparts. But independently of that view, there is another sound 
basis for our action today.... 

We all know that since 1928 the principle of self-defense has been used as an 
excuse for internationally illegal action, but we also know that there is a legitimate 
principle of self-defense in international law, which is one of its most fundamental 
principles. The standard of action under this principle, as under other principles 
of law, is that it is to be applied in relation to what the reasonable man (or state) 



FORCE AND WAR 


683 


would do under the same or similar threatening circumstances. There can be no 
doubt that the political, territorial, economic and cultural integrity of the Western 
Hemisphere is menaced by totalitarian activities now going on outside this hemis¬ 
phere. In this situation the principle of self-defense may most properly be invoked, 
and we in the Americas are invoking it in relation to the facts as we know them 
and as we, in our best judgment, can foresee them in the future. We are today 
putting content into the principle of self-defense by giving it concrete application 
which will create important precedents. . .. 

... No longer can it be argued that the civilized world must behave with rigid 
impartiality toward both an aggressor in violation of the treaty and the victims of 
unprovoked attack. We need not now be indifferent as between the worse and 
the better cause, nor deal with the just and the unjust alike. 

To me, such an interpretation of international law is not only proper but neces¬ 
sary if it is not to be a boon to the lawless and the aggressive. A system of inter¬ 
national law which can impose no penalty on a law-breaker and also forbids other 
states to aid the victim would be self-defeating and would not help even a little 
to realize mankind’s hope for enduring peace. 


Note 

Article 11 of the League of Nations Covenant provided that “Any war or threat of 
war, whether iinniediatcly affecting any of the Members of the League or not, is hereby 
declared a matter of concern to the whole League.” Article 16 provided that “Should 
any .Member of the League resort to war in disregard to its covenants under Articles 
12, 13, or 15, it shall ipso facto be deemed to have committed an act of war against all 
other Members of the League, which hereby undertake immediately to subject it to 
severance of all trade or financial relations, the prohibition of all intercourse betw-een 
their nationals and the nationals of the covenant-breaking state, and the prevention of 
all financial, commercial or personal intercourse between the nationals of the covenant- 
breaking state and the nationals of any other state, whether a Member of the League 
or not.” The Members further agreed to “support one another in the financial and 
economic measures which are taken under this Article,” and to “afford passage through 
their territory to the forces” of any Members “cooperating to protect the covenants 
of the League.” 

In a memorandum presented to the British Parliament on December 13, 1929 regard¬ 
ing signature of the Optional Clause of the Statute of the Permanent Court of Inter¬ 
national Justice,’’^ Sir Arthur Henderson, British Foreign Secretary, pointed out that 
under the League Covenant and the Pact of Parks of 1928 for the Renunciation of War, 
controversies as to belligerent rights to interfere with neutral commerce would no longer 
be controlled by the disputed rules of international law regarding neutral commerce 
in war time. He wrote that “The effect of those instruments, taken together, is to de¬ 
prive nations of the right to employ war as an instnimenr of national policy and to for¬ 
bid the states which have signed them to give aid or comfort to an offender. ... If His 
Majesty’s Government comply with their obligations under those instruments, there 
are only two conditions in which they could be involved in war: (1) where a state has 
attacked them in violation of one or both of those instruments, or (2) if they were 
engaged in belligerent action, in fulfilment of Article 16 of the Covenant, against a 
Covenant-breaking state. In cither case Article 16 would apply, and so far from the 
other Members of the League being in the position of neutrals with a right to trade 

17V See pp. 58 and 162, supra, 

176 See 7 liackwonh. International I,aw 668-676, and references there cited, on ne\irrality 
under the League and its sanctions imposed against Italy in 1935-36. 
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with our enemy,.. . they would be bound under that article to sever all relations with 
him; they could neither trade direct with him or allow their territories to be used for 
the passage of commerce between him and any other state. ... In other words, as be¬ 
tween Members of the League, there can be no neutral rights, because there can be no 
neutrals.” Great Britain, Pari. Pap,, Misc. no. 12, 1929, Cmd. 3452; 7 Hackworth, Inter- 
tiational Lav: 670. 

For the “Budapest Articles of Interpretation” (of the Kellogg-Briand Pact of Paris), 
sec 38 hn, Lav^ Asm. Reports 66. These were adopted by that Association in 1934, and 
declared that in event of the violation of the Pact by one state attacking another, the 
signatories might, without violating international law, take certain action to aid the vic¬ 
tim of the attack and might refuse to admit tliat the violator had the usual rights of a 
belligerent against neutral commerce.^"** Egypt, though not a member of the l.eague, 
joined in sanctions against Italy in 1935, justifying its action on the Kellogg-Briand I^act 
to which Egypt and Italy were parties (7 Hackworth, International Lav: 678). The term 
“non-belligerency” was used, instead of “neutralit\‘,” to describe the status of a state 
which did not take part in military operations but which did not observe the usual 
duties of a neutral; there docs not appear to be any recognized status of “non-bellige¬ 
rency” in international law, intennediate between neutrality and belligerency.'^^ 

Much of the action taken b>' the United States betw een the summer of 1940 and the 
attack on Pearl Harbor, on December 7, 1941, such as Lend-Lease,^^' the United States 
armed patrol of Atlantic waters as far east as Iceland, etc., would have been regarded 
as departures from the traditional duties of a neutral, unless justification be found in the 
right of self-defense, the consequences of German violations of the Kellogg-Briand Pact, 
Many might find it e.isicr to justify these American acts as proper and desirable 
departures from neutrality. 

Testifying in support of the proposed Lend-Lease Bill before the House Committee 
on Foreign Affairs, Secretary of State Hull said on January 15, 1941: “Having in mind 
what has taken place and is taking place under our very e>'es, it is idle for us to rely 
on the rules of neutrality or to feel that they afford us the slightest degree of security 
or protection. . . . 

“Countries like Holland, Belgium, Norway and Denmark, and others, assuming 
that this w as an ordinary w ar in w hich the belligerents as well as the neutrals observed 
the laws of civilized warfare, announced their policy and their adherence strictly and 
technically to the laws of neutrality and felt assured that they would not be molested. 
They w^ere permitted to remain in that state of innocent security or blissful innocence 
until the troops of Germany were ready to step across their borders. Then the question 
of self-defense did nor arise, because there w'as no time for self-defense. They had relied 
solely on international law' and its observance by belligerents and neutrals as a guarantee 
of safety and failed to prepare for self-defense. 

ITS See p. 567, supra. 

It® Sec 7 Hackwonh, International Law 678; Laurcrpacht, 20 Iramactiovs of the Grot ms 
Society 178 (1935). 

T®9Thc term “non-bclligcrcncy” was applied to Italy, in p.irricular. after the cniihrcak of the 
w'ar in 1939 and prior to Italy’s entry inr«» the war June 10, 1940. Regarding the term, sec 7 
Hackworth, International Law 349-351; Wilson, “Non-bcIIigcrcncy in Relation to the Termi¬ 
nology of Neutrality,” 35 Am. J. hitH L. 121 (1940); Preuss, “Concepts of Neutrality and Non- 
Belligerency,” 218 Annals 97 (1941); Borchard, “War, Neutrality and Non-bclligcrcncy,” 35 
Am. J. IntH L. 618 (1941); Coudert, “Non-belligerency in Intemarional Law.” 29 Va. L. Rev. 
143 (1942); Kunz, “Neutrality and the European War 1939 1940,” 39 Mich. /.. Rev. 719 (1941). 

55 Stat. 31. &e Wright, “I.cnd-Lcasc and International Law,” 35 Ant. /. Inti L. 305 (1941); 
Stetrinius, Lend Lease--Weapov for Victory (1944). 

182See 7 Hackworth, International Law 6H6--693. In connection with its study of neutrality, 
the Harvard Research in International Law prepared in 1939 a draft convention and coninicnr, 
frankly de lege ferenda, on “Rights and Duties of States in Case of Aggression ” 33 Am. /, Inti 
L. Supp. 819 (1939). Sec funher W’right, “Permissive Sanctions .\gainst Aggression,” 36 Am. 
/. Inti L. 103 (1942); Fenwick, American Neutrality-—Trial and Failure (1940); Wright, “Re¬ 
peal of the Neutrality Act,” 36 Am. J. Inti 8 (1942); Wilson, “S<»mc Current Questions Re- 
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“The question presented is, therefore, whether in view of a universally recognized 
world movement of force based on determination to invade and to conquer and to sub¬ 
jugate, peaceful nations shall wait until the invaders cross their boundary line, still 
clinging to the forms and shadows of neutrality laws, or whether they shall recognize 
that this is a world movement of conquest without limit as to the extent of territory 
and invoke the law of self-defense before it is too late to assert it successfully. . . 

(7 Hackworth, International Law 687-689). 

It may be noted that the Report of the House Committee on Foreign Affairs with 
respect to the Lend-Lease Bill stated that “It is a firmly established principle of inter¬ 
national law that a nation is justified in acting in its own self-defense”; and pointed out 
that the violation of the Kellogg-Briand Pact by Ciennany prevented Germany from 
objecting that other parties to the Pact were violating rules of neutrality, citing tlie 
Budapest Articles of Interpretation as showing that many “distinguished international 
lawyers” interpreted violation of the Pact to give any signatory tlie powder “to decline 
to observe toward the State violating the Pact the duties prescribed by International 
Law, apart from the Pact, for a neutral in relation to a belligerent; [and to] Supply the 
State attacked w'ith financial or material assistance, including munitions of war.” The 
Senate Committee on Foreign Relations took a similar position. See 7 Hackworth, 
hnemational Law 692. 

Both after the entry of the United States into World \\^ar I in 1917, and again in 
connection with the entry of the United States and other American Republics into 
World War II, various of those American Repuldics which had not yet become bel¬ 
ligerents gave aid to the United States and its allies. See 7 Hackworth, International 
Law 693-701. Article 439 of the Treaty of Versailles required Germany not to put 
forward claims against such stares as Peru and Uruguay, which were parties to the 
Treaty but w'hich had never become belligerents. The Tliird Meeting of Ministers 
of Foreign Affairs of the American Republics at Rio in January, 1942 declared that 
“The American Republics reaffirm their declaration to consider any act of aggression 
on the part of a non-American State against one of them as an act of aggression against 
all of them, constituting as it docs an immediate threat to the liberty and independence 
of America.” They added that, for purposes of restrictions imposed by neutrals on 
belligerent vessels in their pons, personnel, and so forth, “in conformity with the 
principles of American solidarity, the Republics of this Continent shall not consider as 
a belligerent any American State wdiich is now at war or may become involved in a 
state of w'ar with another non-American State.” 

UNITED NATIONS CHARTER, ARTICLE 2, PAR. 5 

All members shall give the United Nations every assistance in any action it takes 
in accordance with the present charter, and shall refrain from giving assistance to 
any state against which the United Nations is taking preventive or enforcement 
action. 

ladng to Neutrality,” 37 Am. ]. IntU L. 651 (1943); Lalivc, ‘international Organization and Neu¬ 
trality,” 1947 Brit. y£. IntH L. 72, 
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I. CHARTER OF THE UNITED NATIONS 

We the peoples of the United Nations determined 
to save succeeding generations from the scourge of war, which twice in our life¬ 
time has brought untold sorrow to mankind, and 

to reaffinn faith in fundamental human rights, in the dignity and w orth of the human 
person, in the equal rights of men and w^onien and of nations large and small, and 
to establish conditions under which justice and respect for the obligations arising 
from treaties and other sources of international law can be maintained, and 
to promote social progress and belter standards of life in larger freedom. 

And for these ends 

to practice tolerance and live together in peace with one another as good neighbors, 
and 

to unite our strength to maintain international peace and security, and 
to ensure, by the acceptance of principles and the institution of iTiethods, that armed 
force shall not be used, save in the common interest, and 
to employ international machinery for the promotion of the economic and social 
advancement of all peoples, 

Have resolved to arntbine our efforts to accomplish these aims. 

Accordingly, our respective Governments, through representatives assembled in the 
city of San Francisco, who have exliibited their full powers found to be in good and 
due birni, have agreed to the present Charter of the United Nations and do hereby 
establissh an international organization to be known as the United Nations. 


Chapter I 

PURPOSES AND PRINCIPLES 

Art. 1. The Purposes of the United Nations are: 

1. To maintain international peace and security, and to that end: to take effective 
collective measures for the prevention and removal of threats to the peace, and for 
the suppression of acts of aggression or other breaches of the peace, and to bring about 
by peaceful means, and in conformity with the principles of justice and international 
law, adiustnieiu or settlement of international disputes or situations which might lead 
to a breach of the peace; 

2. To develop friendly relations among nations based on respect for the principle 
of equal rights and self-determination of peoples, and to take other appropriate measures 
to strengthen universal peace; 

3. To achieve international cooperation in solving international problems of an eco¬ 
nomic, social, cultural, or humanitarian character, and in promoting and encouraging 
respect for human riglits and for fundamental freedoms for all wdthour distinction as 
to race, sex, language, or religion; and 

4. To be a center for harmonizing the actions of nations in the attainment of these 
common ends. 

Art. 2 The Organization and its Members, in pursuit of the Purposes stated in Article 
1, shall act in accordance with the following Principles. 

1. The Organization is based on the principle of the sovereign equality of all its 
Members. 

2. All Members, in order to ensure to all of them the rights and benefits resulting 
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from membership, shall fulfil in good faith the obligations assumed by them in accord¬ 
ance Mrith the present Charter. 

3. All Members shall settle their international disputes by peaceful means in such 
a manner that international peace and security, and justice, are not endangered. 

4. All Members shall refrain in their international relations from the threat or use 
of force against the territorial integrity or political independence of any state, or in 
any other manner inconsistent with the Purposes of the United Nations. 

5. All Members shall give the United Nations every assistance in any action it takes 
in accordance with the present Chaner, and shall refrain from giving assistance to any 
state against which the United Nations is taking preventive or enforcement action. 

6. The Organization shall ensure that states which are not Members of the United 
Nations act in accordance \vith these Principles so far as may be necessary for the 
maintenance of international peace and security. 

7. Nothing contained in the present Charter shall authorize the United Nations to 
intert'ene in matters which are essentially within the domestic jurisdiction of any state 
or shall require the Members to submit such matters to settlement under the present 
Charter; but this principle shall not prejudice the application of enforcement measures 
under Chapter Vll. 


Chapter II 
MEMBERSHIP 

Art 3, The original Members of the United Nations shall be the states w'hich, having 
panicipated in the United Nations Conference on International Organization at San 
Francisco, or having previously signed the Declaration by United Nations of 1 January 
1942, sign the present Charter and ratify it in accordance with Article 110. 

Art, 4, 1. Membership in the United Nations is open to all other peace-loving states 
which accept the obligations contained in the present Charter and, in the judgment of 
the Organization, arc able and willing to carry out these obligations. 

2. The admission of any such state to membership in the United Nations will be 
effected by a decision of the General Assembly upon the recommendation of the 
Security Council. 

Art 5. A Member of the United Nations against wdiich preventive or enforcement 
action has been taken by the Security Council may be suspended from the exercise of 
the rights and privileges of membership by the General Assembly upon the recom¬ 
mendation of the Security Council. The exercise of these rights and privileges may 
be restored by the Security Council. 

Art, 6, A Member of the United Nations which has persistently violated the Prin¬ 
ciples contained in the pre.sent Charter may be expelled from the Organization by the 
General Assembly upon the recommendation of the Security Council. 


Chapter III 
ORGANS 

Art 7. 1. There are established as the principal organs of the United Nations: a 
General Assembly, a Security Council, an l^onomic and Social Council, a Trusteeship 
Council, an International Court of justice, and a Secretariat. 

2. Such subsidiary organs as may be found necessary may be established in accord¬ 
ance with the present Charter. 

Art It, The United Nations shall place no restrictions on the eligibility of men and 
women to participate in any capacity and under conditions of equality in its principal 
and subsidiary organs. 
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Chapter IV 

THE GENERAL ASSEMBLY 


Composition 

Art, 9, 1. The General Assembly shall consist of all the Members of the United 
Nations. 

2. Each Member shall have not more than five representatives in the General As¬ 
sembly. 

Functions and Powers 

Art, 10, The General Assembly may discuss any questions or any matters within 
the scope of the present Charter or relating to the powers and functions of any organs 
provided for in the present Charter, and, except as provided in Article 12, may make 
recommendations to the Members of the United Nations or to the Security Council 
or to both on any such questions or matters. 

Art, II, 1. The General Assembly may consider the general principles of coopera¬ 
tion in the maintenance of international peace and security, including the principles 
governing disarmament and the regulation of armaments, and may make recommenda¬ 
tions with regard to such principles to the Members or to the Security Council or to 
both. 

2. The General Assembly may discuss any questions relating to the maintenance of 
international peace and security brought before it by any Member of the United Na¬ 
tions, or by the Security Council, or by a state which is not a Member of the United 
Nations in accordance with Article 35, paragraph 2, and, except as provided in Article 
12, may make recommendations with regard to any such questions to the state or states 
concerned or to the Security Council or to both. Any such question on which action 
is necessary shall be referred to the Security Council by the General Assembly either 
before or after discussion. 

3. The General Assembly may call the attention of the Security Council to situations 
which are likely to endanger international peace and security. 

4. Tlie powers of the General Asscml)ly set forth in this Article shall not limit the 
general scope of Article 10. 

Art, 12, 1. While the Security Council is exercising in respect of any dispute or 
situation the functions assigned to it in the present Charter, the General Assembly shall 
not make any recommendations with regard to that dispute or situation unless the 
Security Council so requests. 

2. The Secretary-General, with the cemsent of the Security Council, shall notify the 
Genera] Assembly at each session of any matters relative to the maintenance of interna¬ 
tional peace and .scciirity' which are being dealt with by the Security Council and shaU 
similarly notify the General Assembly, or the Members of the United Nations if the 
General Assembly is not in session, immediately the Security Council ceases to deal 
with such matters. 

Art. 13, 1. The General Assembly shall initiate studies and make recommendations 
for the purpose of: 

a. promoting international cooperation in the political field and encouraging the 
progressive development of international law and its codification; 

b. promoting international cooperation in the economic, social, cultural, educational, 
and health fields, and assisting in the realization of human rights and fundamental 
freedoms for all without distinction as to race, sex, language, or religion. 

2. TTie further responsibilities, functions, and powers of the General Assembly with 
respect to matters mentioned in paragraph 1(b) above arc set forth in C^iapter IX and X. 

Art, 14, Subject to the provisions of Article 12, the General Assembly may recom¬ 
mend measures for the peaceful adiustmenr of any situation, regardless of origin, which 
it deems likely to impair the general welfare or friendly relations among nations, in¬ 
cluding situations resulting from a violation of the provisions of the present Charter 
setting fonh the Purposes and Principles of the United Nations. 

Art. 25, 1. The General Assembly shall receive and consider annual and special 
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reports from the Security Council; these reports shall include an account of the meas¬ 
ures that the Security Council has decided upon or taken to maintain international peace 
and security. 

2. The General Assembly shall receive and consider reports from the other organs 
of the United Nations. 

Art, 16, The General Assembly shall perform such functions with respect to the 
international trusteeship system as are assigned to it under Chapters XII and XIII, in¬ 
cluding the approval of the trusteeship agreements for areas not designated as strategic. 

Art, 77. 1. The General Assembly shall consider and approve the budget of the 
Organization. 

2. The expenses of the Organization shall be borne by the Members as apportioned 
by the General Assembly. 

3. The General Assembly shall consider and approve any financial and budgetary 
arrangements with specialized agencies referred to in Article 57 and shall examine 
the administrative budgets of such specialized agencies with a view to making recom¬ 
mendations to the agencies concerned. 

Voting 

Art, IS, 1. Each member of the General Assembly shall have one vote. 

2. Decisions of the Gcneial Assembly on important questions shall be made by a 
two-thirds majority of the members present and voting. These questions shall include: 
recommendations with respect to the maintenance of international peace and .sccurit>\ 
the election of the non-permanent members of the Security Council, the election of the 
members of the Economic and Social Council, the election of members of the Trustee¬ 
ship Council in accordance with paragraph 1 (c) of Article 86, the admission of new 
Members to the United Nations, the suspensi(»n of the rights and privileges of member¬ 
ship, the expulsion of Members, questions relating to the operation of the trusteeship 
system, and budgetary questions. 

3. Decisions on other questions, including the determination of additional categories 
of questions to be decided by a two-thinis majority, sliall be made by a majority of 
the members present and voting. 

Art. 19. A Member of the United Nations which is in arrears in the payment of its 
financial contributions to the Organization shall have no vote in the General Assembly 
if the amount of its arrears equals or exceeds the amount of the contributions due from 
it for the preceding two full years. The General Assembly may, nevertheless, permit 
such a iMember to vote if it is .satisfied that the failure to pay is due to conditions beyond 
the control of the Member. 

Procedure 

Art. 20, The General Assembly shall meet in regular annual sessions and in such 
special sessions as occasion may require. Special sessions shall be convoked by the Sec¬ 
retary-General at the request of the Security Council or of a niaiority of the Members 
of the United Nations. 

Art. 21. I'he General Assembly shall adopt its own rules of procedure. It shall elect 
its President for each session. 

Art, 22, The (Jencral Assembly may establish such subsidiary organs as it deems 
necessary for the performance of its functions. 


Chapter V 

THE sft:urity COUNQL 


Cfyuipositwn 

Art, 23. 1. The Security Council shall consist of eleven Members of the United 
Nations. The Republic of (Jhina, France, the Union of Soviet Socialist Republics, the 
United Kingdom of Great Britain and Northern Ireland, and the United States of 
America .shall be permanent members of the Security Council. The General A.ssembly 
shall elect six other Members of the United Nations to be non-pemianent members of 
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the Security Council, due regard being specially paid, in the first instance to the con¬ 
tribution of Members of the United Nations to the maintenance of international peace 
and security and to the other purposes of the Organization, and also to e<iuitable geo¬ 
graphical distribution. 

2. The non-pcrniancnt members of the Security Ctnincil shall be elected for a term 
of two years. In the first election of the non-permanent members, however, three shall 
be chosen for a term of one year. A retiring member shall not be eligible for immediate 
re-election. 

3. Each member of the Security Council shall have one representative. 

Fitnctions mid lowers 

Art, 24, 1. In order to ensure prompt and effective action by the United Nations, 
its Members confer on the Security Council primary responsibility for the maintenance 
of international peace and security, and agree that in carrying our its duties under this 
responsibility tlic Seciiriry Onincil acts on their behalf. 

2. In discharging these duties the Security Council shall act in accordance w’irh the 
Purposes and l^rinciples of the United Nations. The specific powers granted to the 
Security Council for the discharge of these duties are laid down in Chapters V’'!, VII, 
VIII, and XII. 

3. The Security Council shall submit annual and, w'hcn necessary, special reports 
to the General Assembly for its consideration. 

Art, 2S, l‘he Members of the United Nations agree to accept and carry out the 
decisions of the Security Council in accordance with the present Charter. 

Art, 26, In order to promote the establishment and maintenance of international 
peace and security with the least diversion for armaments of the world's human and 
economic resources, the Security C^ouncil shall be responsible for formulating, with 
the assistance of the Military Staff Committee referred to in Article 47, plans to be 
submitted to the Members of the United Nations f(»r the esrahlishinent of a system 
for die regulation of armaments. 

Voting 

Art, 27. 1. Each niemher of the Securin’ ('’ouncil shall have one vote. 

2. Decisions of tltc Scctiriry Council on procedural matters shall he made by an 
affirmative vote of seven members. 

3. Decisions of the Security Council on all other matters shall he ntade by an 
affirmative vote of seven members including the concurring votes of the permanent 
members; provided that, in decisions under Chapter VI, and under paragraph 3 of 
Article 52, a parry to a dispute shall abstain from voting. 

Procedure 

Art, 2S, 1. The Security Council shall be so organized as to be able to function con¬ 
tinuously. Each member of the Security Council shall for this purpose be represented 
at all times at die scat of the Organization. 

2. The Security Council shall hold periodic meetings at which each of its members 
may, if it so desires, be represented by a member of the government or b\ some other 
specially designated representative. 

3. The Security Council may hold meetings at such places other than the seat of 
the Organization as in its iudgincnt will best facilitate its work. 

Art, 29, The Security Council may establish such subsidiary organs as it deems 
necessary for the performance of its functions. 

Art, 30, The Security Council shall adopt its own rules of procedure, including the 
method of selecting its President. 

Art, 31, Any Member of the United Nations which is not a member of the Security 
Council may participate, witlioiit vote, in the discussion of any question brought before 
the Security Q)uncil whenever the latter c<»nsiders that the inreresrs of that Member 
arc specially aflFccted. 

Art, 32. Any Member of the United Nations which is not a member of the Security 
Council or any state which is not a Member of the United Nations, if it is a party ti> 
a dispute under consideration by the Security Council, shall be invited to participate, 
without vote, in the discussion relating to the dispute. The Security ( Anincil shall lav 
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down such conditions as it deems just for the participation of a state which is not a 
Member of the United Nations. 


Chapter VI 

PACIFIC SETTLEMENT OF DISPUTES 

Art. 33. 1. The parties to any dispute, the continuance of which is likely to en¬ 
danger the maintenance of international peace and security, shall, first of all, seek a 
solution by negotiation, cnquir>% mediation, conciliation, arbitration, judicial settlement, 
resort to regional agencies or arrangements, or other peaceful means of their own 
choice. 

2. The Security Council shall, when it deems necessary, call upon the parties to settle 
their dispute by such means. 

Art. 34. The Security Council may investigate any dispute, or any situation which 
might lead to international friction or give rise to a dispute, in order to determine 
whether the continuance of the dispute or situation is likely to endanger the maintenance 
of international peace and security. 

Art. 35.1. Any Member of the United Nations may bring any dispute, or any situation 
of the nature referred to in Article 34, to the attention of the Security Council or of 
the General Assembly. 

2. A state which is not a Member of the United Nations may bring to the attention 
of the Security Council or of the General Assembly any dispute to which it is a party 
if it accepts in advance, for the purposes of the dispute, the obligations of pacific settle¬ 
ment provided in the present Charter. 

3. The proceedings of the General Assembly in respect of matters brought to its 
attention under this Article \^ill be subject to the provisions of Articles II and 12. 

Art. 36. 1. The Security Council may, at any stage of a dispute of the nature re¬ 
ferred to in Article 33 or of a situation of like nature, recommend appropriate pro¬ 
cedures or methods of adjustment. 

2. The Security Council should take into consideration any procedures for the settle¬ 
ment of the dispute which have already been adopted by the parties. 

3. In making recommendations under this Article the Security Council should also 
take into consideration that legal disputes should as a general rule be referred by the 
parties to the International Court of Justice in accordance with the provisions of the 
Statute of the Court. 

Art. 31. 1. Should the parties to a dispute of the nature referred to in Article 33 
fail to settle it by the means indicated in that Article, they shall refer it to the Security 
Council. 

2. If the Security Council deems that the continuance of the dispute is in fact likely 
to endanger the maintenance of international peace and security, it shall decide whether 
to take action under Article 36 or to recommend such terms of settlement as it may 
consider appropriate. 

Art. 38. Without prejudice to the provisions of Articles 33 to 37, the Security 
Council may, if all the parties to any dispute so request, make recommendations to the 
parties with a view to a pacific settlement of the dispute. 

Qiaptcr Vll 

ACTION WITH RESPECT' TO THREATS TO THE PEACE, 
BREACHES OF THE PEACE, AND ACTS OF AGGRESSION 

Art. 39. The Security Council shall determine the existence of any threat to the 
peace, breach of the peace, or act of aggression and shall make recommendations, or 
decide what measures shall be taken in accordance with Articles 41 and 42, to maintain 
or restore international peace and security. 

Art. 40. In order to prevent an aggravation of the situation, the Security Council 
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may, before making the recommendations or deciding upon the measures provided for 
in Article 39, call upon the parties concerned to comply with such provisional measures 
as it deems necessary or desirable. Such provisional measures shall be without prejudice 
to the rights, claims, or position of the parties concerned. The Security Council shall 
duly take account of failure to comply with such provisional measures. 

Art, 41, The Security Council may decide what measures not involving the use of 
armed force arc to be employed to give effect to its decisions, and it may call upon 
the Members of the United Nations to apply such measures. These may include com¬ 
plete or partial interruption of economic relations and of rail, sea, air, postal, telegraphic, 
radio, and other means of communication, and the severance of diplomatic relations. 

Art. 42, Should the Security Council consider that measures provided for in Article 
41 would be inadequate or have proved to be inadequate, it may take such action by 
air, sea, or land forces as may be necessary to maintain or restore international peace 
and security. Such action may include demonstrations, blockade, and other operations 
by air, sea, or land forces of Members of the United Nations. 

Art, 43. 1. All Members of the United Nations, in order to contribute to the main¬ 
tenance of international peace and security, undertake to make available to the Security 
Council, on its call and in accordance w'ith a special agreement or agreements, armed 
forces, assistance, and facilities, including rights of passage, nccessar>’^ for the purpose 
of maintaining international peace and security. 

2. Such agreement or agreements shall govern the numbers and types of forces, their 
degree of readiness and general location, and the nature of the facilities and assistance 
to be provided. 

3. The agreement or agreements shall be negotiated as soon as possible on die initia¬ 
tive of the Security Council. They shall be concluded between the Security Council 
and Members or between the Security Council and groups of Members and shall be 
subject to ratification by the signatory states in accordance with their respective con¬ 
stitutional processes. 

Art, 44, When the Security Council has decided to use force it shall, before calling 
upon a Member not represented on it to provide armed forces in fulfillment of the 
obligations assumed under Article 43, invite that Member, if the Member so desires, to 
participate in the decisions of the Security Council concerning employment of con¬ 
tingents of that Member’s armed forces. 

Art. 45. In order to enable the United Nations to take urgent military' measures, 
Members shall hold immediately available national air-force contingents for combined 
international enforcement action. The strength and degree of readiness of these con¬ 
tingents and plans for their combined action shall be determined, within the limits 
laid down in the special agreement or agreements referred to in Article 43, by the 
Security Council with the assistance of the Military Staff Committee. 

Art. 46. Plans for the application of armed force shall be made by the Security 
Council 'with the assistance of the Military Staff Committee. 

Art. 47. 1. There shall be established a Military Staff Committee to advise and 
assist the Security Council on all questions relating to the Security Council’s military 
requirements for the maintenance of international peace and security, the employment 
and command of forces placed at its disposal, the regulation of armaments, and possible 
disarmament. 

2. The Military Staff Committee shall consist of the Chiefs of Staff of the permanent 
members of the Security Council or their representatives. Any Member of the United 
Nations not permanently represented on the Committee shall be invited by the Commit¬ 
tee to be associated with it when the efficient discharge of the Committee’s responsibili¬ 
ties requires the participation of that Member in its work. 

3. The Military Staff Committee shall be responsible under the Security Council for 
the strategic direction of any armed forces placed at the disposal of the Security Coun¬ 
cil. Questions relating to the command of such forces shall be worked out subsequently. 

4 . The Military Staff Committee, with the authorization of the Security Council 
and after consultation with appropriate regional agencies, may establish regional sub¬ 
committees. 
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Art. 48. 1. The action required to carry out the decisions of the Security Council 
for the maintenance of international peace and security shall be taken by all the Mem¬ 
bers of the United Nations or by some of them, as the Security Council may determine. 

2. Such decisions shall be carried out by the Members of the United Nations directly 
and through their action in the appropriate international agencies of which they arc 
members. 

Art. 49. The Members of the United Nations shall join in affording mutual assistance 
in carrying out the measures decided upon by the Security Council. 

Art. SO. If preventive or enforcement measures against any state are taken by the 
Security Council, any other state, whether a Member of the United Nations or not, 
which finds itself confronted with special economic problems arising from the carrying 
out of those measures shall have the right to consult the Security Council with regard 
to a solution of those problems. 

Art. 51. Nothing in the present Charter shall impair the inherent right of individual 
or collective self-defense if an armed attack occurs against a Member of the United 
Nations, until the Security Council has taken the measures necessary to maintain in¬ 
ternational peace and security. Measures taken by Members in the exercise of this 
right of self-defense shall be immediately reported to the Security Council and shall 
not in any way affect the authority and responsibility of the Security Council under 
the present Charter to take at any time such action as it deems necessary in order to 
maintain or restore international peace and security. 


Chapter VIII 

REGIONAL ARRANGEA1ENTS 

Art. 52. 1. Nothing in the present Charter precludes the existence of regional ar¬ 
rangements or agencies for dealing with such matters relating to the maintenance of 
international peace and security as arc appropriate for regional action, provided that 
such arrangements or agencies and their activities are consistent with the Purposes 
and Principles of the United Nations. 

2. The Members of the United Nations entering into such arrangements or con¬ 
stituting such agencies shall make every effort to achieve pacific settlement of local 
disputes through such regional arrangements or by such regional agencies before re¬ 
ferring them to the Sccurit)'^ Council. 

3. The Security Council shall encourage the development of pacific settlement of 
local disputes through such regional arrangements or by sucli regional agencies either 
on the initiative of the states concerned or by reference from the Security Council. 

4. This Article in no w ay impairs the application of Articles 34 and 35. 

Art. S3. 1. The Security Council shall, where appropriate, utilize such regional ar¬ 
rangements or agencies for enforcement action under its authority. But no enforce¬ 
ment action shall be taken under regional arrangements or by regional agencies without 
the authorization of the Security Council, wdth the exception of measures against any 
enemy state, as defined in paragraph 2 of this Article, provided for pursuant to Article 
107 or in regional arrangements directed against renewal of aggressive policy on the 
part of any such state, until such time as the Organization may, on request of the Gov¬ 
ernments concerned, be charged wdth the responsibility for preventing further aggres¬ 
sion by such a state. 

2. The term “enemy state” as used in paragraph 1 of this Article applies to any state 
which during the Second World War has been an enemy of any signatory of tlie present 
Charter. 

Art. S4. The Security Council shall at all times be kept fully informed of activities 
undertaken or in contemplation under regional arrangements or by regional agencies 
for the maintenance of international peace and security. 
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Chapter IX 

INTERNATIONAL ECONOMIC AND SOCIAL COOPERATION 

Aru 55, With a view to the creation of conditions of stability and well-being which 
are necessary for peaceful and friendly relations among nations based on respect for 
the principle of equal rights and self-determination of peoples, the United Nations 
shall promote; 

a. higher standards of living, full employment, and conditions of economic and 
social progress and development; 

b. solutions of international economic, social, health, and related problems; and 
international cultural and educational cooperation; and 

c. universal respect for, and observance of, human rights and fundamental freedoms 
for all without distinction as to race, sex, language, or religion. 

Art. 56. All Members pledge themselves to take joint and separate action in coopera¬ 
tion with the Organization for the achievement of the purposes set forth in Article 55. 

Art. 51. 1. The various specialized agencies, established by intergovernmental agree¬ 
ment and having wide international responsibilities, as defined in their basic instruments, 
in economic, social, cultural, educational, health, and related fields, shall be brought 
into relationship with the United Nations in accordance with the provisions of Article 
63. 

2. Such agencies thus brought into relationship with the United Nations are herein¬ 
after referred to as specialized agencies. 

Art 58. The Organization shall make recommendations for the coordination of the 
policies and activities of the specialized agencies. 

Art 59, 7‘he Organization shall, where appropriate, initiate negotiations among the 
suites concerned f(»r the creation of any new specialized agencies required for the ac¬ 
complishment of the purposes set forth in Article 55. 

Art. 60. Responsibility for the discharge of the functi(ms of the Organization set 
forth in this Chapter shall be vested in the Cicncral Assembly and, under the authority 
(if the General Assembly, in the Economic and Social Council, which shall have for 
this purpose the powers set forth in Chapter X. 


Chapter X 

THE ECONOMIC AND SOCIAL COUNCIL 


Composition 

Art. 61. 1. The Economic and Social Council shall consist of eighteen Members of 
the United Nations elected by the General Assembly. 

2. Subject to the provisions of paragraph 3, six members of the Economic and Social 
Council shall be elected each year for a term of three years. A retiring member shall 
be eligible for immediate rc-eicction. 

3. At the first election, eighteen members of the Economic and Social Council shall 
be chosen. The term of office of six members so chosen shall expire at the end of one 
year, and of six other members at the end of wo years, in accordance with arrangements 
made by the General Assembly. 

4. Each member of the Economic and Social Council shall have one representative. 
Functions and Powers 

Art, 62. 1. The Economic and Social Council may make or initiate studies and re¬ 
ports with respect to international economic, social, culniral, educational, health, and 
related matters and may make recommendations with respect to any such matters to the 
General Assembly, to the Members of the United Nations, and to the specialized 
agencies concerned. 

2. It may make recommendations for the purpose of promoting respect for, and 
observance of, human rights and fundamental freedoms for all. 
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3. It may prepare draft conventions for submission to the General Assembly, with 
respect to matters falling within its competence. 

4. It may call, in accordance with the rules prescribed by the United Nations, in¬ 
ternational conferences on matters faUing within its competence. 

Art. 63. 1. The Economic and Social Council may enter into agreements with any 
of the agencies referred to in Article 57, defining the terms on which the agency con¬ 
cerned shall be brought into relationship with the United Nations. Such agreements 
shall be subject to approval by the General Assembly. 

2. It may coordinate the activities of the specialized agencies through consultation 
with and recommendations to such agencies and through recommendations to the Gen¬ 
eral Assembly and to the Members of the United Nations. 

Art. 64. 1. The Economic and Social Council may take appropriate steps to obtain 
regular reports from the specialized agencies. It may make arrangements with the 
Members of the United Nations and with the specialized agencies to obtain reports on 
the steps taken to give effect to its own recommendations and to recommendations on 
matters falling within its competence made by the General Assembly. 

2. It may communicate its observations on these reports to the General Assembly. 

Art. 65. The Economic and Social Council may furnish information oo the Security 
Council and shall assist the Seciiriry Council upon its request. 

Art. 66. 1. The Economic and Social Council shall perform such functions as fall 
within its competence in connection with the carrjung out of the recommendations of 
the General Assembly. 

2. It may, with the approval of tlic General Assembly, perform services at the re¬ 
quest of Members of the United Nations and at the request of specialized agencies. 

3. It shall perform such other functions as are specified elsewhere in the present 
Chaner or as may be assigned to it by the General Assembly. 

Voting: 

Art. 67. 1. Each member of the Economic and Social Council shall have one vote. 

2. Decisions of the Economic and Social Qiuncil shall be made by a majority of 
the members present and voting. 

Procedure 

Art. 68. The Economic and Social Council shall set up commissions in economic 
and social fields and for the promotion of human rights, and such other commissions 
as may be required for the performance of its functions. 

Art. 69. The Economic and Sodal Council shall invite any Member of the 
United Nations to participate, without vote, in its deliberations on any matter of 
particular concern to that Member. 

Art. 10. The Economic and Social Council may make arrangements for represent¬ 
atives of the specialized agencies to participate, without vote, in its deliberations and 
in those of the commissions established by it, and for its representatives to participate 
in the deliberations of the specialized agencies. 

Art. 11. The Economic and Social Council may make suitable arrangements for 
consultation with non-governmental organizations which are concerned with matters 
within its competence. Such arrangements may be made with international organizations 
and, where appropriate, with national organizations after consultation with the Mem¬ 
ber of the United Nations concerned. 

Art. 12. 1. The Economic and Social Council shall adopt its own rules of procedure, 
including the method of selecting its President. 

2. The Economic and Social Council shall meet as required in accordance with its 
rules, which shall include provision for the convening of meetings on the request of a 
majority of its members. 


Chapter XI 

DECLARATION REGARDING NON-SELF-GOVERNING TERRITORIES 
Art. 13. Members of the United Nations which have or assume responsibilities for 
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the administration of territories whose peoples have not yet attained a full measure 
of self-government recognize the principle that the interests of the inhabitants of these 
territories are paramount, and accept as a sacred trust the obligation to promote to the 
utmost, within the system of international peace and security established by the present 
Charter, the well-being of the inhabitants of these territories, and, to this end: 

a. to ensure, with due respect for the culture of the peoples concerned, their political, 
economic, social, and educational advanccnicnr, their just treatment and their 
protection against abuses; 

b. to develop self-government, to take due account of the political aspirations of the 
peoples, and to assist them in the progressive devckjpnient of their free political 
institutions, according to the particular circumstances of each territory and its 
peoples and their varying stages of advancement; 

c. to further international peace and security; 

d. to promote constructive measures of development, to encourage research, and to 
cooperate Aviih one another and, when and where appropriate, with specialized 
international bodies with a view to the practical achievement of the social, eco¬ 
nomic, and scientific purposes set forth in this Article; and 

c. to transmit regularly to the Sccretary-Clcncral for information purposes, subject 
to such limitation as security and constitutional considerations may require, statis¬ 
tical and other informatit>n of a technical nature relating to economic, social, and 
cducaticmal conditions in the territories for wiiich they arc respectively responsible 
other than tliosc territories to which Chapters XII and XIIJ apply. 

Art, 74. Members of the United Nations also agree that their policy in respect of 
die territories to which this Chapter applies, no less than in respect of their metropolitan 
areas, must be based on the general principle of good-ncighborliness, due account being 
taken of the interests and well-being of the rest of the world, in social, economic, and 
commercial matters. 


Chapter XII 

INTERNATIONAL TRUSTEESHIP SYSTEM 

Art. 7S. The United Nations shall establish under its authority an international 
trusteeship system for the administration and supervision of such territories as may be 
placed thereunder by subsequent individual agreements. These territories arc herein¬ 
after referred to as trust territories. 

Art. 16. The basic objectives of the trusteeship system, in accordance with the Pur¬ 
poses of the United Nations laid down in Article 1 of the present Charter shall be: 

a. to further international peace and security; 

b. to promote the political, economic, social, and educational advancement of the 
inhabitants of the trust territories, and their progressive development towards 
self-government or independence as may be appropriate to the particular circum¬ 
stances of each territory and its peoples and the freely expressed wishes of the 
peoples concerned, and as may be provided by the terms of each trusteeship 
agreement. 

c. to encourage respect for human rights and for fundamental freedoms for all 
without distinction as to race, sex, language, or religion, and to encourage recog¬ 
nition of the interdependence of the peoples of the world; and 

d. to ensure equal treatment in social, economic, and commercial matters for all 
Members of the United Nations and their nationals, and also equal treatment for 
the latter in the administration of justice, without prejudice to the attainment of 
the foregoing objectives and subject to the provisions of Article 80. 

Art. 77. 1. The trusteeship system shall apply to such territories in the follo'wing 
categories as may be placed thereunder by means of trusteeship agreements: 

a. territories now held under mandate; 

b. territories which may be detached from enemy states as a result of the Second 
World War; and 

c. territories voluntarily placed under the system by states responsible for their 
administratioiL 
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2. It will be a matter for subsequent agreement as to which territories in the fore¬ 
going categories will be brought under the trusteeship system and upon what terms. 

Art. 7S. The trusteeship system shall not appl\' tf» territories which have become 
Members of the United Nations, relationship among which shall be based on respect 
for the principle of sovereign equality. 

Art. 19. The terms of trusteeship for each terriror>' to l)c placed under the trustee¬ 
ship system, including any alteration or amendment, shall be agreed upon by the states 
directly concerned, including the mandatory power in the case of territories held under 
mandate by a Member of the United Nations, and shall be approved as provided for 
in Articles 83 and 85. 

Art. 80. 1. Except as may be agreed upon in individual trusteeship agreements, 
made under Articles 77, 79, and 81, placing each territory under the trusteeship system, 
and until such agreements have been concluded, nothing in this (Chapter shall be con¬ 
strued in or of itself to alter in any manner the rights whatsoever of any states or any 
peoples or the terms of existing international instruments to which Members of the 
United Nations may respectively be parties. 

2. Paragraph 1 of this Article shall not be interpreted as giving grounds for delay 
or postponement of the negotiation and conclusion of agreements for placing man¬ 
dated and other tcrriiories under the trusteeship system as provided for in Article 77. 

Art. 81. The trusteeship agreement shall in each case include the terms under which 
the trust territory will he administered and designate the aiuhoritx^ wliich will exercise 
the admini-stration of the trust rcrrituiy. Such authority, hereinafter called the ad¬ 
ministering authority, may he one or more stares or the Organization itself. 

Art 82. There may be designated, in any trusteeship agreement, a strategic area or 
areas which may include part or all of the trust territory to which the agreement ap¬ 
plies, without prejudice to any special agreement or agreements made under Article 43. 

Art. 83. 1. All functions of the United Nations relating to strategic areas, including 
the approval of the terms of the trusteeship agreements and of their alteration or amend¬ 
ment, shall be exercised by the Security Council. 

2. The basic objectives set forth in Article 76 shall he applicable to the people of each 
strategic area. 

3. The Security Council shall, subject to the provisions the rrusteeship agreements 
and without prejudice to security c(»nsidcrations, avail itself of the assistance of the 
Trusteeship Council to perform those functions of the I'nircd Nations under the trustee¬ 
ship system relating to political, ec<inomic, social, and educational matters in the strategic 

areas. 

Art. 84. It shall be the duty of the administering authority to ensure that the trust 
territory shall play its part in the maintenance of international peace and security. To 
this end the administering authority may make use of volunteer forces, facilities, and 
assistance from the trust territory in carrying out the obligations towards the Security 
Council undertaken in this regard by the administering authority, as well as for local 
defense and the maintenance of law and order wdthin the tnjst territory. 

Art. 8S. 1. The functions of the United Nations with regard to trusteeship agree¬ 
ments ff)r all areas not designated as strategic, including the approval of the tenns 
of the trusteeship agreements and of their alteration or amendment, shall be exercised 
by the General Assembly. 

2. The Trusteeship Council, operating under the authority of the General Assembly, 
shaU assist the General Assembly in carrying out these functions. 

Chapter XIII 

THE TOUSTEESHIP COUNQL 


Composition 

Art. 86. 1. The Trusteeship Council shall consist of the following Members of the 
United Nations: 

a. those Members administering trust territories; 
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b. such of those Members mentioned by name in Article 23 as arc not administering 
trust territories; and 

c. as many other Members elected for three-year terms by the General Assembly 
as may be necessary to ensure that the total number of members of the Trustee¬ 
ship Council is equally divided between those Members of the United Nations 
which administer trust territories and those which do not. 

2. Each member of the Trusteeship Council shall designate one specially qualified 
person to represent it therein. 

Fimctwns and Powers 

Art, n. The General Assembly and, under its authority, the Frustceship Council, 
in carrying out their functions, may: 

a. consider reports submitted liy the administering authority; 

b. accept petitions and examine them in consultation with tlic adminisrering au¬ 
thority; 

c. provide for periodic visits to the respective trust territories at times agreed upon 
with the administering authority'; and 

d. take these and other actions in conformity witli the ternjs of the trusteeship 
agreements. 

sdrr. Sff. 'Fhc Trusteeship Council shall formulate a questionnaire on the political, 
economic, social, and educational advancement of the inhabitants of each trust territory, 
and tile administering authority for each trust territory within the competence of the 
(jcneral Assembly shall make an annual report to the General Assembly upon the basis 
of .such questionnaire. 

Art. I. Each member of the 'rriisteeship Council shall have one vote. 

2. Decisions <if the Trusteeship (Council shall be made by a majority of the members 
present and voting. 

Procedure 

Art. 90, 1. The Trusteeship Onmcil shall adopt its own rules of procedure, including 
the method of selecting its President. 

2. The 'rru.stceship Council .shall meet as required in accordance with its rule.s, which 
shall include provision for the cortvening of meetings on the request of a majorin' 
of its nicntbcrs. 

Art. 91. The Trusteeship ("oimcil shall, when appropriate, avail itself of the assistance 
of the Economic and Social Council and of the specialized agencies in regard to matters 
with which they are respectively ctmeerned. 


Chapter XIV 

THE INTERNATIONAL COURT OF JUSTICE 

Art. 92. The International Court of Justice shall l)e the principal judicial organ of 
the United Nations. It shall function in accordance with the annexed Statute, which 
is based upon the Statute of tlic Permanent Court of International Justice and forms an 
integral part of the present Charter. 

Art. 93. I. All Members of the United Nations are ipso facto parties to the Statute 
of the International Court of Justice. 

2. A state which is not a Member of the L^nitcd Nations may become a parry to 
the Stature of the International (Aiurt of Jitsticc on conditions to be determined in each 
case by the General Assembly upon the recommendation of the Security Council. 

Art. 94. 1. I'^ach Member of the Ihiired Nations undertakes to comply with the 
decision of the International Court of Justice in any case to which it is a party, 

2. If any party to a case fails r(» perform the obligations incumbent upon it under a 
judgment rendered by the Court, the other parry may have recourse to the Security 
Council, vvhich may, if it deems necessary, make recommendations <»r decide upon 
measures to be taken to give effect to the judgment. 
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Art. 95. Nothing in the present Charter shall prevent Members of the United Nations 
from entrusting the solution of their differences to other tribunals by virtue of agree¬ 
ments already in existence or which may be concluded in the future. 

Art. 96. 1. The General Assembly or the Security Council may request the Inter¬ 
national Court of Justice to give an advisory opinion on any legal question. 

2. Other organs of the United Nations and specialized agencies, which may at any 
rime be so authorized by the General Assembly, niay also request advisory opinions 
of the Coun on legal questions arising within the scope of their activities. 


Chapter XV 
THE SECRETARIAT 

Art. 97, The Secretariat shall comprise a ficcrctary-Gencral and such staff as the 
Organization may require. The Sccretary-Cicncral shall be appointed by the General 
Assembly upon the recommendation of the Security Council. He shall be the chief 
administrative officer of the Organization. 

Art, 98. The Secretary-General shall act in that capacity in all meetings of the Gen¬ 
eral Assembly, of the Security Council, of the Economic and Social Council, and of the 
Trusteeship Council, and shall perform such other functions as are entrusted to him by 
these organs. The Secretary-General shall make an annual report to the General Assem¬ 
bly on the work of the Organization. 

Art. 99. The Secretary-General may bring to the attention of the Security Council 
any matter which in his opinion may threaten the maintenance of international peace 
and security. 

Art, 100, 1. In the performance of their duties the Secretary-General and the staff 
shall not seek or receive instructions from any government or from any other authority 
external to the Organization. They shall refrain from any action which might reflect 
on their position as international officials responsible only to the Organization. 

2, Each Member of the United Nations undertakes to respect the exclusively inter¬ 
national character of the responsibilities of the Secretary-General and the staff and 
not to seek to influence them in the discharge of their rcsponsibilties. 

Art. 101. 1. The staff shall be appointed by the Secretary-General under regulations 
established by the General Assembly. 

2. Appropriate staffs shall be permanently assigned to the Economic and Social 
Council, the Trusteeship Council, and, as required, to other organs of the United Na¬ 
tions. These staffs shall form a part of the Secretariat. 

3. The paramount consideration in the employment of the staff and in the deter¬ 
mination of the conditions of service shall be the necessity of securing the highest 
standards of efficiency, competence, and integrity. Due regard shall be paid to the 
imponance of recruiting the staff on as wide a geographical basis as possible. 


Chapter XVI 

MISCELLANEOUS PROVISIONS 

Art. 102. 1. Every treaty and every international agreement entered into by any 
Member of the United Nations after the present Charter comes into force shall as soon 
as possible be registered with the Secretariat and published by it. 

2. No party to any such treaty or international agreement which has not been 
registered in accordance with the provisions of paragraph 1 of this Article may invoke 
that treaty or agreement before any organ of the United Nations. 

Art. 103. In the event of a conflict between the obligations of the Members of the 
United Nations under the present Charter and their obligations under any other inter- 
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national agreement, their obligations under the present Charter shall prevail 

Article 104. The Organization shall enjoy in the territory of each of its Members 
such legal capacity as may be necessary for the exercise of its functions and the ful¬ 
filment of its purposes. 

Art. I OS. 1. The Organization shall enjoy in the territory of each of its Membon 
such privileges and immunities as are necessary for the fulfillment of its purposes. 

2. Representatives of the Members of the United Nations and officials of the Organi¬ 
zation shall similarly enjoy such privileges and immunities as are necessary for the inde¬ 
pendent exercise of their functions in connection with the Organization. 

3. The General Assembly may make recommendations with a view to determining 
the details of the application of paragraphs 1 and 2 of this Article or may propose con¬ 
ventions to the Members of the United Nations for this purpose. 


Chapter XVII 

TRANSn lONAL SECURITY ARRANGEMENTS 

Art. 106. Pending the coming into force of such special agreements referred to in 
Article 43 as in the opinion of the Security Council enable it to begin the exercise of 
its responsibilities under Article 42, the parties to the Four-Nation Declaration, signed 
at Moscow, 30 October 1943, and France, shall, in accordance with the provisions of 
paragraph 5 of that Declaration, consult with one another and as occasion requires with 
other Members of the United Nations wdth a view to such joint action on behalf of 
the Organization as may be necessary for the purpose of maintaining international 
peace and security. 

Art. 107. Nothing in the present Charter shall invalidate or preclude action, in rela¬ 
tion to any state w hich during the Second World War has been an enemy of any sig¬ 
natory lo the present Charter, taken or authorized as a result of that war by the Govern¬ 
ments having responsibility for such action. 


Chapter XVIII 
AMENDMENTS 

Art, 108. Amendments to the present Charter shall come into force for all Members 
of the United Nations when they have been adopted by a vote of two-thirds of the 
members of the General Assembly and ratified in accordance witli their respective 
constitutional processes by two-thirds of the Members of the United Nations, ificluding 
all the permanent members of the Sccurit)’ Council. 

Art. 109. 1. A General Conference of the Members of the United Nations for 
the purpose of reviewing the present Charter may be held at a date and place to be 
fixed by a two-tliirds vote of the members of the General Assembly and by a vote of 
any seven members of the Security Council. Each Member of the United Nations 
shall have one vote in the conference. 

2. Any alteration of the present Charter recommended by a two-thirds vote of the 
conference shall take effect w'hen ratified in accordance with their respective consti¬ 
tutional processes by tw-o-thirds of the Members of the United Nations including all 
the permanent members of the Security Council. 

3. If such a conference has not been held before the tenth annual session of the Gen¬ 
eral Assembly following the coming into force of the present Charter, the proposal 
to call such a conference shall be placed on the agenda of that session of the General 
Assembly, and tlie conference shall be held if so decided by a majority vote of the mem¬ 
bers of the (iencral Assembly and by a vote of any seven members of the Security 
Council. 



704 


APPENDIX A 


Chapter XIX 

RATIFICATION AND SIGNATURE 

Art. IKK 1. Ihc present Charter shall be ratified by the signalorj' stares in accord¬ 
ance with their respective constitutional processes. 

2. The ratification shall be deposited with the Government of the United States of 
America, which shall notify all the signatory stares of each deposit as well as the Secre¬ 
tary-General of the Organization when he has been appointed. 

3. The present Charter shall come into force upon tlie deposit of ratifications by the 
Republic of China, France, the Union of Soviet Socialist Republics, the United Kingdom 
of Great Britain and Nortlierii Ireland, and the United States of America, and by a 
majority of the other signatory states. A protocol of the ratificarions deposited shall 
thereup«)n be drawn up by the Government of the I’nired States of America which shall 
communicate copies thereof to all the signatory stares. 

4. The states signatory to the present Charter which ratify it after it has come into 
force will become original Members (»f the United Nations on the date of the deposit 
of their respective ratifications. 

Art. 111. 1 he present Charter, of which the Chinese, French, Russian, English, and 
Spanish texts arc equally authentic, shall remain dep<»sitcd in the archives of the Gov¬ 
ernment of the United States of America. Duly certified copies thereof shall be trans¬ 
mitted by that Government to the CJovcrnmenrs of the other signatory states. 

In Faith Whereof tht representatives of the Governments of the United Nations haw 
signed the present Charter. 

Done at the City of San Francisco the twenty-sixth day of June, one thousand nine 
hundred and forty-five. 

II. STATUTE 01‘ THE INTERNATIONAL COURT OF JUSTICE 

Art. 1. The International Court of Justice established by the Charter of the United 
Nations as the principal judicial organ of tlie United Nations shall he constituted and 
shall funcrioti in accordance with the provisions of the present Statute. 


Chapter 1 

ORGANIZATION OF FHE COUR I 

Art. 2. The (Jourt shall be composed of a body of independent judges, elected regard¬ 
less of their nationality from among jjcrsons of high moral character, who possess the 
qualifications required in their respective countries for appointment to the highest 
judicial offices, or are jurisconsults of recognized competence in international law. 

Art. ?. I. The Court shall consist of fifteen members, no wo of whom may be na¬ 
tionals of the same stare. 

2. A person who ff)r the purposes of membership in the Court could be regarded 
as a national of more than one state shall be deemed to be a national of the one in which 
he ordinarily exercises ci\il and political rights. 

Art. 4. 1. The members of the Court shall be elected by the General Assembly and 
by the Security (.'ounciJ from a list of persons nominated by the national groups in the 
Permanent (>ourr of Arbitration, in accordance with the following provisions. 

2. In the case of Members of the United Nations not represenred in the Permaneni 
Court of Arhitrarirm, candidates shall be nominated by national groups appointed for 
this purpose by their governments under the same conditions as those prescribed for 
members of the Permanent Court of Arbitration by Article 44 of the Convention of The 
Hague of 1907 for the pacific settlement of international disputes. 

3. The conditions under which a state which is a party to the present Statute but 
is not a Member of the United Nations may participate in electing the members of 
the Court shall, in the absence of a special agreement, be laid down by the General 
Assembly upon recommendation of the Security Council. 
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Art, 5. 1, At least three months before the date of the election, the Secretary-General 
of the United Nations shall address a written request to the members of the Permanent 
Court of Arbitration belonging to the stares which are parties to the present Statute, 
and to the members of the national groups appointed under Article 4, paragraph 2, 
inviting them to undertake, within a given time, by national groups, the nomination of 
persons in a position to accept the duties of a member of the Court. 

2. No group may nominate more than four persons, not more than two of whom 
shall be of their own nationality. In no case may the number of candidates nominated 
by a grc»up be more than double the number (jf scats r<» be filled. 

Art. 6. Before making these nominations, each national group is recommended to 
consult its highest court of iusticc, its legal faculties and schools of law, and its national 
academics and national sections of international academics devoted to the study of law. 

Art. 7. 1. The Secretary-General shall prepare a list in alphabetical order of all the 
persons thus nominated. Save as provided in Article 12. paragraph 2, these shall be the 
only persons eligible. 

2. 'I'hc Secretary-General shall submit this list to the General Assembly and to the 
SiKTuriry Council. 

Art. S. The General Assembly and the Security Council shall proceed independently 
of one another to elect the incmbers of the Court. 

Art. 9. At every election, the electors shall bear in mind not only that the persons 
to l)C elected should individually possess the qualifications required, but also that in the 
l)ody as a whole the representation of the main forms of civili/.ation and of the principal 
legal system of the world should be assured. 

Art. JO. 1. Those candidates who obtain an absolute majority of votes in the Gen¬ 
eral Assembly and in the Security Council shall be considered as elected. 

2. Any vote (jf the Security Council, whether for the election of judges or for the 
app<iintmcnt of members of the conference envisaged in Article 12, shall be taken with¬ 
out any distinction between permanent and non-permanent members of the Security 
Council. 

3. In the event of more than one national of the same stare obtaining an absolute 
majority of the votes both of the General Assembly and of the Securin' Council, the 
cldc.sr of these only shall be considered as elected. 

Art. II. If, after the first meeting held for the purpose of the election, one or more 
seats remain to be filled, a second and, if necessary, a third meeting shall take place. 

Art. 12, 1. If, after the third meeting, one or more .scats still remain unfilled, a joint 
conference consisting of .six members, three appointed by the General Assembly and 
three by the Security (kuincil, may be formed at any time at the request of either the 
General Assembly or the Security Council, for the purpose of choosing by the vote 
of an absolute maiority one name for each scat still vacant, to submit to the General 
Assembly and the Security Council for their respective acceptance. 

2. If the joint conference is unanimously agreed upon any person wlu) fulfils the 
required c(»nditions, he may be included in its list, even though he was ru>r included 
in tlic list of nominations referred to in Article 7. 

3. If the joint conference is satisfied that it will not be successful in procuring an 
election, those members of the Court who have already been elected shall, within 
a perifHl to he fixed by the Security Council, proceed to fill the vacant seats by selection 
from among those candidates who have obtained votes cither in the General Assembly 
or in the Security Council. 

4. In the event of an equality of votes among the judges, the eldest judge shall have 
a casting vote. 

Art. 13. 1. The members of the Court sh.all be elected for nine years and may be 
**e-elccrcd; provided, however, that of the judges elected at the first election, the terms 
of five judges shall e.xpire at the t'lid of three years and the terms of five more judges 
shall expire at the end of six years. 

2 * The judges whose terms are to expire at the end of the above-mentioned initial 
periods of three and six years shall be chosen by lor to be drawn by the Sccretary- 
Gencrni immediately after the first election has been completed. 

3. The members of the Court shall continue to discharge their duties until their 
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places have been filled. Though replaced, they shall finish any cases which they may 
have begun. 

4. In the case of the resignation of a member of the Court, the resignation shall 
be addresSsed to the President of the Court for transmission to the Secretar>^-General. 
This last notification makes the place vacant. 

Art. 14. Vacancies shall be filled by the same method as that laid down for the first 
election, subject to the following provision: the Secretary-General shall, within one 
month of the occurrence of the vacancy, proceed to issue the invitations provided for 
in Article 5, and the date of the election shall be fixed by the Security Council. 

Art. IS. A member of the Court elected to replace a member whose term of office 
has not expired shall hold office for the remainder of his predecessor's term. 

Art. 16. 1. No member of the Court may exercise any political or administrative 
function, or engage in any other occupation of a professional nature. 

2. Any doubt on this point shall be settled by the decision of the Court. 

Art. 11. 1. No member of the Court may act as agent, counsel, or advocate in any 
case. 

2. No member may participate in the decision of any case in which he has pre¬ 
viously taken part as agent, counsel, or advocate for one of the parties, or as a member 
of a national or international court, or of a commission of enquiry, or in any other 
capacity. 

3. Any doubt on this point shall be settled by the decision of the Court. 

Art. 18. 1. No member of the Court can be dismissed unless, in the unanimous 
opinion of the other members, he has ceased to fulfil the required conditions. 

2. Formal notification thereof shall be made to the Secretary-General by the Reg¬ 
istrar. 

3. This notification makes the place vacant. 

Art. 19. The members of the Court, when engaged on the business of the Court, 
shall enjoy diplomatic privileges and immunities. 

Art. 20. Every member of the Court shall, before taking up his duties, make a solemn 
declaration in open court that he will exercise his powers impartially and conscientiously. 

Art. 21. 1. The Court shall elect its President and Vice-President for three years; 
they may be re-electcd, 

2. The Court shall appoint its Registrar and may provide for the appointment of 
such other officers as may be necessary. 

Art. 22. 1. The seat of the Court shall be established at The Hague. This, however, 
shall not prevent the Court from sitting and exercising its functions elsewhere whenever 
the Court considers it desirable. 

2. The President and the Registrar shall reside at the scat of the Court. 

Art. 23. 1. The Court shall remain permanently in session, except during the judicial 
vacations, the dates and duration of which shall be fixed by the Court. 

2. Members of the Court arc entitled to periodic leave, the dates and duration of 
which shall be fixed by the Court, having in mind the distance between The Hague 
and the home of each judge. 

3. Members of the Court shall be bound, unless they are on leave or prevented from 
attending by illness or other serious reasons duly explained to the President, to hold 
themselves permanently at the disposal of the Court. 

Art. 24. 1. If, for some special reason, a member of the Court considers that he 
should not take part in the decision of a particular case, he shall so inform the President. 

2. If the President considers that for some special reason one of the members of the 
Court should not sit in a particular case, he shall give him notice accordingly. 

3. If in any such case the member of the Court and the President disagree, the 
matter shall be settled by the decision of the Court. 

Art. 25. 1. The full Coun shall sit except when it is expressly provided otherwise 
in the present Statute. 

2. Subject to the condition that the number of judges available to constitute the 
Coun is not thereby reduced below eleven, the Rules of the Court may provide for 
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allowing one or more judges, according to circumstances and in rotation, to be dis* 
pensed from sitting. 

3. A quorum of nine judges shall suffice to constitute the Court. 

Art. 26. 1. The Court may from time to time form one or more chambers, com¬ 
posed of three or more judges as the Court may determine, for dealing with particular 
categories of cases; for example, labor cases and cases relating to transit and communica- 
tions. 

2. The Court may at any time form a chamber for dealing with a particular case. 
The number of judges to constitute such a chamber shall be determined by the Coun 
with the approval of the parties. 

3. Cases shall be heard and determined by the chambers provided for in this Article 
if the parties so request. 

Art. 21. A judgment given by any of the chambers provided for in Articles 26 and 
29 shall be considered as rendered by the Court. 

Art. 28. The chambers provided for in Articles 26 and 29 may, with the consent 
of the parties, sit and exercise their functions elsewhere than at The Hague. 

Art. 29. With a view to the speedy despatch of business, the Court shall form an¬ 
nually a chamber composed of hve judges which, at the request of the parties, may 
hear and determine cases by summary procedure. In addition, two judges shall be 
selected for the purpose of replacing judges who find it impossible to sit. 

Art. so. 1. The Court shall frame rules for carrying out its functions. In particular, 
it shall lay down rules of procedure. 

2. The Rules of the Court may provide for assessors to sit with the Court or with 
any of its chambers, without the right to vote. 

Art. 31. 1. Judges of the nationality of each of the parties shall retain their right to 
sic in the case before the Court. 

2. If the Court includes upon the Bench a judge of the nationality of one of the 
parties, any other party may choose a person to sit as judge. Such person shall be 
chosen preferably from among those persons who have been nominated as candidates 
as provided in Articles 4 and 5. 

3. If the Court includes upon the Bench no judge of the nationality of the parties, 
each of these parties may proceed to choose a judge as provided in paragraph 2 of this 
Article. 

4 . The provisions of this Article shall apply to the case of Articles 26 and 29. In 
such cases, the President shall request one or, if necessary, rw'o of the members of the 
Court forming the chamber to give place to the members of the Court of the nationality 
of the parties concerned, and, failing such, or if they are unable to be present, to the 
judges specially chosen by the parties. 

5. Should there be several partie.s in the same interest, they shall, for the purpose of 
the preceding provisions, be reckoned as one parry only. Any doubt upon this point 
shall be settled by the decision of the Court. 

6. Judges chosen as laid down in paragraphs 2, 3, and 4 of this Article shall fulfil 
the conditions required by Articles 2, 17 (paragraph 2), 20, and 24 of the present 
Statute. They shall take part in the decision on terms of complete equality with their 
colleagues. 

Art. 32. 1. Each member of the Court shall receive an annual salary. 

2. The President shall receive a special annual allow'ance. 

3. The Vice-President .shall receive a special allowance for every day on which he 
acts as President. 

4. The judges chosen under Article 31, other than members of the Court, shall re¬ 
ceive compensation for each day on which they exercise their functions. 

5. These salaries, allowances, and compensation shall be fixed by the General As¬ 
sembly. They may not be decreased during the term of office. 

6. The salary of the Registrar shall be fixed by the General Assembly on the pro¬ 
posal of the Court. 

7. Regulations made !»y the (General Assembly shall fix the conditions under which 
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rerircmcnt pensions may be given to members of the Court and to the Registrar, and 
the conditions under which members of the Court and tlie Registrar shall have their 
traveling expenses refunded. 

8. llie above salaries, allowances, and compensations shall be free of all taxation. 

Art, 33, The expenses of the Court shall be borne by the Ihiitcd Nations in such 
a manner as shall be decided by the Ccneral Assembly. 


Chapter II 

COMPETENCE OF THE COURT 

Art. 3i. 1. Only stares may be parties in eases before the Court. 

2. The Court, subject to and in conformity with its Rules, may request of public 
international organizations information relevant to cases before it, and shall receive 
such information presented by such orgaiiizatians on their own initiative. 

3. Whenever the construction of the constituent instrument of a public international 
organizatitm or of an international convention adopted thereunder is in question in a 
case before tlic Court, the Registrar shall so notify the public international organization 
concerned and shall commmunicate to it copies of all the written proceedings. 

Art. 5). 1. 'J'he Court shall be open to the states parties to the present Statute. 

2. The conditions under which the Court shall be open to other states shall, subject 
to the special provisions contained in treaties in force, be laid down by the Security 
Council, but in no case shall such conditions place the parties in a position of inequality 
before the Court. 

3. When a state which is not a Member of the United Nations is a party to a case, 
the Court shall fix the amount which that party is to contribute towards the expenses 
of the Court. This provision shall not apply if such state is bearing a share of the 
expenses of the Court. 

Art. 36. 1. The jurisdiction of the Court comprises all cases which the parties 
refer to it and all matters specially provided for in the Charter of the United Nations 
or in treaties and conventions in force. 

2. The states parties to the present Stature may at any time declare that they recog¬ 
nize as compulsory ipso facto and without special agreement, in relation to any other 
stare accepting the same obligation, the j»jrisdicrion of the Court in all legal disputes 
concerning: 

a. the interpretation of a treaty; 

b. any question of international law; 

c. tlic exisrtnee of any fact which, if established, would constitute a breach of an 
international obligation; * 

d. the nature or extent of the reparation to be made for the breach of an interna¬ 
tional obligation. 

3. The declarations referred to above may be made unconditionally or on condi¬ 
tion of reciprocity on the part of several or certain states, or for a certain time. 

4. Such declarations shall be deposited with the Secretary-General of the United 
Nations, who shall transmit copies thereof to the parties to the Statute and to the 
Registrar of the Court. 

5. Declarations made under Article 36 of the Statute of the Permanent Court of 
International Justice and which arc still in force shall be deemed, as between the parties 
to the present Statute, to be acceptances of the compulsory jurisdiction of the Interna¬ 
tional Court of Justice for the period which they still have to run and in accordance 
with their terms. 

6. In the event of a dispute as to whether the Court has jurisdiction, the matter shall 
be settled by the decision of the Court 

Art. 37. Whenever a treaty or convention in force provides for references of a 
matter to a tribunal to have been instituted by the League of Nations, or to the Per- 
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manent Court of International Justice, the matter shall, as between the parties to the 
present Statute, be referred to the International Court of Justice. 

ArU 38, 1. The Court, whose function is to decide in accordance with international 
law such disputes as arc submitted to it, shall apply: 

a. international conventions, whether general or particular, establishing rules ex¬ 
pressly recognized by the contesting states; 

b. international custom, as evidence of a general practice acccpte<l as law; 

c. the general principles of law recognized by civilized nations; 

d. subject to the provisions of Article 59, judicial decisions and the teachings of 
the most highly qualified publicists of the various nations, as subsidiary means 
for the determination of rules of law. 

2. 'riiis provision shall not prejudice the power of the Court to decide a case tx 
aequo et hono^ if the parties agree thereto. 


Chapter 111 
PROCEDURE 

Art. 39. 1. The official languages of the Court shall he I'rench and English. If the 
parties agree that the case shall he conducted in French, the judgment shall be de¬ 
livered in French. If the parties agree that the case shall he conducted in English, the 
iudgincnt shall he delivered in English. 

2. In the absence of an agreement as to which language shall he employed, each 
party may, in the pleadings, use the language which it prefers; the decision of the 
Court shall he given in French and English. In this case the Court shall at the same 
time, determine which of the two texts shall be considered as authoritative. 

3. 1'he Court shall, at the request of any party, authorize a language other than 
French or English to be used by that party. 

Art. 40. 1. Cases are brought before the Court, as the case may be, cither by the 
notification of the special agreement or by a written application addressed to the 
Registrar. In either case the subject of the dispute and the parties shall he indicated. 

2. The Registrar shall forthwith communicate the application to all concerned, 

3. He shall also notify the Members of the United Nations through the Secretary- 
Cjcneral, and also any other states entitled to appear before the Court. 

Art. 41. 1. The Court shall have the power to indicate, if it considers that circum¬ 
stances so require, any provisional measures which ought to be taken to preserve the 
respective rights of either party. 

2. Pending the final decision, notice of the measures suggested shall forthwith be 
given to the parties and to the Security Council. 

Art. 42. I. The parties shall be represented by agents. 

2. They may have the assistance of counsel or advocates before the Court. 

3. The agents, counsel, and advocates of parties before the Court shall enjoy the 
privileges and immunities necessary to the independent exerci.se of their duties. 

Art. 43. 1. The procedure shall consist of two parts: written and oral. 

2. The written proceedings shall consist of the communication to the Court and to 
the parties of memorials, counter-memorials and, if necessary, replies; also all papers 
and documents in .support. 

3. These communications shall be made through the Registrar, in the order and 
within the time fixed by the Court. 

4. A certified copy of every document produced by one party shall be communi¬ 
cated to the other party. 

5. The oral proceedings shall consist of the hearing by the Court of witnesse.s, ex¬ 
perts, agents, counsel, and advocates. 

Art. 44. 1. For the service of all notices upon persons other than the agents, counsel. 
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and advocates, the Court shall apply direct to the government of the state upon whose 
territory the notice has to be served. 

2. The same provision shall apply whenever steps are to be taken to procure evidence 
on the spot. 

An. The hearing shall be under the contnil of the President or, if he is unable 
to preside, of tlic Vice-President; if neither is able to preside, the senior judge present 
shall preside. 

Art. 46. The hearing in Court shall be public, unless the Court shall decide other¬ 
wise, or unless the parties demand that the public be not admitted. 

Art. 41. 1. Minutes shall be made at each hearing and signed by the Registrar and 
the President. 

2. These minutes alone shall be authentic. 

Art. 48. The Court shall make orders for the conduct of the case, shall decide the 
form and time in which each party must conclude its arguments, and make all arrange¬ 
ments connected with the taking of evidence. 

Art, 49. The Court may, even before the hearing begins, call upon the agents to 
produce any document or to supply any explanations. F'ornial note shall be taken of 
any refusal. 

Art. 50. The Court may, at any time, entrust any individual, body, bureau, commis¬ 
sion, or other organization that it may select, with the task of carrying out an enquiry 
or giving an expert opinion. 

Art. 51. During the hearing any relevant questions arc tf> be put to the witnesses 
and experts under the conditions laid d«>wn by the Court in the rules of procedure re¬ 
ferred to in Article 30. 

Art. 52. After the Court has received the proofs and evidence within the time speci¬ 
fied for the purpose, it may refuse to accept any further oral or written evidence that 
one party may desire to present unless the other side consents. 

Art. 53. 1. Whenever one of the panics docs not appear before the Court, or fails 
to defend its case, the other party may call upon the Court to decide in favor of its 
claim. 

2. The Court must, before doing so, satisfy itself, not only that it has jurisdiction 
in accordance with Articles 36 and 37, but also that the claim is w^ell founded in fact 
and law. 

Art. 54. 1. When, subject to the control of the Court, the agents, counsel, and 
advocates have completed their presentation of the case, the President shall declare 
the hearing closed. 

2. The Court shall withdraw to consider the judgment. 

3. The deliberations of the Court shall take place in private and remain secret. 

Art. 55. 1. All questions shall be decided by a majority of the judges present. 

2. In the event of an equality of votes, the President or the judge who acts in his 
place shall have a casting vote. 

Art. 56. 1. The judgment shall state the reasons on which it is based. 

2. It shall contain the names of the judges who have taken part in the decision. 

An. 51. If the judgment does not represent in whole or in part the unanimous opinion 
of the judges, any judge shall be entitled to deliver a .separate opinion. 

Art. 58. The judgment shall be signed by the President and by the Registrar. It 
shall be read in open court, due notice having been given to the agents. 

Art. 59. The decision of the Court has no binding force except between the parties 
and in respect of that particular case. 

Art. 60. llie judgment is final and without appeal. In the event of dispute as to the 
meaning or scope of the judgment, the Court shall constnie it upon the request of 
any party. 

Art. 61. 1. An application for revision of a judgment may be made only when it 
is based upon the discovery of some fact of such a nature as to be a decisive factor, 
which fact was, when the judgment was given, unknown to the Court and also to the 
party claiming revision, always provided that such ignorance was not due to negligence. 
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2. The proceedings for revision shall be opened by a iudgment of the Court ex¬ 
pressly recording the existence of the new fact, recognizing that it has such a character 
as to lay the case open to revision, and declaring the application admissible on this 
ground. 

3. The Court may require previous compliance with the terms of the judgment 
before it admits proceedings in revision. 

4. The application for revision must be made at latest within six months of the dis¬ 
covery of the new fact. 

5. No application for revision may be made after the lapse of ten years from the 
date of the judgment. 

Art. 62. 1. Should a state consider that it has an interest of a legal nature which may 
be affected by the decision in the case, it may submit a request to the Court to be 
permitted to intervene. 

2. It shall be for the Court to decide upon this request. 

Art. 63. 1. Whenever the construction of a convention to which states other than 
those concerned in the case arc parties is in question, the Registrar shall notify all such 
states forthwith. 

2. Every state so notified has the right to intervene in the proceedings; but if it uses 
this right, the construction given by the judgment will be equally binding upon it. 

Art. 64. Unless otherwise decided by the Court, each party shall bear its own costs. 

Chapter IV 

ADVISORY OPINIONS 

Art. 65. 1. The Court may give an advisor>’’ opinion on any legal question at the 
request of w’hatcvcr body may be authorized by or in accordance with the Charter of 
the United Nations to make such a request. 

2. Questions upon w’hich the advisory opinion of the Court is asked shall he laid 
before the Court by means of a wTitten request containing an exact statement of the 
question upon wdiich an opinion is required, and accompanied by all documents likely 
to throw light upon the question. 

Art. 66. 1. The Registrar shall forthwith give notice of the request for an advisory 
opinion to all states entitled to appear before the Court. 

2. The Registrar shall also, by means of a special and direct communication, m)tify 
any state entitled to appear before the Court or international organization considered 
by the Cf)urt, or, should it not be sitting, by the President, as likely to be able to 
furnish information on the question, that the Court will be prepared to receive, wdthin 
a time limit to be fixed by the President, WTitten statements, or to hear, at a public 
sitting to be held for the purpose, oral statements relating to the question. 

3. Should any such state entitled to appear before the Court have failed to receive 
the special communication referred to in paragraph 2 of this Article, such state may 
express a desire to submit a wTitten statement or to be heard; and the Cotirt will decide. 

4. States and organizations having presented written or oral statements or both shall 
be permitted to comment on the statements made by other states or organizations in 
the form, to the extent, and within the time limits which the Court, or, should it not 
be sitting, the President, shall decide in each particular case. Accordingly, the Registrar 
shall in due time communicate any such written statements to states and organizations 
having submitted similar statements. 

Art. 67. The Court shall deliver its adraory opinions in open court, notice having 
been given to tlic Secretary-General and to the representatives of Members of the 
United Nations, of other states and of international organizations immediately con¬ 
cerned. 

Art. 68. In the exercise of its advisory functions the Court shall further be guided 
by the provisions of the present Statute which apply in contentious cases to the extent 
to which it recognizes them to be applicable. 



712 


APPENDIX B 
Chapter V*' 


AMENDMENT 

Art, 69. Amendments to the present Statute shall be effected by the same procedure 
as is provided by the Charter of the United Nations for amendments to that Charter, 
subject however to any provisions which the General Assembly upon recommendation 
of the Security Council may adopt concerning the participation of states which are 
parties to the present Statute but arc not Members of the United Nations. 

Art. 70. The Court shall have power to propose such amendments to the present 
Statute as it may deem necessary, through written communications to the Secretary- 
General, for consideration in conformity w'ith the provisions of Article 69. 


Appendix B 

SELECTED BRIEF BIBIJOGRAPHY' 

One-volume manuals: 

J. L. Brierly, Lav: of Nations (4th ed. Clarendon Press, Oxford, 1949). Readable and 
brief; probably the best introduction to read in connection with this casebook. 

W. E. Hall, hitemational Lav (8th cd. Clarendon Press, Oxford, edited by A. P. 
Higgins, 1924). Thorough; probably most useful one-volume treatise. 

C. G. Fenwick, international Lav (3d cd. Appleton-Century-Crufts, 1948). Widely 
used in college courses in international law. 

Lonfrer standard treatises: 

L. Oppenheim, International Lav (rev. 7th ed., H. I.auterpacht, cd.; vol. 1, 1948; 

vol. 2, 1952). English, with excellent bibliographical references in most Euro¬ 
pean languages. 

C. C. Hyde, International Lav\ Chiefly as Interpreted and Applied by the United 
States (1st cd., 2 vols„ 1922, Little, Brown and Co.; 2d cd., 3 vols., 1945, Little, 
Brown and Co.) Particularly good for United States practice and American 
positions. 

Paul Fauchillc, Traite de Droit International Pithlic (2 vols. in 4, Rousseau, Paris, 
1921-1926). 

Digests: 

G. H. Hackworth, Digest of International Lav (8 vols.. United States Govt. Printing 
Office, 1940-44). United States practice set forth, with full documentation, by 
Legal Adviser of Department of State; covers period since 1906. (Cited herein as 
“Hackworth, International Lav.^) 

J. B. Moore, Digest of International Law (8 vols.. United States Govt. Printing Office, 
1906). Similar work, covering United States practice prior to 1906. (Cited herein 
as “Moore, International Ltfu\”) 

Collections of cases: 

Annual Digest (and Reports) of Public International Law Cases (H. Lauterpacht, ed.). 
Covers international law decisions of national and international courts since 1919. 
(Cited Annual Digest.'*) 

John Bassett Moore, Digest of International Arbitrations to Which the United States 
Has Been a Party (6 vols.. United States Govt. Printing Office, 1898). (Cited 
“Moore, International Arbitrations.*^) 

J. B. Scott, Hague Court Reports (1916, 1932, Oxford Univ. Press). Permanent Court 
of Arbitration. 

M. O. Hudson, World Court Reports (4 vols.. Carnegie Endowment). Permanent 


1 This docs not purport to be a general working bibliography of international law, but merely 
a list of some of the books and periodicals most likely to be of value to a person who ap¬ 
proaches international law with an American background. 
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Court of International Justice Reports, which may also be found in official P,CJ,J. 
Series A, Series B, or Series A/B. 

E. D. Dickinson, Cases and Other Headings on the Law of Nations (McGraw-Hill, 
1929). 

M. O. Hudson, Cases on hitemational Law (3d ed., West Pub. Co., 1951). 

H. W. Briggs, Law of Nations^ CaseSy Documents and Notes (2d ed., Crofts, 1952). 
E. D. Dickinson, Cases on International Law (Foundation Press, 1950). 

United Nations, International Arbitral Awards (1948- ). 

"^Restatements'^ 

Research in International Law under the Auspices of the Harvard Law School, 1929 
(Nationality, Territorial Waters, State Responsibility); 1932 (Diplomatic Privi¬ 
leges and Immunities, Competence of Ouirts with respect to Foreign States, Con¬ 
sular Officers, Piracy); 1935 (Extradition, Jurisdiction with respect to Crime, 
Treaties); 1939 (Judicial Assistance, Neutrality, Rights and Duties in case of 
Aggression). These are published in American Journal of International Law, 
supplements for respective years. 

Documents and current happenings (in addition to those m Moore or Hackworth): 
United States Foreign Relations (1 or more vc»iuincs per vear, usually 15-year lag) 
(cited ""US, Foreign ReL"). 

British and Foreign State Papers (since 1812). 

US, Department of State Bulletin, 

United Nations Bulletin. 

League of Nations Documents; United Nations Documents; document series of other 
international organizations, and of national governments. 

Treaties and other international agreements: 

For United States. Official evidence of treaties and agreements is United States Stat¬ 
utes at Large (cited “Stat.”). Texts also in United States Treaty Series, and 
United States Executive Agreement Series, now combined as Treaties and Inter¬ 
national Acts Series (cited as “U.S. Treaty & other Int. Acts Ser.”). Also English- 
language versions, through 1938, compiled in Malloy’s Treaties (2 vols., 1910); vol. 
3 (1923); vol. 4 (1938). Older treaties, with elaborate historical notes, in Miller 
Treaty volumes. For information on U.S. Treaties, see Dept, of State, Treaty 
Developments (loose-leaf service). 

Generally. League of Nations Treaty Series, containing English and French texts of 
treaties since 1919 (cited ""L.N.T.S."); continued as United Nations Treaty Series 
(cited ""U.N.TS.n- 

Martens, Nouveau Recueil General des Traites (cited “Martens, N.R.G.”), and 
predecessor series. 

Multilateral treaties since 1919. M. O. Hudson, International Legislation (9 vols, to 
date). 

Periodicals (in addition to law reviews): 

American Journal of International Law (quarterly, since 1907) (cited ""Am. J. Int'l 

E.”) 

British Year Book of International Law (annual, since 1920) (cited ""Brit. Y.B. Inf I 

Lr). 

International Organization (quarterly, since 1947) (cited ‘int. Organ.”). 

International Law Quarterly (British, quarterly, since 1947); Int'l and Comparathe 
L.Q, (since 1952) (cited ‘i.L.Q.”). 

International Conciliation (monthy pamphlets, by Carnegie Endowment). 

Hague, Academic de Droit International, Recueil des Corns (several volumes of 
lectures annually, chiefly in French, since 1923). 

Journal de Droit Intertiational [Prive] (1874 to date) (cited ""Clunet"). 

Revista de Derecho Intemacional (Habana, since 1922). 

Revue de Droit International (de LaPradelle, since 1927). 

Revue de Droit International et de Legislation Comparee (since 1869, Belgian) (cited 
""R.DJ.L.C.''). 

Revue Generate de Droit International Public (since 1894, Paris) (cited ""R.G.D.LP.**). 
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Rivista di Diritto hitemazionale (since 1906, Rome). 

7eitschrift fiir ausldndiscbes dfJemUchcs Recht tind Vdikerrecht (1929-, Bruns). 

Zeitschrift fur mtematiomles Recht (1891-, Nicnicycr). 

Zeitscbrlft fiir Vdikerrecht (1907- Kohler). 

Readable works of general interest: 

J. L. Brierly, Outlook for International Law (C!larcnilon Press, Oxford, 1944). 

P. C. Corbett, Law and Society in the Relations of States (Harc(»urt, Brace, 1951). 

E. D. Dickinson, Law and Peace (I’niv. of Pennsylvania Press, 1951). 

P. C. Jessup, Aiodertj Law of Natiotis (Macmillan, 1948). 

H. Lautcrpacht, ftmctioti of Law in the International Community (Clarendon Press, 
1933). 

Gerhart Niemeyer, Law Without Force (Princeton University Press, 1941). 

Appendix C 

I'REATY OF FRIENDSHIP, COMMERCE AND ECONOMIC DEVEI.OP- 
MENT BE l WEEN THE UNITED STA EES OF AMERICA AND 
THE ORIEN EAL REPUBLIC OF URUGUAY > 

The United States of Anicrica and the Oriental Republic of Uruguay, desirous of 
strengthening the bonds of peace and friendship traditicuialiy existing between them and 
of encouraging closer cultural, econcunic, and commercial relations between their peo¬ 
ples, and being cognizant f)f the contributions which may be made toward these ends 
by arrangements which facilitate and encourage, on bases mutually advantageous, cul¬ 
tural interchange, industrial and economic development, financial and technical cooper¬ 
ation, tiic investment of capital, and commercial intercourse, have resolved to conclude 
a Treaty of Friendship, Commerce and Economic Development, based in general upon 
the principles of national and of most-favored-nation treatment unconditionally ac¬ 
corded, and for that purpose have appointed as their Plenipotentiaries, 

The President of the United States of America: 

Christian M. Ravndal, Ambassador Extraordinary and Plenipotentiary of the 
United States of America to the Oriental Republic of Uruguay; and 
The President of the Oriental Republic of Uruguay: 

His Excellency Dr. Don Cesar Charlonc, Minister of Foreign Affiairs; 
who, having communicated to each other their full powers, found to be in due form, 
have agreed upon the following Articles: 

AKTirXE 1 

1. Nationals of citlicr High C<mtracting Party shall be permitted to enter the terri¬ 
tories of the other Party and to remain therein: (a) for the purpose of carrying on trade 
bctw'een the territories of the two Parties and for the Purpose of engaging in related 
commercial activities; and (b) for other purposes, subject to the immigration laws. 

2. Nationals of either Party, within the territories of the other Party, shall be per¬ 
mitted: (a) to travel therein freely, and to reside at places of their choice; (b) to enjoy 
liberty of conscience; (c) to hold both private and public religious services; and (d) to 
gather and to transmit material for dissemination to the public abroad, and otherwise 
to communicate with other persons inside and outside such territories by mail, telegraph 
and other means open to general public use. 

1 Senate Executive D, 81st Cong., 2d sess. 

This is typical of the many bilateral treaties of friendship, commerce and navigation between 
the United States and other states, and similar to those of which there is a world-wide network. 
On such treaties, see R. R. Wilson, “Postw^ar Commercial Treaties of the United States," 43 
Am, J, IntH L. 262 (1949;; Statement by II. F. Linder, Assistant Secretary of State, before 
Senate Foreign Relations Committee subcommittee. May 9, 1952, 26 Dept, of State Bull, 881 
(19J2). 
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3. For the purpose of strengthening the friendly relations and understanding between 
the two countries by encouraging mutual contacts between their peoples, the best facili¬ 
ties practicable shall be made available for travel by tourists, for the distribution of 
information for tourists, and with respect to the entry, sojourn and departure of visitors. 

4. The provisions of the present Article and oi Article XVII shall be subject to the 
right of cither Parry to apply measures that arc necessary to maintain public order and 
necessary to protect the public health, morals and safety. 

AKTICLE II 

1. The nationals of either High Contracting Parry within the territories of the other 
Party shall receive the most constant protection and security, and shall be accorded, in 
like circumstances and conditions, treatment, protection and security no Jess favorable 
than arc accorded to the nationals of such other Party for the protection of their persons, 
rights, and property. This rule shall be applicalilc also tt) institutions, juridical persons, 
and associati(uis. 

2. If, within the territories of either Party, a national of the other Party is accused 
of crime and taken into cust<»dy, he shall: (a) receive reasonable and humane treatment; 
(b) be formally and immediately informed of the accusations against him; (c) be brought 
to trial prtunptly, with due regard to the necessary preparation of his defense; and (d) 
enjoy all means reasonably necessary to his defense, including the services of competent 
counsel. 


ARIICLE 111 

1. Nationals of either High (Contracting Party shall be accorded national treatment 
in the application of law s and regulations within the territories of the other Party that 
establish a pecuniary compensation, <»r other benefit or service, on account of disease, 
injury or death arising out of and in the c<Kirsc of employment or dvic to the nature of 
employment. 

2. In addition t<» the rights and privileges provided in paragraph 1 of the present 
Article, nationals of either Party shall, w ithin the territories of the other Party, be ac¬ 
corded nati(»nal treatment in the application of law s and regulations establishing systems 
of comptilsory insurance, under whicli benefits are paid w ithout an individual test of 
financial need: (a) against loss of wages or earnings due to old age, unemployment, 
sickness or disability, or (b) against loss of financial support due to the death of father, 
husband or other person on whom such support had depended. 

ARTICLE IV 

Each High Contracting Party shall at all times accord equitable treatment to the capi¬ 
tal of nationals and companies of the other Party. Neither Parr>’ shall rake unrcasonble 
or discriminatory measures that would impair the legally acquired rights or interests 
of such nationals and companies in the enterprises wdiich they have established or in the 
capital, skills, arts or technology which they have supplied. Neither Party shall without 
appropriate reason deny opportunities and facilities for the investment of capital by 
nationals and companies of the other Parry; nor shall cither Parry unreasonably impede 
nationals and companies of the other Parry from obtaining on equitable terms the capi¬ 
tal, skills, modem technitiues and equipment it needs for economic development. 

ARTICLE V 

1. Nationals and companies of either High Contraciing Party shall be accorded, 
within the territories of rhe other Party, national treatment with respect xo: 

(a) engaging in cc»mmercial, mamifacturiiig, processing, financial, construction, 
publishing, scientific, educational, rcligituis, philanthropic and professional activi¬ 
ties; 

(b) obtaining and maintaining patents of invention, and rights in trade marks, 
trade names, trade labels and industrial prciperty of all kinds; and 
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(c) having access to the courts of justice and to administrative tribunals and 
agencies, in all degrees of jurisdiction, both in pursuit and in defense of their rights. 

2. Nationals and companies of cither Party shall further be accorded, within the 
territories of the other Party, in cases in which national treatment can not be granted, 
most-favored-nation treatment with respect to: 

(a) exploring for and exploiting mineral deposits; 

(b) engaging in fields of economic and cultural activity in addition to those 
enumerated in subparagraph (a) of paragraph 1 of the present Article or in sub- 
paragraph (a) of the present paragraph; 

(c) organizing, participating in and operating companies of such other Party. 

3. Nationals of either Party admitted into the territories of the other Party for limited 
purposes shall not, however, eni<»y rights to engage in gainful occupations in contra¬ 
vention of limitations expressly imposed, according to law, as a condition of their ad¬ 
mittance. 

4. Nationals and companies of either Parry shall be permitted to engage, within the 
territories of the other Party, technical experts, executive personnel, attorneys, agents 
and other specialized employees of their choice, regardless of nationality. Technical 
experts s<i engaged shall be pennitted, among other functions, to make examinations, 
audits and technical investigations exclusively for, and to render reports to, such nationals 
and companies in connection with the planning and operation of their enterprises and 
enterprises in which they have a financial interest within the territories of such other 
Party, regardless of the extent to which such experts may have qualified for the practice 
of a profession within such territories. 


ARTICLE VI 

1. Nationals and companies of either High Contracting Party shall be accorded within 
the territories of the other Party the right to organize companies for engaging in com¬ 
mercial, manufacturing, processing, construction, mining, financial, educational, philan¬ 
thropic, religious and scientific activities, and to control and manage enterprises which 
have been lawfully established by them within such territories f<»r the foregoing and 
other purposes. 

2. Companies, controlled by nationals and companies of either Parry and constituted 
under the applicable laws and regulations w ithin the territories of the other Party for 
engaging in the activities listed in paragraph 1 of the present Article, shall be accorded 
national treatment therein wdth respect to such activities. 

ARTICLE vn 

1. Nationals and companies of the Oriental Republic of Uruguay shall l>c accorded, 
within the territories of the United States of America: 

(a) national treatment with respect to leasing land, buildings and other real 
property appropriate to the conduct of commercial, manufacturing, processing, fi¬ 
nancial, construction, publishing, scientific, educational, religious, philanthropic 
and professional activities and for residential and mortuary purpo.ses and with 
respect to occupying and using such property; and 

(b) other rights in real property pennitted by the applicable laws of the states, 
territories and possessions of the United States of America. 

2. Nationals and companies of the United States of America shall be accorded, 
within the territories of the Oriental Republic of Uniguay, national treatment with re¬ 
spect to acquiring by purchase, or otherwise, and with respect to owning, occupying 
and using land, buildings and other real property. However, in the case of any such 
national domiciled in, or any such company constituted under the laws of, any state, 
territory or possession of the United States of America that accords less than national 
treatment to nationals and companies of the Oriental Republic of Uuruguay in this re¬ 
spect, the Oriental Republic of Uruguay shall not be obligated to accord treatment more 
favorable in this respect than such state, territory or possession accords to nationals and 
companies of the Oriental Republic of Uniguay. 
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3. Nationals and companies of either Migli Contracting Party shall be permitted 
freely to dispose of property within the territories of the other Party with respect to 
the acquisition of which through testate or intestate succession their alienage has pre¬ 
vented them from receiving national treatment, and they shall be permirted a term of 
at least five years in which to effect such disposition. 

4. Nationals and companies of either Party shall be acconled within the te rritories of 
the other Partj': 

(a) mf>st-favored-nation treatment with respect to actpiiring, by purchase or 
otherwise, and with respect to owning and possessing all kinds of personal prop¬ 
erty, both tangible and intangible; and 

(b) national treatment with respect to disposing of property of all kinds. 

ARTICLE VIII 

1. The dwellings, offices, w'archouses, factories and other premises of nationals and 
companies of cither High Contracting Party located within the territories of the other 
Party shall receive, with respect to entry and other interventions, the full protection of 
the measures and procedures established by law and of the standards and principles ex¬ 
pressed in Article 11 of the present Treaty. Official searches and examinations of such 
premises and their contents, when necessar>% shall be made wnth careful regard for the 
convenience of the occupants and the conduct of business. 

2. Property of nationals and companies of either Party shall receive the most con- 
.stant protection and security within the territories of the other Party. The taking of 
property legally acquired by the nationals and companies of either Party within the 
territories (»f tlte other Party shall be subject to procedures and conditions no less 
favorable than tho.se legally applicable in the case of the taking of the property of na¬ 
tionals of such other Party. Any expropriation sliall be made in accordance with the 
applicable laws, which shall at least assure the pa>nient of just ermpensation in a 
prompt, adequate and effective manner. 

3. Nationals and companies of either Party shall in no case be accorded, within the 
territories of the other Party, less than national treatment with respect to the matters 
set forth in the present Arricic. Moreover, enterprises in which nationals and companies 
of either Party have a substantial interest shall be accorded, within the territories of 
the other Party, not le.ss than national treannenr in all niatters relating to the taking 
of privatel>'-owned enterprises into public ownership and the placing of such enterprises 
under public control. 


ARTICLE IX 

1. Nationals of either High Contracting Party residing within the territories of the 
other Parry, and nationals and companies of cither Party engaged in trade or business 
or in scientific, educational, religious or philanthropic activities within the territories of 
the other Party, shall not be subject to the payment of taxes, fees or charges imposed 
upon or applied to income, capital, transactions, activities or any other object, or to 
requirements wdth respect to the levy and collection thereof, within the territories of 
such other Party, more burdensome than those borne by nationals and companies 
of such other Party. 

2. With respect to nationals of cither Party who are not resident or who are not 
engaged in trade or business within the territories of the other Party, and with respect 
to companies of either Party which arc not engaged in trade or business ^dthin the 
territories of the other Parry, most-favored-nation treatment shall apply. 

3. In the case of companies of cither Party engaged in busine.ss within the territorie.s 
of the other Party, and in the ca.se of nationals of either Party engaged in business within 
the territories of the other Party but not resident therein, such other Party shall not 
impose or apply any internal tax, fee or charge upon any income, capital or other 
similar basis in excess of tliat which corresponds to the business carried on or the capi¬ 
tal invested in its territories, or grant deductions and exemptions less than those reason- 
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ably allocable or apportionable, on a similar basis, to its territories. A like rule shall 
apply also in the case of companies organizxni and operated exclusively for scientific, 
educational, religious or philanthropic purposes. 

4. Each Parry, however, reserves the right to: (a) extend specific advantages as to 
taxes, fees and charges to nationals, residents and companies of all foreign countries on 
the basis of reciprocity; (b) accord to nationals, residents and companies of a third 
country special advantages by virtue of an agreement with such country for the avoid¬ 
ance of double taxation or the mutual protection of revenue; and (c) accord to its 
non-resident nationals and to residents of contiguous countries more favorable exemp¬ 
tions of a personal nature than arc accorded to 4)ther non-resident persons. 

ARTICLE X 

Commercial travelers representing nationals and companies of either High Contracting 
Party engaged in business within the territories thereof shall, upon their entry into and 
departure from the territories of the other Party and during their sojourn therein, be 
accorded most-favored-nation treatment in respect of customs and other rights and 
privileges, including, subject to the exceptions in paragraph 4 t)f Article IX, taxes and 
charges applicable to them, their samples and the taking of orders. 

ARMtXE XI 

1. Each High Contracting Party shall accord most-favored-nation treatment to prod¬ 
ucts of the other Party, from whatever place and by whatever type of carrier arriving, 
and to articles destined for exportation to the territories of such other Party, by what¬ 
ever route and by whatever type of carrier, in all matters relating to customs duties and 
other charges, internal taxation, sale, storage, distribution and use, and with respect to 
all other regulations, requirements and formalities imposed on or in connection with 
imports and exports, 

2. Neither Party shall impose any prohibition or restriction on the importation of 
any product of the other Paity, or on the exportation of any article to the territories 
of the other Party, that: 

(a) if imposed on sanitary or other cusromarx^ grounds of a non-commercial 
nature or in the interest of preventing deceptive or unfair practices, arbitrarily 
discriminates in favor of the importation of the like product of, or the exportation 
of the like article to, any third country; 

(b) if imposed on other grounds, docs not apply equally to the importation of 
the like product of, or the exportation of the like article to, any third country; or 

(c) if a quantitative regulation involving allotment to any third country with 
respect to an article in which such other Party has an important interest, fails to 
afford to the commerce of such other Party a share proportionate to the amount 
by quantity or value supplied by or to such other Party during a previous repre¬ 
sentative period, due consideration being given to any special factors affecting the 
trade in the article. 

3. As used in die present Treaty the term “products of” means “articles the growth, 
produce or manufacture of”. The provisions of the present Article .shall not apply to 
advantages accorded by either Party: 

(a) to products of its national fisheries; 

(b) to adjacent countries in order to facilitate frontier traffic; or 

(c) by virtue of a customs union of which either Party, after consultation with 
the other Party, may become a member. 

ARTICI.r. XII 

Each High Contracting Parry shall promptly publish laws, regulations and admin¬ 
istrative rulings of general application pertaining to rates of duty, taxes or other charges, 
to the classification of articles for customs purposes, and to requirements or restrictions 
on imports and exports or the transfer of payments therefor, or affecting their sale, dis- 
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tribution or use; and shall administer such laws, regulations and rulings in a uniform, 
impartial and reasonable manner. As a general practice, new administrative require¬ 
ments affecting imports, with the exception of requirements imposed on grounds of 
sanitation or public safety, shall not go into effect before the expiration of 30 days after 
publication, or, alternatively, shall not apply to articles en route at time of publication. 

2. Each Party shall provide some administrative or judicial procedure under which 
nationals and companies of the other Parry, and importers of products of such other 
Party, shall be able to obtain prompt review and correction, if necessary, of administra¬ 
tive action relating to customs matters, including the imposition of fines and penalties, 
confiscations, and rulings on questions of customs classification and valuation by the 
customs authorities. 

3. The Parties shall afford to importers reasonable opportunity to obtain advice from 
the competent authorities regarding classification, valuation and duties on merchandise. 

ARTia.E XIII 

1. Products of either High Contracting Party shall be accorded, within the territories 
of the other Parry, national treatment in all matters affecting internal taxation, sale, stor¬ 
age, distribution and use. 

2. Articles produced by nationals and companies of either Party, within the terri¬ 
tories of the other Parry, or by companies of the latter Party controlled by such nationals 
and companies, shall be accorded therein treatment no less favorable than that accorded 
to like articles of national origin by whatever person or company produced, in all mat¬ 
ters affecting exportation, taxation, sale, distribution, storage and use. 

ARTICLE XIV 

1. Each High Contracting Party undertakes (a) that enterprises owned or controlled 
by its Government, and that monopolies or agencies granted exclusive or special privi¬ 
leges within its territories, shall make their purchases and sales involving either imports 
or exports affecting the commerce of the other Party solely in accordance with com¬ 
mercial considerations, including price, quality, availability, marketability, transporta¬ 
tion, and other conditions of purchase or sale; and (b) that the nationals, companies and 
commerce of such other I’arty shall be afforded adequate opportunity, in accordance 
with custumar>' business practice, to compere for participation in such purchases and 
sales. 

2. Each Party shall accord to the nationals, companies and commerce of the other 
Party fair and equitable treatment, as compared with that accorded to the nationals, 
companies and commerce of any third country, with respect to: (a) the governmental 
purchase of supplies, (b) the awarding of concessions and other government contracts, 
and (c) the sale of any service sold by the Government or any monopoly or agency 
granted cxclu.sivc or special privileges. 

3. The two Parties agree that business practices which restrain competition, limit 
access to markets or foster monopolistic ccmtrol, and which are engaged in or made 
effective by one or more private or public commercial enterprises or by combination, 
agreement or other arrangement among such enterprises may have harmful effects upon 
commerce between their respective territories. Accordingly, each Party agrees upon 
the request of the other P.arty to consult with respect to any such practices and to take 
such measures as it deems appropriate with a view to eliminating such harmful effects. 

ARTICLE XV 

1. Financial transactions between the territories of ilie two Higli Contracting Parties 
shall be accorded by each Party treatment no less favorable than that accorded to like 
transactions between the territories of that Party and the territories of any third coun¬ 
try'. Without prejudice to the provisions of paragraph 4 of the present Article, each 
Party, however, reserves the rights and obligations it may have under the Articles of 
Agreement of the International Monetary Fund. 
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2. Nationals and companies of either Party shall be accorded by the other Party 
national treatment with respect to financial transactions between the territories of the 
two Parties or between the territories of such other Party and of any third country. 

3. In general, any control imposed by either Party" over financial transactions shall, 
subject to the reservations set forth in paragraph 1 of the present Article, be so adminis¬ 
tered as not to influence disadvantageously the competitive position of the commerce or 
investment of capital of the other Party in comparison with the commerce or the invest¬ 
ment of capital of any third country. 

4. Nationals and companies of either Party shall be permitted freely to introduce 
capital funds into the territory of the other Party and, by means of obtaining exchange 
in the currency of their own country, to withdraw therefrom capital funds and earn¬ 
ings, whether in the form of salaries, interest, dividends, commissions, royalties or other¬ 
wise, and funds for the amortization of loans, for transfers of compensation for property 
referred to in paragraph 2 of Article Vlll, and funds for capital transfers. If more than 
one rate of exchange is in force, such withdrawals shall be at an effective rate of ex¬ 
change, inclusive of any taxes or surcharges on exchange transfers, that is just and 
reasonable. However, a Party shall retain the right in periods of exchange stringency 
to apply exchange restrictions to assiire the availability of foreign exchange for payments 
for goods and services essential to the health and welfare of its people. In the event that 
either Parry applies such restrictions it shall within a period of three months make 
reasonable and specific provision for the withdrawals referred to, giving consideration 
to special needs for other transactions, and shall afford the other Party adequate oppor¬ 
tunity for consultation at any time regarding such provision and other matter affecting 
withdrawals. Such provision shall be reviewed in consultation with the other Party at 
intervals of not more than twelve months. 

5. The treatment prescribed in the present Article shall apply to all forms of control 
of financial transactions, including (a) limitations upon the availability of media neces¬ 
sary to effect such transactions, (b) rates of exchange, and (c) prohibitions, restrictions, 
delays, taxes, charges and penalties on such transactions; and shall apply whether a 
transaction takes place directly, or through an intermediary in another country. As used 
in the present Article, the term “financial transactions” means all international payments 
and transfers of funds effected through the medium of currencies, securities, bank de¬ 
posits, dealings in foreign exchange or other financial arrangements, regardless of the 
purpose or nature of such payments and transfers. 

ARTICJ.E XVI 

1. Between the territories of the two High Contracting Parties there shall be free¬ 
dom of commerce and navigation. 

2. Vessels under the flag of either Party, and carrying the papers required by its law 
in proof of nationality, shall be deemed to be vessels of that Party both on the high 
seas and within the ports, places and waters of the other Party. 

3. Vessels of either Party shall have liberty, on equal terms with vessels of the 
other Party and on equal terms with vessels of any third country, to come with their 
cargoes to all ports, places and waters of such other Party open to foreign commerce 
and navigation. Such vessels and cargoes shall in all respects be accorded national and 
most-favored-nation treatment w-ithin the ports, places and waters of such other Party; 
but each Party may reserve exclusive rights and privileges to its own vessels with respect 
to the coasting trade, inland navigation and national fisheries. 

4. Vessels of either Party shall be accorded national and most-favored-nation treat¬ 
ment by the other Party with respect to the right to carry all articles that may be 
carried by vessel to or from the territories of such other Party; and such articles shall 
be accorded treatment no less favorable than that accorded like articles carried in vessels 
of such other Party, with respect to: (a) duties and charges of all kinds, (b) the admin¬ 
istration of the customs, and (c) bounties, drawbacks and other privileges of this nature. 

5. Vessels of either Party that are in distress shall be permitted to take refuge in the 
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nearest port or haven of the other Part>% and shall receive friendly treatment and assist¬ 
ance. 

6. Tlie term “vessels,” as used herein, means all types of vessels, whether privately 
(»wned or operated, or publicly owned or operated; but this term does not, except with 
reference to paragraph 5 of the present Article, include fishing vessels or vessels of war. 

ARTICLE XVfl 

There shall be freedom of transit through the territories of each High Contracting 
Party by the routes most convenient for international transit: 

(a) for nationals of the other Party, together with their baggage; 

(b) for other persons, together with their baggage, cn route to or from the 
territories of such other Party; and 

(c) for articles en route to or from the territories of such other Parry. 

Such persons and articles in transit shall be exempt from transit, customs and other 
duties, and from unreasonable charges and requirements; and shall l)e free from unneces¬ 
sary delays and restrictions. They shall, however, be subject to measures referred to in 
paragraph 4 of Article I, and to non-discriminatory regulations necessary to prevent 
abuse of the transit privilege. 


ARTICLE xvni 

1. The present 'Preaty shall not preclude the application of measures: 

(a) regulating the importation or exportation of gold or silver; 

(b) relating to fissionable materials, to radio-active by-products of the utilization 
or processing thereof or to materials that are the source of fissionable materials; 

(c) regulating the production of or traffic in arms, ammunition and implements 
of war, or traffic in other materials carried on directly or indirectly for the pur¬ 
pose of supplying a military establishment; 

(d) necessary to fulfill the obligations of a High Contracting l^irr>' for the main¬ 
tenance or restoration of international peace and security, or necessary to protect 
its essential security interests; 

(e) denying to any company in the ownership or direction (.‘f which nationals 
of any third country or countries have directly or indirectly a controlling interest, 
the advantages of the present Treaty,except with respect to recognition of juridical 
status and with respect to access to courts. 

2. Without prejudice to the obligations of either I^arry under any other existing or 
future international agreement, the most-favored-narion provisions of the present Treaty 
shall not apply: (a) to advantages accorded by the United States of America or its terri¬ 
tories and possessions, irrespective of any future change in their political status, to one 
another, to the Republic of Cuba, to the Republic of the Philippines, to the Trust Terri¬ 
tory of the Pacific Islands or to the Panama Canal Zone; and (b) to the advantages ac¬ 
corded by the Oriental Republic of Uruguay exclusively to the Republic of Bolivia or 
ro the Republic of Paraguay, provided such advantages arc not extended to a third 
country. 

3. The provisions of the present Treaty relating to the treatment of goods shall not 
preclude action by either Party which is required or specifically permitted by the Gen¬ 
eral Agreement on Tariffs and Trade or the Havana Charter for an International Trade 
Organization during such time as such Party is a contracting party to the General Agree¬ 
ment or is a member of the International Trade Organization. Similarly, the most- 
favored-nation provisions of the present Treaty shall not apply to special advantages 
accorded by virtue of the aforesaid Agreement or Charter. 

4. The present Treaty docs not accord any rights to engage in political activities. 

5. No enterprise of either Party which is publicly owned or controlled shall, if it 
engages in commercial, manufacturing, processing, shipping or other business activities 
within the territories of the other Party, claim or enjoy, either for itself or for its prop- 
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erty, immunity therein from taxation, suit, execution of judgment or other liability to 
which privately owned and controlled enterprises are subject therein. 

ARTICLE XIX 

1. The term “national treatment” means treatment accorded within the territories of 
a High Contracting Party upon terms no less favorable than the treatment accorded 
therein, in like situations, to nationals, companies, products, vessels or other objects, as 
the case may be, of such I*arty. 

2. The tenn “niost-favored-nation treatment” means treatment accorded within the 
territories of a Party upon terms no less favorable than the treatment accorded therein, 
in like situations, to nationals, companies, prc»diicts, vessels or other objects, as the case 
may be, of any third country. 

3. As used in the present 'freaty, the term “companies” means corjiorations, partner¬ 
ships, companies and other associations, whether or not with limited liability and whether 
or not for pecuniary profit. Companies constituted under the applicable laws and regu¬ 
lations within the territories of cither Party shall be deemed companies thereof and 
shall have the rights which pertain to them as juridical persons recognized within the 
territories of the other Party. It is understotKl that the recognition of such rights docs 
not of itself confer rights upon companies to engage regularly in the business activities 
for which they arc organized. 

4. National treatment accorded under the provisions of the present Treaty to com¬ 
panies of the Oriental Rcpiil)lic of Uruguay shall, in any state, territory or possession of 
the United States of America, be the treatment accorded therein to companies created 
or organized in other states, territories and possessions of tiic United States of America. 

ARTICLE XX 

Except as may l)c otherwise provided, the territories to which the present Treaty ex¬ 
tends shall comprise all areas of land and water under the sovereignty or authority of 
either of the High Contracting Parties, other than the Panama Canal Zone, and other 
than the Trust Territory of the Pacific Islands except to the extent that the President 
of the United States of America shall by proclamation extend provisions of the Treaty 
to such Trust Territory. 


ARTICLE XXI 

1. Either of the High Contracting Parties shall at any rime grant to the other Party 
adequate opportunity for consultation with respect to the matters dealt with in the 
present treaty. 

2. Any dispute between the Parties as to the interpretation or application of the pres¬ 
ent Treaty, not satisfactorily adjusted by diplomacy or other pacific means, shall he sub¬ 
mitted to the International Court of Justice. 

ARTICLE xxii 

1. The present Treaty shall be ratified, and the ratifications thereof shall be exchanged 
at Washington as soon as possible. 

2. The present Treaty shall enter into force on the day of exchange of ratifications. 
It shall remain in force for ten years from that day and shall continue in force thereafter 
until terminated as provided herein. 

3. Either High Contracting Party may, by giving one year’s written notice to the 
other Party, terminate the present Treaty at the end of the initial ten-year period or at 
any time thereafter. 

In witness whereof the respective Plenipotentiaries have signed the present Treaty 
and have affixed hereunto their seals. 

Done in duplicate, in the English and Spanish languages, both equally authentic, at 
Montevideo, this twenty-third day of November, one thousand nine hundred forty-nine. 

Christian M. Ravndajl 
Cesar Charlone 
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At the time of signing the Treaty of Friendship, Coniniercc and Economic Develop¬ 
ment between the United States of America and the Oriental Republic of Uruguay, the 
undersigned Plenipotentiaries, duly authorized by their respective (Jovcrnnients, have 
further agreed on tlic following provisions, which shall be considered integral parts of 
the aforesaid Treaty: 

1. Rights and privileges with respect to commercial, manufacturing and processing 
activities accorded, by the provisions of the Treaty, to privately owned and controlled 
enterprises of either High Contracting Party within the territories of the other Party 
shall extend to rights and privileges of an economic nature granted to publicly owned 
or controlled enterprises of such other Party, in situations in which such publicly owned 
or controlled enterprises operate in fact in competititm with privately owned and con¬ 
trolled enterprises. The preceding sentence shall not, however, apply to subsidies 
granted to publicly owned or controlled enterprises in connection with: (a) manufac¬ 
turing or processing goods for government use, or supplying goods and services to the 
government for government use; or (b) supplying, at prices substantially below com¬ 
petitive prices, the needs of particular population groups for essential goods and services 
not otherwise practically obtainable by such groups. 

2. With reference to paragraph 1 of Article I of the Treaty, so long as the United 
States of America permits the entry into its territories of nationals of the Oriental Re¬ 
public of Uruguay upon terms substantially as favorable as those applicable upon the 
date of signature of the 7'reaty, the Oriental Republic of Uruguay undertakes to permit 
nationals of the United States of America freely to enter its territories, subject to meas¬ 
ures necessary to maintain public order and to protect the public health, morals and 
safety. 

3. The term “mineral,’' as used in Article V, paragraph 2 (a), refers to petroleum as 
well as to other mineral substances. 

4. The term “financial” as used in Articles V and VI shall not extend to banking that 
involves a trust or fiduciary function, or that involves receiving deposits except as may 
be incidental to international or foreign business of the banking enterprise. 

5. Without prejudice to the obligations of either Part)’ under any other international 
agreement, the provisions of the present 1 rcaty shall not be construed to restrict the 
utilization by a Party of accumulated inconvertible currencies. 

6. The provisions of Article XIV, paragraph 2 (b) and (c), and of Article XVI, 
paragraph 4, shall not apply to postal services. 

7. The Uruguayan tax system applicable to absentee landholders (established by Law 
No. 5377 of January 14, 1916) shall not be affected by the provisions of the Treaty. 

8. Nothing in the Treaty shall be construed to limit or restrict in any way the ad¬ 
vantages accorded by the Convention Facilitating the Work of Traveling Salesmen 
signed at Washington, August 27, 1918. 

9. Article XX docs not apply to territories under the authority of either Party solely 
by reason of temporary military occupation. 

10. It is understood that for the purposes of paragraph 1 of Article XIV, the avail¬ 
ability of means of payment is considered to be a commercial consideration. 

In witness whereof the respective Plenipotentiaries have signed this Protocol and have 
affixed hereunto their seals. 

Done in duplicate, in the h'liglish and Spanish languages, both equally authentic, at 
Montevideo, this tw'enty-third day of November, one thousand nine hundred forty-nine. 

Christian M. Ravndal [seal] 

Cesar Charlone [seal] 


Additional Protocol 

At the time of signing the Treaty of Friendship, Commerce and Economic Develop¬ 
ment between the United States of America and the Oriental Republic of Uruguay, the 
undersigned Plenipotentiaries, duly authorized by their respective Governments have 
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further agreed upon the following provisions, which shall be considered integral parts 
of the aforesaid Treaty: 

1. 'rhe provisions of paragraph 2 (b) and 2 (c) of Article XI of the Treaty shall not 
obligate either High Contracting Party with respect to the application of quantitative 
restrictions on imports and exports: 

(a) that have effect equivalent to exchange restrictions authorized in conformity 
with section 3 (b) of Article VII of the Articles of Agreement of the International 
Monetary Fund; 

(b) that are necessary to secure the equitable distribution among the several 
consuming countries of goods in short supply; or 

(c) that have effect equivalent to exchange restrictions permitted under section 
2 of Article XIof the Articles of Agreement of the Internationa] Monetary Fund. 

2. Restrictions applied by either Party pursuant to subparagraph (c), paragraph 1, 
of the present Protocol shall, conformable with a policy designed to promote the maxi¬ 
mum development of non-discriminatory multilateral trade and to expedite the attain¬ 
ment of a balance of payments position which will obviate the necessity of such restric¬ 
tions, depart no more than necessary from the provisions of paragraph 2 (b) and 2 (c) 
of Article XI of the Treaty. 

In witness whereof the respective Plenipotentiaries have signed this Protocol and 
have affixed hereunto their seals. 

Done in duplicate, in the English and Spanish languages, both equally authentic, at 
Montevideo, this twenty-third of November one thousand nine hundred and forty-nine. 

Christian M. Ravndal 
Cesar Charlone 
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neutrality zones, 410-12 
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Ricci-Busatti, M., 36 
Rights: 
human: 

draft covenant, 213 16 
international declaration, 209-12 
individuals under treaty, 120*30 
territory of another state, in, 300'01 
Rio Grande, 296-97, 299-300 
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Suits in Admiralty Act, 428 
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international boundaries, 291-93 
rights in territory of another state, 300-01 
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rights in territory of another state, 300-01 
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Anti-Sniiiggling Act of 1935, 406-08 
Hshcries, continental shelf and coastal, 
412-17 

hot pursuit, 408 10 

“hovering laws” and the 12-niile limit, 
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